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CASES 


ARQUED    AND    DETERMINED 


IM   THa 


SUPEEME  COUET  OF  JUDICATUEE 


OV  THX 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1860,  IN  THE  FORTY-FOURTH 

YEAR  OF  THE  STATE,  BUT  HELD  BACK  ON  PETITIONS 

FOR  A  REHEARING,  WHICH  HAVE  BEEN  OVERRULED. 


Mebedith  and  Another  v.  Lackst.  Im  &»l 

A  junior  mortgagee  is  not  a  nooessary,  though  a  proper,  party  to  a  proceeding 

by  a  senior  mortgagee  for  foreclosure. 
The  answer  of  such  junior  mortgagee,  setting  up  his  mortgage,  and  asking 

relief  under  it,  is  a  new  and  substantive  pleading^  to  enforce  a  separate 

and  distinct  demand,  and  therefore  the  mortgagor  can  not  be  required  to 

reqwnd  to  the  same  immediately  ;  but  is  entitled  to  such  reasonable  time 

as  may  be  necessary  to  prcfiare  his  answer  thereto. 
Qumre :  Whether  he  is  entitled  to  a  continuance  to  the  next  term,  as  to  that 

branch  of  the  case. 
If  the  answer  of  the  junior  incumbrancer  does  not  tender  any  issue  on  the 

complaint,  nor  ask  any  relief  against  the  plaintiff,  the  proceedings  of  the 

plaintiff  should  not  thereby  be  delayed,  and  he  nuiy  proceed  to  judg* 

ment^  though  the  cause  is  continued  as  to  the  junior  mortgagee. 
The  Court  may,  in  such  case,  control  the  application  of  the  surplus  proceeds 

of  sale  so  as  to  compel  payment  thereof  to  the  junior  mortgagee,  in  the 

efent  of  his  reooveiy. 

Vou  XVI.— 1 
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May  Term,    Where  the  Court  has  erroneously  refused  the  mortgagor  a  reasonable  time 


I860. 


Meredith 

V. 

Lackey. 


Wedneadayi 
June  13. 


to  answer  the  claim  of  the  junior  mortgngec,  the  error  is  not  waived  by 

filing  an  answer,  to  save  a  default 
Where  it  appears  from  the  bill  of  exceptions  tliat  the  party  to  whom  in- 
terrogatories are  addressed  is  absent,  a  refusal  to  continue  the  cause  for  an 

answer,  where  no  affidavit  is  filed,  is  not  erroneous. 
If  the  Ck)urt  should  have  varied  the  amount  of  the  judgment  from  the 

verdict,  perhaps  the  proper  mode  to  raise  the  question  would  be  by  motion 

in  the  Court  below. 
Though  the  avei-ments  of  an  answer  may  not  be  directly  controverted  in  the 

reply,  yet  if  the  reply  sets  up  &ct8  in  avoidance  of,  or  inconsistent  with,  the 

answer,  the  answer  can  not  be  taken  as  admitted. 

APPEAL  from  the  Wayne  Circuit  Court 

H^MKA,  J. — John  A.  Lackey  averred,  in  substance,  that 
Meredith  executed  his  note  for  $1,500,  to  Catherine  Lackey^ 
John  A,  Lackey^  Robert  S.  Lackey^  and  Richard  M.  Lackey^ 
and  that  his  wife  joined  witli  him  in  a  mortgage  on  certain 
real  estate  to  secure  the  payment  thereof;  that  the  note  was 
assigned  to  plaintiff,  who  asked  judgment  for  the  amount  and 
the  foreclosure,  <&c. 

Tlie  defendants  averred  that  the  note  was  given  for  a  part 
of  the  purchase  money  of  the  lands  described  in  the  mortgage, 
and  that  the  said  lands  were  a  part  of  the  estate  of  one  Ira 
Lackey^  of  whom  the  said  payees  were  the  widow  and  heirs ; 
that  one  Richey  was  the  executor  of  said  estate,  and  claimed 
the  proceeds  of  said  note,  and  had  forbidden  the  payment  to 
said  heirs ;  that  defendant  had  paid  a  part  to  said  executor, 
which  was  to  have  been  credited  on  said  note ;  that  he  held 
ft  claim  against  said  estate,  which  he  asked  might  be  set  off, 
and  that  Richey  might  be  made  a  defendant. 

Richey  filed  a  petition,  sworn  to,  stating  such  facts  as 
induced  the  Court  to  order  that  he  be  made  a  party ;  but  as 
no  judgment  was  taken  against  him,  and  as  he  does  not  join 
in  the  appeal,  we  shall  not  further  notice  the  questions  raided 
by  such  petition. 

Reply :  That  after  the  death  of  Ira  Lackey^  certain  parties, 
naming  them,  had,  in  a  proceeding  in  said  Court  against  his 
executor,  widow  and  heirs,  obtained  a  decree  directing  a  sale 
of  said  lands,  and  the  application  of  the  proceeds  to  the  pay- 
ment of  certain  sums  due  to  said  parties,  and  the  return  of 
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the  overplns,  if  any,  to  the  defendants ;  tliamliL  Jf S^'^ii^  ^1^  "^  ®''°*' 
be  as  upon  execution  at  law,  and  tliat  said  hl^^s  were  sola'V'^"^^^- 
bj  virtue  of  said  decree,  and  Meredith  became  the  ]^u#cKaB8r    Mebbdith 
for  tlie  sum  of  $4,338,  beiug  two  thirds  of  the  appraisement     ^A^g^ 
thereof,  and  received  possession  under  said  purchase;  to  all 
which  the  ezeevtor  and  widow  assented. 

Upon  the  filing  of  these  pleadings  the  case  was  continued ; 
and  during  vacation  the  plaintifi*  filed  an  additional  aver- 
ment to  his  complaint,  namely :  that  since  the  purchase  of 
Meredith,  to-wit,  &c.,  he  had  created  a  junior  incumbrance  by 
way  of  a  mortgage  to  one  PeeUe,  who  was  made  a  defendant 

Upon  the  calling  of  the  cause  for  trial,  on  the  fourteenth 
day  of  the  next  term  of  the  Court,  Peelle  appeared  and  filed 
his  pleading,  together  with  a  note  and  mortgage,  claiming 
that  there  was  due  him  some  thirteen  hundred  dollars  firom 
said  Meredith,  l^o  rule  was  taken  against  Meredith  for  an 
answer,  but  he  moved  that  the  cause  be  continued  until  the 
next  day  to  enable  him  to  answer.  This  the  Court  refused, 
and  required  him  to  answer  immediately.  He  then  answered, 
setting  up  usury,  and  filed  interrogatories  to  Peelle  directed 
to  that  point  Peelle  immediately  replied  in  denial,  but  did 
not  answer  the  interrogatories.  A  rule  was  taken  against 
Peelle  to  file  such  answer,  but  without  the  same  having  been 
answered,  and  over  the  objection  of  the  defendant,  the 
Court  proceeded  to  trial.  No  affidavit  accompanied  the  in- 
terrogatories. The  bill  of  exceptions  states,  that  Peelle  was 
absent,  although  the  reply  has  to  it  the  name  of  said  Peelle 
as  if  he  had  tiled  it  in  person.  Ko  motion  was  made  for  an 
attachment  to  compel  an  answer  from  Peelle,  Lackey  did 
not  reply,  nor  in  any  manner  respond  to  the  pleading  of 
PeeUe.  A  trial  was  thereupon  had,  and  a  verdict  returned 
in  favor  of  Lackey,  and  also  in  favor  of  Peelle.  Motion  for 
a  new  trial  overruled,  and  judgment  on  the  verdict. 

On  these  facts  questions  of  practice  are  presented  by  the 
parties. 

Was  it  error  to  compel  the  answer,  at  the  time,  of  Meredith 
to  the  pleading  of  Peelle  t 

The  junior  mortgagee  was  not  a  necessary,  though  a  proper, 
party  to  the  proceeding.    Mack  et  al.  v.  Orover,  12  Ind. 
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Meredith 

T. 

Lackbt. 


May  Term,  254;  Pattison  v.  Shaw,  6  id.  377;  Stoiys  Eq.  PL,  §  193 
I860,  and  note ;  Calvert  on  Parties  in  Eq.  128.  But  the  plaintiff 
made  him  a  party,  and  whether,  without  the  consent  of  the 
plaintiff,  the  pleading  of  Peelle  could  have  been  filed  at  the 
time  it  was,  if  thereby  the  progress  of  the  suit  of  said  plain- 
tiff might  have  been  delayed,  we  need  not  decide;  for  no 
objection  of  Lackey  is  shown ;  indeed  the  attorneys  of 
Lackey  appear  also  to  have  acted  for  Pedle.  But  if  he  had 
failed  to  answer,  no  judgment  could  have  been  rendered  in  his 
favor.  Kenton  v.  Spencer,  6  Ind.  821.  His  rights,  if  he 
had  any,  as  against  the  plaintiff,  {Howe  v.  Woodruff,  12  Ind. 
214,)  might  have  been  concluded.  6  id.  824.  It  was,  there- 
fore, the  act  of  the  plaintiff  that  brought  Peelle  into  Court 
and  caused  the  filing  of  the  pleading  at  the  time  it  was  filed, 
and  if  Meredith  was  thereby  entitled  to  further  time,  no 
question  of  hardship  upon  the  plaintiff  should  have  been  per- 
mitted to  weigh. 

It  is  insisted  that  this  is  not  such  a  pleading  as,  under  the 
circumstances,  required  an  affidavit  from  Meredith,  under 
2  R.  8.,  §  97,  p.  48,  to  entitle  him  to  a  continuance ;  but 
that  he  was  entitled  thereto  as  a  matter  of  right,  because  the 
pleading,  as  against  him,  operated  and  should  be  regarded 
as  an  origiilal  complaint;  and  that  if,  in  this,  the  defendant 
is  mistaken,  then  he  was  entitled  to  a  delay  of  one  day,  or  a 
reasonable  time,  to  answer,  (id.,  §  68,  p.  42,)  and  that,  in  this 
instance,  sucli  time  was  not  allowed. 

As  to  tliis  whole  proposition,  we  are  of  opinion  that  tlie 
pleading  filed  by  Peelle^  claiming,  as  it  did,  a  judgment,  &c., 
against  Meredith^  was,  for  that  purpose,  a  new  and  substan- 
tial pleading  to  enforce  a  separate  and  distinct  demand 
(12  Ind.  254)  not  embraced  in  the  original  complaint,  nor 
such  as,  under  that  complaint  alone,  would  have  authorized 
Peelle  to  take  a  judgment  thereon  against  the  appellant,  and, 
therefore,  he  should  not  have  been  compelled  to  respond  to 
the  same  immediately.  Whether  the  case  should  have  been 
continued  until  the  next  term,  is  a  question  not  raised  by  the 
record,  although  presented  in  argument,  and  we  intimate  no 
opinion  thereon ;  but  that  the  appellant  was  entitled  to  such 
reasonable  time  as  was  necessary  to  enable  him  to  answer 
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liiat  branch  of  the  case,  we  have  no  doubt.    We  are  further  May  Term, 
of  opinioD,  as  the  pleading  of  Pedle  did  not  make  or  tender      I860. 
any  issue  on  the  complaint  of  Lackey^  nor  pray  any  relief 
as  against  him,  that,  so  far  as  the  pleadings  show,  no  right 
thereby  accrued  to  the  appellant  to  delay  a  recovery  of  judg- 
ment on  the  claim  of  said  Lackey.     But  if  a  judgment 
had  been  taken  on  such  claim,  and  the  case  continued,  in 
consequence  of  such  pleading,  as  to  the  junior  mortgagee,  a 
question  might,  perhaps,  have  been  made  as  to  the  applica- 
tion of  the  overplus,  if  any,  arising  from  the  sale  of  the 
lands.     But  as  to  that,  it  seems  to  us  an  order  could  have 
been  made  to  operate  on  the  ofScer,  so  as  to  compel  an 
application  in  the  contingency  of  a  recovery,  without  preju- 
dicing the  rights  or  interests  of  either  party.    It  will,  per- 
haps, be  said  that  a  sale,  before  a  final  adjudication  upon  all 
the  incumbrances  sought  to  be  enforced,  would  tend  to  pre- 
vent competition  at  such  sale.     The  junior  mortgagee  did 
not  ask  to  redeem  the  senior  mortgage  and  be  subrogated  to 
the  rights  of  the  holder  thereof,  nor  in  any  other  manner 
indicate  that  he  desired  delay  for  the  purpose  of  obtaining 
relief  or  security  against  the  plaintiff.     Whether  he  could 
have  made  a  case,  in  that  respect,  which  would  have  pre- 
vented a  final  judgment  in  favor  of  Lackey  before  his  claim 
was  also  passed  upon,  we  need  not  determine.     He  did  not 
attempt  to  make  such  a  case.    A  default  could  not  have  been 
legally  entered   against  the  appellant  if  he  had  failed  to 
obey  the  order  of  the  Court  to  answer,  immediately,  the 
pleading  on  the  junior  mortgage ;  but,  as  he  filed  an  answer, 
the  question  is,  whether  by  that  act  he  waived  the  error  of 
the  Oonrt  in  making  the  order.    We  are  of  opinion  that  he 
did  not.    He  had,  by  exception,  reserved  the  question ;  and 
cases  might,  perhaps,  arise  in  which  great  present  inconve- 
nience, and  ultimate  injury,  might  result  from  standing  by 
and  permitting  a  judgment,   under  the  circumstances,  for 
want  of  an  answer. 

The  next  point  made  is  upon  the  refusal  of  the  Court  to 
continue  the  case  for  an  answer  to  the  interrogatories.  The 
record  does  not  show  within  what  time  the  answer  was  to 
be  filed  under  the  rule  therein  granted.    The  statute  (Acts 
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Mny  Term,  1855,  p.  59)  requires  the  Court  to  fix  the  time  within  whieh 
18(30.  the  answer  is  to  be  filed.  If  the  party  should  fail  to*  file  it 
within  the  time,  the  opposite  party  could,  by  taking  proper 
steps,  delay  the  case  and  compel  an  answer.  Cleaveland  v. 
HugJies^  12  Ind.  512.  The  statement,  in  the  bill  of  excep- 
tions, that  the  defendant  was  absent,  must  control;  the 
presumption  being  in  favor  of  the  action  of  the  Court,  and 
that  the  absence  was  such  as  authorized  that  action,  and  tha^ 
it  was  made  known  to  the  Court  in  the  proper  manner,  (Bo9* 
well  V.  Travis^  12  Ind.  524);  and,  therefore,  the  statutory 
affidavit  should  have  been  filed. 

A  bill  of  exceptions  states  that,  on  the  motion  for  a  new 
trial,  it  was  shown  to  the  Court  that  before  the  jury  was 
sworn  defendant's  counsel  asked  time  to  prepare  the  affidar 
vit,  but  that  the  judge  did  not  hear  the  request.  The  failure 
to  grant  a  request,  not  heard,  could  not,  under  ordinary  cir- 
cumstances, be  error.  The  party  should,  at  the  time,  have 
excepted  and  caused  the  exception  to  be  noted.  This  would 
certainly  have  brought  the  matter  to  the  notice  of  the  Court 
Whether,  when  the  matter  was  brought  to  the  attention  of  the 
Court,  upon  a  motion  for  a  new  trial,  a  new  trial  should  have 
been  granted  for  that  cause,  was  a  matter  much  within  the 
discretion  of  the  Court.  We  can  not  say  there  was  an  abuse 
of  that  discretion. 

The  remaining  point  is  that  the  verdict  was  contrary  to 
the  evidence.  The  evidence  is  not  in  the  record.  But  it 
is  insisted  that  the  portion  of  the  answer  setting  up  a  set- 
off  is  not  controverted  by  the  reply,  and  is  therefore  admit- 
ted, and  should  have  been  so  considered  by  the  jury.  We 
have  not  the  evidence  upon  which  the  verdict  was  found. 
We  have  only  the  pleadings.  If  the  Court  should  have 
varied  the  amount  of  the  judgment  from  the  verdict,  because 
of  any  admission  in  the  pleadings,  perhaps  the  proper  mode 
to  have  reached  that  question  would  have  been  by  a  motion 
in  the  Court  below.  2  R.  S.,  §  372,  p.  121.  No  such  motion 
was  made.  Sut  is  there  an  admission  by  the  pleadings? 
The  answer  set  up  that  the  note  was  given  for  lands  pur- 
chased of  the  heirs  of  Ira  Lobckey^  and  that  the  execu- 
tor claimed  the  proceeds;  that  they  had  been  partly  paid 
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to  him,  and  that  defendant  held  a  claim  against  deceased  for  May  Term, 
another  part.  The  reply  does  not  directly  deny  this,  and  it  is  1860. 
claimed  that,  therefore,  under  2  B.  S.,  p.  44,  §  74,  the  appel- 
lant was  entitled  to  the  benefit  of  the  set-off  at  least.  Al- 
though the  reply  does  not  directly  deny  the  answer,  yet  it 
sets  up  a  state  of  facts  inconsistent  with  those  alleged  in 
sach  answer.  It  avers  that  the  land  was  purchased  by  the 
appellant  under  a  decree  of  the  Court  for  the  sale  thereof,  in 
&ror  of  judgment  creditors  of  the  deceased;  that  he  had 
paid  the  purchase  money  and  taken  possession,  with  the 
assent  of  the  executor.  This  coptroverts,  perhaps  argu- 
mentatively,  the  allegations  in  the  answer  as  to  the  consider- 
ation of  the  note.  Pleading  in  that  form  has  been  held 
sufficient  for  some  purposes.  Riddle  v.  Parke^  12  Ind.  89 ; 
Cooke  V.  Williamson^  11  Ind.  242 ;  id.  293.  The  averment 
of  payment,  to  the  executor,  of  a  part,  by  the  appellant, 
and  that  he  held  a  claim  against  the  deceased,  &c.,  may  not, 
perhaps,  be  controverted  by  the  reply ;  but  such  a  state  of 
facts  is  set  up  as  show,  that  even  if  such  payment  was  made, 
and  claim  held,  they  were  not  a  proper  set-ofil  It  appears 
to  us,  that  if  the  issue  thus  made  was  found  for  the  plaintiff, 
the  allegation  as  to  the  8etK)ff  was  then  properly  disregarded 
by  the  jury. 

Per  Curiam. — ^The  judgment  is  afSrmed,  with  3  per  cent, 
damages  and  costs,  as  to  that  part  of  the  judgment  in  favor  of 
Lackey  ;  and  reversed,  with  costs,  as  to  the  judgment  in  favor 
of  PeeUe. 

0.  P,  Morton  and  J.  F.  Kihhey^  for  the  appellants. 

/.  8.  Nevyman  and  J.  P.  Siddall^  for  the  appellee. 


(1.)  This  case  was  decided  at  the  May  Term,  1860,  but  was  held  back 
on  a  petition  for  a  rehearing,  and  afterward  on  a  motion  to  set  aside  the 
judgment  on  the  petition,  until  Thursday^  May  30, 186L 
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McGbboob  v.  The  Statb.  \  '^^^^^^iitr  ^ 

Indictment  charging  that  one  A,  on,  &c.,  at,  Ac.,*'  eight  pieces  of  mi^^j/dd  ^<  m  ^ .  ^         f 
and  counterfeit  coins,  each  piece  thereof  resembling,  or  intended  §>  resemble,  ^  ^ '  * '  ^'/.  \ 
and  pass  for,  a  genuine  piece  of  the  American  gold  coin,  whic4  ^&/^XN 
and  there  current  in  the  said  State  of  Indiana^  called  a  doloi^nlaw^ 
folly,  ialselj,  and  deceitfully  did  then  and  there  utter,  publish,  amt^tet^ 
Cftt  as  true  and  genuine,  to  one  B,;  he,  the  said  A.,  then  and  there  wej 
knowing  the  same  to  be  false,  forged  and  counterfeit,  with  intent  then 
and  there  to  defraud  the  said  J?.,  contrary  to  law/' 

Beidf  that  the  indictment  was  sufficient,  under  the  statute. 

Beld,  also,  that  the  allegation  that  the  coins  passed  resembled,  or  were 
intended  to  resemble  genuine  coin,  was  surplusage ;  and  hence,  though  in 
the  altematiye,  could  not  vitiate  the  indictment 

Bdd,  also,  that  though  the  uttering  of  counterfeit  coin,  where  it  is  not 
taken,  would,  of  itself,  constitute  an  offense,  yet  where  it  is  taken,  the 
ottering  and  potting  off  constitute  hot  a  single  crime. 

(9) 
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Nov.  Term,   Felonies  belonging  to  the  same  class,  and  growing  out  of  the  same 

1860.  ^ioQf  ^'^T  sometimes  be  joined  in  different  counts  of  the  same  indictment^ 

and  without  the  prosecutor  being  put  to  his  election. 

^  Such  joinder  is  matter  of  practice  for  the  discretion  of  the  Court,  to  be 

Thb  Stat]S>      exercised  under  an  enlightened  sense  of  justice  and  humanity. 

Where  coins  of  the  same  kind  were  passed  bj  another  person  on  the  prose- 
cuting witness  at  the  same  time,  and  he  is  unable  to  identify  tfaose 
received  from  the  defendant,  he  may  prodooe  all  the  coins  to  the  juxy 
and  testify  that  a  certain  number  of  them  were  received  from  the  de- 
fendant * 
The  record  in  this  case  does  not  show  that  there  was  any  error  in  permit- 
ting the  State  to  prove,  in  order  to  show  guilty  knowledge,  that  the 
defendant  had  other  counterfeit  gold  dollars  in  his  possession,  without 
producing  them  or  showing  notice  to  the  defendant  to  produce  them. 
CSiciuiistantial  evidence,  to  warrant  the  jury,  in  a  criminal  cause,  in  th^ 
belief  of  a  feet,  must  be  of  a  character  to  produce  so  firm  a  belief  in  the' 
mind  of  a  discreet  man  of  the  existence  of  the  fect^  that  he  would  act 
upon  it  in  the  most  important  concerns. 

FMay,  APPEAL  from  the  Hamilton  Circuit  Court. 

anuary  Peekins,  J. — ^Indictment  for  forgery,  containing  two  counts, 

one  for  making,  the  other  for  uttering,  ftlse  coin.  OonvictioD, 
and  sentence  to  the  State  prison.  The  case  has  been  argued 
with  a  thoroughness  cori'esponding  to  its  importance.  A 
motion  was  made  to  quash  the  count  for  uttering,  because  it 
was  in  the  alternative,  but  the  motion  was  overruled. 

The  count  charged  the  defendant  with  uttering,  &c.,  coun- 
terfeit gold  coin,  at  the  time  current  in  the  State,  knowing  the 
same  to  be  counterfeit,  with  intent  to  defraud,  &c.  This  was 
sufficient  under  the  statute.  2  R.  S.,  §  82,  p.  416.  The  pleader, 
however,  further  averred,  that  said  counterfeit  coin  resembled, 
or  was  intended  to  resemble,  genuine  coin.  On  this  allega- 
tioa  was  based  titie  objection,  that  the  indictment  was  in 
the  alternative.  But  the  whole  allegation  was  surplusage, 
and  informality  in  it  di^  not  vitiate  the  indictment.  The 
question  of  resemblance  would  come  up  on  the  evidence. 

It  was  also  claimed  that  the  count  was  bad  for  duplicity,  in 
charging  two  or  three  offenses.  The  count  alleges  that  the 
defendant  uttered,  published,  and  put  off  the  counterfeit  coin ; 
and  it  is  argued  that  uttering  is  one  offense,  and  passing  the 
coin  another.  Admit  that  uttering  might,  of  itself,  constitute 
an  offense  where  the  counterfeit  coin  was  not  taken  by  the 
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peiBOD  to  whom  it  was  tendered,  hence  not  put  off;  still,  where  ^o^-  Term, 
the   coin  was   taken,  hence  put  ofl^  upon   the  tender,  tlie      I860. 


entire  transaction  would  constitute  but  one  offense.  Every  MoGrboob 
patting  off  of  counterfeit  money  must  include  an  uttering  and  r«^  I* 
tendering,  but  there  may  be  an  uttering  and  tendering  where 
there  is  not  a  putting  off  Less  than  is  charged  to  have  been 
done  in  this  case  might  constitute  a  crime ;  while  all  that  is 
charged  to  have  been  done,  being  a  single  act,  makes  but  a 
single  crime.  This  clearly  distinguishes  this  case  from  the  case 
of  The  Slate  ads.  Miller^  5  How.  (Miss.)  R.  250,  where  a  sell- 
ing of  liquor,  and  a  suffering  to  be  drunk,  &c.,  were  charged* 

A  motion  was  made  to  quash  the  whole  indictment,  be- 
cause separate  felonies  were  charged  in  the  separate  counts 
\}i  the  indictment.  See  Ilayworth  v.  Ths  State^  14  Ind.  590. 
In  that  case,  it  is  probable  that  it  might  have  been  more  con- 
tormable  to  correct  i)ractice,  had  there  been  two  counts.  See 
Wharton's  Prec.  of  Indictments,  2  Ed.,  p.  2;  R.  V.  Trueman, 
>>7  C  &  P.  727.  The  general  proposition,  that  separate  felon* 
ii.^  should  not  be  charged  in  one  indictment,  has  been  assert- 
ed in  two  or  three  cases  without  the  proper  qualification. 
SlaU  v.  Smithy  8  Blackf.  489,  and  Engleman  v.  The  State^ 
2  Ind.  91.  If  they  do  not  belong  to  different  classes,  as 
murder  and  forgery,  growing  out  of  separate  transactions, 
they  may  sometimes  be  joined,  without  subjecting  the  indict- 
ment to  be  quashed,  or  the  prosecutor  to  be  put  to  an  election. 

"In  cases  of  felony,  no  more  than  one  d|Btinct  oflfense,  or 
criminal  transaction,  at  one  time,  should  regularly  be  charged 
upon  the  prisoner  in  one  indictment;  because,  if  that  should 
be  shown  to  the  Court  before  plea,  they  will  quash  the  indict- 
ment, lest  it  should  confound  the  prisoner  in  his  defense,  or 
prejudice  him  in  his  challenge  to  the  jury ;  for  he  might  ob- 
ject to  a  juryman  trying  one  of  the  charges,  though  he  might 
have  no  reason  so  to  do  as  to  the  other:  and  if  they  do 
not  discover  it  till  afterward,  they  may  compel  the  prose- 
cutor to  elect  on  which  charge  he  will  proceed.  But  this  is 
only  matter  of  prudence  and  discretion  which  it  rests  with 
the  judges  to  exercise,  for,  in  point  of  law,  there  is  no  objee- 
tioD  to  the  insertion  of  several  distinct  felonies  of  the  same 
degree,  though  committed  at  different  times,  in  the  same 
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Nov.  Term,  indictment,  against  the  same  offender;  and  it  is  no  ground 
_  •*^°^^'  either  of  demurrer  or  arrest  of  judgment."  Chit.  Cr.  Law, 
M cGbeoob  vol.  1,  p.  253 ;  see,  also,  Wharton's  Free,  of  Indictments,  i 
The  State.  ^'  P-  ^  5  1  Archb.  Cr.  law,  95,  note.  In  Cash  y.  The 
State^  10  Humph.  (Tenn.)  Ill,  the  Court  says:  "But  it  may 
sometimes  be  proper  to  unite  in  the  same  indictment  different 
offenses,  when  they  are  of  the  same  character,  differing  only 
in  degree,  as  in  the  case  of  The  People  v.  Rynders^  12  "Wend. 
(N.  Y.)  425,  where  it  was  held  that  a  charge  for  forging  a 
check,  and  also  for  publishing  it  as  true,  knowing  it  to  be 
fiilse,  were  properly  united."  Again :  "  It  is  matter  of  prac- 
tice to  be  left  to  the  discretion  of  the  Court,  to  be  exercised 
under  the  influence  of  an  enlightened  sense  of  justice  and 
humanity."  In  the  case  at  bar,  the  Court  did  not  abuse  dis- 
cretion in  refusing  to  quash.  Had  the  felonies  joined  been 
perjury  and  larceny,  the  case  might  have  been  diflerent. 

At  the  time  McGregor  passed  to  the  prosecuting  witness 
two  one  dollar  gold  pieces,  one  Lane  passed  to  him  eight  such 
pieces.  The  whole  ten  were  counterfeit,  and  alike ;  but  the 
witness  could  not  specify  which  two  of  the  ten  McGregor 
passed  to  him,  but  he  produced  them  all  before  the  jury,  and 
testified  that  McGregor  passed  to  him  two  of  those  ten.  We 
think  there  was  no  error  in  this. 

The  Court,  as  tending  to  show  guilty  knowledge,  permitted 
evidence  to  go  to  the  jury,  that  the  defendant  had  in  posses- 
sion other  gold  dollars  than  those  on  which  the  prosecution 
was  based,  and  that  they  were  counterfeit,  without  such 
dollars  having  been  produced,  and  without  notice  having 
been  given  to  the  defendant  to  produce  them.  We  think  the 
record  does  not  show  that  there  was  error  in  this.  Stalker 
V.  The  State,  9  Conn,  341.  We  doubt  if  they  were  to  be 
regarded  as  written  instruments,  of  which  contents  were  to 
be  proved.  KirJ^a  Caae^  9  Leigh,  627;  see  Armitage  v.  The 
State,  13  Ind.  441. 

Objection  is  taken  to  instructions  given  and  refused,  but 
we  think,  when  viewed  in  connection  with  the  evidence 
which  is  in  the  record,  the  instructions  given  fairly  covered 
the  case,  and  that  there  was,  consequently,  no  error  in  refus- 
ing those  not  given.    It  was  clearly  proved  by  direct  tesd- 
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mony  that  the  defendant  uttered  two  one  dollar  gold  pieces,  ^ov.  Term, 
as  genuine  coin,  to  the  person  named  in  the  indictment,  and      lo^O. 
received  a  consideration  for  them,  said  person  taking  them  as    McGreoob 
genuine.     It  was  proved  by  direct  evidence  that  he  had  ^     I* 
uttered  like  gold  pieces,  as  genuine,  to  other  persons.    It  was 
proved  by  direct  evidence  that  he  had  still  other  like  pieces 
in  possession.     It  was  positively  proved  by  the  testimony  of 
experts  that  all  of  said  pieces  of  coin  were  counterfeit. 

Now,  the  only  fact  to  be  deduced  by  inference,  was  the 
guilty  knowledge,  as  the  law  would,  there  being  nothing  to 
rebat  it,  raise  the  intent  to  defraud  upon  the  fact  of  know- 
ingly  passing,  to  an  innocent  person  for  a  consideration,  coun- 
terfeit money.  The  Court  told  the  jury  that  the  passing  of 
the  specified  pieces  must  be  proved ;  that  it  must  be  proved 
that  they  were  passed  to  the  person  named  in  the  indictment ; 
that  it  must  be  proved  that  the  defendant  knew,  at  the  time 
he  passed  them,  that  they  were  counterfeit,  and  that  he  in- 
tended to  defraud,  &c.  The  Court  told  the  jury  that  each 
of  these  facts  must  be  proved  beyond  a  reasonable  doubt ; 
that  they  might  be  proved  by  positive  or  circumstantial  evi- 
dence, or  both ;  but  that  where  the  State  had  to  rely  on  cir- 
cnmstautial  evidence  for  a  conviction,  every  circumstance 
necessary  to  constitute  the  chain  relied  upon  must  be  estab- 
lished beyond  a  reasonable  doubt.  The  Court  also  told  the  j  ury , 
Bubstantially,  that  circumstances,  to  warrant  belief  of  a  fact, 
roost  be  of  so  conclusive  a  character  as  to  produce  so  firm  a 
belief  in  the  mind  of  a  discreet  man  of  the  existence  of  the 
fact,  that  he  would  act  upon  it  as  existing  in  the  most  im- 
portant concerns.  Tlie  jury  would  understand  these  instruc- 
tions as  applying,  in  determining  the  fact  of  guilty  knowledge. 
Taking  the  instructions  altogether,  and  viewing  them  as  ap- 
plied to  the  evidence,  we  think  they  placed  the  case  fairly 
before  the  jury.  There  is  no  objection  to  the  instructions 
upon  the  dinct  evidence. 

WilU^  in  his  Circumstantial  Evidence,  p.  236,  quotes  with 
approbation  the  following  instruction  given  by  Lord  Chief 
Baron  Pollock:  "If  the  conclusion  to  which  you  are  con- 
ducted be  that  there  is  that  degree  of  certainty  in  the  case 
that  you  would  act  upon  it  in  your  own  grave  and  important 
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Nor.  Term,  concerns,  that  is  the  degree  of  certainty  which  the  law 
^^^Q-      requires,  and  wliich  will  justify  you  in  returning  a  verdict  of 
Lake       guilty."    See  Ind.  Dig.  p.  361.    This,  then,  is  a  test  of  cer- 
The  State.  **"^*y  beyond  a  reasonable  doubt. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 
W.  R.  Pierse  and  Hervey  Craven^  for  the  appellant 
J.  K  McDonald^  Attorney  QcnL  and  A.  Z.  Roaohe^  for 
the  State. 


■<  •»•  ^ 


Lane  v.  The  State. 

Quare:  Whether  on  the  trial  of  a  party  on  an  indictment  for  passing  coun- 
terfeit gold  coin,  proof  of  his  having  in  his  possession  and  attempting  to 
conceal  counterfeit  bank  notes,  is  admissible  to  establish  the  scienter. 

An  objection  to  the  admission  of  such  testimony  on  the  ground  that  on  the 
trial  of  the  defendant  for  passing  gold  coin,  it  was  not  admissible  to  prove 
that  he  had,  or  passed,  paper  monev,  does  not  properly  raise  the  question 
as  to  the  admissibility  of  proof  of  the  contents  of  such  bills. 

Friday,  APPEAL  from  the  Hamilton  Circuit  Court. 

anmri/  .  Pkrkins,  J.  —  This  case  involves  the  points  decided  in 
McGregor  v.  The  State ^  at  this  term  {ante^  p.  9),  and  one 
other  in  addition.  This  latter  is  all  that  will  be  now  ex- 
amined. 

llie  Court,  on  the  trial  of  the  defendant  for  passing  a 
counterfeit  gold  piece,  permitted  proof,  with  a  view  to  the 
scienter  of  the  fact  that  the  defendant  had  in  his  possession, 
and  attempted  to  secrete,  counterfeit  bank  notes. 

This  evidence  is  objected  to  on  two  grounds.  1.  Irrele- 
vancy. 2.  Because  the  bills  were  not  produced,  or  notice 
given  to  produce  them.  We  incline  to  think  the  evidence 
was  relevant,  but  do  not  decide  the  point.  This  Court  de- 
cided, in  McCartney  v.  The  State^  3  Ind.  353,  that  on  the 
trial  of  an  indictment  for  passing  a  counterfeit  bank  bill, 
evidence  of  the  possession  by  the  defendant  of  counterfeit 
bills  on  other  banks  than  that  on  which  the  bill  described  in 


OF  THE  STATE  OF  INDIANA.  15 

the  indictmeDt  purported  to  be,  was  admissible.    The  prin-  ^o^*  Term, 
ciple  acted  upon  in  that  case  would  admit  the  evidence  ob-      1860' 
jected  to  in  this.    The  case  of  Stalker  v.  The  State,  9  Conn.      Allkn 
341,  is  not  in  point,   because  there  the  paper,    evidence         Z'__ 
of  which  was  excluded,  was  not  shown  to  be  a  counterfeit' 
bill.    But,  as  wiU  appear  from  what  we  are  about  to  say,  the 
question  is  not  necessarily  before  us.    The  second  ground  of 
objection,  as  taken  below,  is  answered  by  what  has  been  said 
above,  and  by  the  case  of  Armitage  v«  The  State,  13  Ind. 
341.    The  record  recites  the  evidence  as  follows :  ^^  That  at 
or  about  the  time  the  defendant  was  arrested  on  the  charge 
in  the  indictment,  he  came  into  the  shop  of  witness,  held  his 
pocket  book  behind  him,  and  threw  out  of  it,  and  behind  the 
counter,  a  ten  dollar  paper  bank  bill,  and  handed  to  witness 
a  five  dollar  bank  bill,  telling  witness  to  take  it,  or  it  would 
get  defendant  into  a  ^'  hell  of  a  scrape." 

The  defendant  objected  to  this  evidence,  ^^on  the  ground 
that  on  the  trial  of  a  defendant  for  passing  gold  coin  it  was 
not  permissible,  for  any  purpose,  to  show  that  the  defendant 
had  or  passed  paper  money .'^ 

The  objection,  thus  taken,  did  not  raise  the  point  as  to 
proving  contents  of  bills  not  present ;  nor  can  that  point  be 
raised  here ;  both  because  it  is  too  late,  and  because  the  facts 
testified  to  do  not  involve  it.  The  witness  said  nothing  about 
the  character  or  contents  of  the  bills  in  question.  He  was 
detailing  the  conduct  of  the  defendant  at  his  arrest,  and  his 
words,  as  part  of  the  res  geata.  On  the  other  points,  we  are 
satisfied  with  the  opinion  in  McGregor  v.  The  State,  supra. 

Per  Curiam. — ^The  judgment  below  is  afiSrmed,  with  costs. 

W,  R.  Pierse  and  ZT.  Graven,  for  the  appellant. 


Allen  and  Others  v.  Hostetter  and  Others. 

Tbe  mode  prescribed  by  §  2  of  the  act  in  relation  to  the  formation  of  new 
coanties,  (Acts  1859,  p.  60,)  for  ascertaining  the  whole  number  of  qualified 
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Kov.  Tenn,       TOtare  of  the  district  proposed  to  be  oonfltitated  into  a  oomity,  vis :  by 

1 860.  reference  to  the  vote  cast  at  the  last  preceding  Congressional  election,  was 

7  not  intended  to  exclude  other  evidence  of  that  fiict,  at  least  in  cases  where 

y  such  mode  of  proof  is  inapplicable ;  as  where  civil  townships  are  divided. 

HomsTTKB*   The  general  statute  upon  the  subject  of  appeals  was  enacted  in  view 

of  ordinary  oivil  proceedings,  and  does  not  embrace  proceedings  under 
special  acts ;  and  hence  no  appeal  will  lie  from  the  decision  of  the  county 
board  on  a  petition  for  the  formatkni  of  a  new  county. 

"WVifay,  APPEAL  from  the  Montgomery  Oommon  Pleas. 

anuary  Hanna,  J. — Allen  and  others  presented  to  the  board  of 

commissioners  their  petition,  asking  that  steps  might  be  taken 
preliminary  to  the  formation  of  a  new  county,  part  of  the 
territory  of  which  should  be  detached  from  Montgomery. 

The  board  dismissed  the  application,  on  the  ground  that 
the  act  was  unconstitutionaL  From  that  decision  an  appeal 
was  taken  to  the  Common  Pleas  Court,  which  appeal  was 
dismissed,  on  the  ground  that  from  the  decision  of  the  board 
no  appeal  would  lie. 

This  ruling  presents  the  first  question.  On  the  one  hand, 
it  is  insisted  that  an  appeal  lies,  as  in  civil  cases,  and  that 
the  question  has  already  been  passed  upon,  under  a  similar 
statute,  in  the  case  of  The  Boards  dkc.  v.  Spitler^  13  Ind. 
235.  On  the  other  hand,  it  is  urged  that  the  statute  author- 
izing this  proceeding  is  special,  and  the  decision  in  regard  to 
appeals  from  the  action  of  the  board,  under  said  statute, 
should  be  the  same  as  in  French  v.  Lighty^  9  Ind.  475. 

"We  are  urged  to  give  an  opinion  upon  another  point. 

Before  the  motion  to  dismiss  the  appeal  was  made,  the 
petitioners  had  moved  the  Court  to  set  the  case  down  for 
hearing ;  and,  the  bill  of  exceptions  states,  offered  to  support 
it  by  proofe  that  a  majority  of  the  legal  voters  residing 
within  the  boundaries  of  said  proposed  new  county  had 
signed  said  petition.  The  evidence  offered,  upon  this  point, 
was  the  properly  certified  poll  books  of  the  full  civil  town- 
ships proposed  to  be  included  in  said  new  county,  and  as  to 
those  residing  in  the  fractions  of  civil  townships,  oral  testi- 
mony was  offered.     Was  the  evidence  admissible? 

Section  1  of  the  Act  of  1859,  p.  60,  provides  that  whenever 
a  majority  of  the  legal  voters  in  the  district  of  country  proposed 
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to  be  formed  into  a  new  county  Bhall  petition,  &c.    Section  2,  Nor.  Tenn, 
p.  61,  of  the  aame  Act,  proyidee  a  mode  of  ascertaining  whether      I860. 
the  petitioners  are  a  majority,  namely :  by  reference  to  the  nnm-      Allkk 
ber  of  votes  cast  at  the  last  preceding  Congressional  election.  „     ^ 

It  is  insisted  that,  as  tiiis  mode  of  ascertaining  the  &ct  is 
designated  by  the  Legislature,  it  is,  in  effect,  a  mle  of  evi- 
dence prescribed  by  tiiat  body,  and  that  no  other  evidence  iB 
properly  admissible,  except  as  therein  provided  for. 

In  answer  to  this  it  is  urged  that  the  object  in  view  was  to 
require  a  majority  of  the  legal  voters  to  authorize  action, 
lliat  the  rule  of  evidence  laid  down  was  enacted  for  the  mere 
purpose  of  ascertaining  that  fact  without  the  trouble  and 
expense  of  taking  an  enumeration  of  all  the  resident  voters, 
bat  was  not  intended  to  be  the  exclusive  mode  of  proving 
such  main  fact,  especially  in  an  instance  where  such  proof 
can  not  be  made  by  poll  books,  &c. 

We  are  inclined  to  the  latter  view  of  this  statute,  as  the 
correct  interpretation  thereof.  We  suppose  the  Legislature 
intended  the  act  in  question  to  be  effective,  and  did  not 
intend  to  lay  down  a  rule  of  evidence  that  would  defeat  or 
prevent  almost  every  contemplated  application  for  the  forma* 
tion  of  a  new  county.  The  main  fact  to  be  proved,  in  that 
behalf,  being  that  a  majority  of  the  legal  voters  favored  the 
project,  it  would,  without  doubt,  in  every  instance  that  may 
arise  under  it,  require  a  less  number  of  names  to  a  petition 
to  exceed  one  half  the  number  that  might  have  voted  at  a 
Congressional  election,  than  it  would  require  to  represent 
the  one  half  of  the  actual  voters.  This  would  result  from 
the  fact  that  population  is  on  the  increase  in  almost  every 
portion  of  the  State,  and  we  suppose  there  is  not,  for  many 
reasons,  any  election  transpires  at  which  every  voter  exercises 
the  right  of  suffitige  in  a  scope  of  country  large  enough,  and 
populous  enough,  to  form  a  county,  and  incur  the  expense  of 
the  government  thereof. 

It  would  then  be  to  the  interest  of  the  petitioners  to  be  per- 
mitted to  resort  to  the  mode  of  proof  designated  in  the  statute, 
and,  perhaps,  it  may  be  their  duty  to  do  so  in  instances  where 
such  evidence  is  applicable ;  but  such  evidence  is  not  applica- 
ble where  it  is  asked  to  divide  civil  townships* 
Vol.  XVL— 3 
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I860. 

Tynfmmi 
V. 


,  The  Legislfttare^  flierrfare,  intended  siieh  appKeatkHw  f»lm 
made  obIj  irfaere  the  lines  of  sueli  townshipB  eonld  be  fol- 
Icnredy  which  would  have  a  tendency  ta  prer^ott  nearly  afi 
ioteiided  petiti<Mi8  to  ibrm  new  eonntues;  or,  petitioiien  wait 
left  ai  liberty,  when  a  township  would  be  divided,  to  ieM»rt 
to  the  nattal  mode  of  prciof.  We  think  the  latter  m  ibtt 
pEDper  eonatmetion  of  tlie  statute  under  oonsidenitioB* 
Nevertheless  we  can  not  distnrb  the  ju^ment  in  this  ease* 
^  Hie  decision'  in  Zighty  v.  JFireftchy  waH  pronounosd  under 
a  statute  of  a  special  chitracter,  in  reference  to  the  node  of 
praoeeding  in  contesting  electioni«  It  was  tbere^  in  eflbet, 
UeUl  tiiat  the  gisneral  Etotute,  upon  the  iufaject  of  appesk, 
wae  enadied  in  view  of  usual  and  ordinary  civil  proceedingi^ 
and  did  not  embrace  proceedings  imder  that  special  act;  and 
as  Hmt  met  did  not  indude  a  provision  authon^ng  an  app^ 
therefore,  one  could  not  be  taken* 

'  We  are  not  able  to  distinguicdi  any  difieience  between  ttie 
seope,  effect,  and  character  of  that  statute,  and  the  oiie  under 
Whfch  this  proceeding  wad  instituted,  in  respect  te  the  right 
of  ^fipeal;  nor  has  any  such  distinction  been  pointed  out 
While  that  decision  is  acknowledged  as  an  autboritrf  ^  ii  is,  in 
olir  opinion,  decisive  of  this  questioa  of.  appeaL  We  aee  no 
a^Mdeat  reason  for  overruling  the  eondussou  then  arrived  at 

jPsr  OuridorLr—^The  judgment  is  affirmed,. w^  eosM. . 

Ji  K  McDonald  and  A.  Z.  Roae?^^  for  the  sppeilhaitB. 

&  O*  Wilson  and  Zwj^  Wallaee^  tar  the  appelkes* 


^»m%mK>9' 


Stuboes  and  Another  v.  Rooxbs. 

APPEAL  from  the  Marion  CSrcuit  Court. 

Per  Curiam. — Suit,  commenced  by  attachment,  in  favor 
ijt  RogerB^  against  Slurgea  and  Ellis.    Judgmmit  by  defieiult 

Botnen  was  gamisfaeed ;  and,  upon  bis  answer,  judgment 
was  rendered  against  him. 
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At  a  subeequent  terra  a  motion  was  made  by  the  attorney  Nov.  Term, 
of  ShiVffes,  on  his  own  affidavit  alone,  to  have  the  judg-      1860. 
ment  against  Bowen  set  aside.    The  motion  was  overruled.     Stdiok9 
Hie  mling  on  this  motion  presents  the  only  question  in  the     ^.^ 
case  which  arises  in  this  Court    We  are  clear  that  cause  was 
not  shown  for  setting  aside  the  judgment,  simply  on  the 
attorney's  application.    Whether  the  judgment  is  conclusive 
as  to  the  amount  of  the  indebtedness  of  Bovyen  to  Sturges^ 
or  whether,  indeed,  as  between  them,  it  is  of  any  force,  wc 
do  not  decide. 

The  judgment  is  aflSrmed,  with  1  per  cent,  damages  and 
costs. 

J.  P.  U%hef^  for  the  appeUants. 

W.  Hender$on  and  J.  W.  Gordon,  for  the  appellee. 
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*^^ 


Holland  and  Others  v.  Fugh. 

An  offer  to  confess  a  judgment  maj  be  served  upon  the  attorney  of  record 

in  the  cause,  and  such  service  will  bind  the  client 
An  oiler  to  confess  for  a  given  sum,  and  "  accrued  costs,"  is  good  under  the 

aCatnte. 

APPEAL  from  the  Wayiie  Common  Pleas.  Mandcju 

Hahka,  J.— The  piaintiffi  had  judgment  below  for  $260,  ^^y  ^• 
and  a  part  of  the  costs.  For  the  balance  of  the  costs  the 
defendant  had  judgment.  The  plaintiffi  appeal.  The  only 
question  is,  whether  the  judgment  for  a  part,  some  $300,  of  the 
costs,  against  the  plaintiffi,  is  correct.  It  appears  by  an  agreed 
statement  of  &ct8,  that  after  the  commencement  of  the  suit, 
wUch  was  on  March  12,  1858,  the  defendant's  attorneys 
ddivered  to  the  plaintiff's  attorney  of  record,  a  writing  as 
follows,  after  entitling  the  case:  ^'Said  defendant,  Pug\ 
hereby  offers  to  allow  judgment  to  be  taken  against  him  for 

(21) 
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M»y  Term,  $800,  and  the  accrued  costs  in  the  above  cause.    AprH  8, 

1861.      1858."    Signed  by  defendant's  attorneys.    That  the  suit  was  ^ 

HollalNd    on  a  note  given  in  Wayne  county,  but  plaintiffi  were  residents 

p  ^*         of,  and  were  in,  Kentucky^  from  the  date  of  the  note  until 

trial;  and  further,  that  Jvliaria  instructionB  were  to  collect 

the  whole  of  the  note,  and  that  theve  was  not  time,  after  said 

offer  was  made,  for  him  to  correspoiid  with  plaintifb  within 

the  ensuing  five  days ;  that  Julian  had  no  express  authority 

to  compromise^  or  take  lees  than  tiie  face  of  the  note. 

Was  the  service  of  notice,  or  offer  to  confess,  on  the  attor- 
ney, sufScient?  The  statute,  2  R.  S.,  §  889,  p.  124,  upon 
irhiK^  li^e  proceeding  was  founded,  appears  at  length  in 
Homer  v.  Pilkington^  11  Ind.  441. 

It  is  insisted  that  notice  to  an  attorney,  of  an  offer  to 
confess,  is  <iot  sufScient,  because  the  attorney  has  no  authority, 
as  such,  to  accept  the  money  or  a  judgment  for  a  less  sum 
than  his  client^s  claim  shows  to  be  due.  By  the  other  party 
it  ia  argued,  that  the  offer  to  the  attorney  is  sufficient, 
although  he  may  not  have  the  power,  as  such,  to  accept 
it ;  that  it  is  the  duty  of  the  client  to  specially  empower  him, 
under  this  statute,  to  accept  what  he  (the  client)  is  willing  to 
take;  and  if  such  authority  is  not  conferred,  the  client  must 
take  the  consequences. 

It  is  manifest  that,  in  many  cases  adjudicated  in  our  Courts, 
this  provision  would  be  a  dead  letter,  if  service  on  the  attorney 
is  not  sufficient,  or  some  other  mode  of  notice  besidea  an 
actual  service  on  the  party.  The  statute  is,  that  an  attorney 
has  authority  '4o  bind  his  client  in  an  action  or  special  pro* 
oeeding,  by  his  agreement,  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  Court,  and  not  otherwise."  2  R.  S., 
p.  202.  We  are  of  opinion  that  notice  to  the  attorney  was 
sufScient,  upon  either  of  two  grounds,  namely :  that  notice  to 
the  attorney  was  notice  to  the  client;  or  that  the  authority 
conferred  upon  the  attorney  to  begin  and  conduct  the  suit, 
should  be  accompanied,  or  presumed  to  be  joined,  with  the 
power  to  accept  or  refuse  judgment  for  such  sum  as  the  oAer 
party  might  rightfully  offer  to  confess,  under  the  existing 
statute  of  the  State. 

The  second  point  made  is  upon  the  language  used  in  tiie 


OP  THE  8TA1E  OF  mDIAVA.  2» 

to  nit,  ^Meracd  eo^W^    It  is  urged  that  this  pkrase   Mb9  Ttmi. 
wshM  isohufe  ewto  up.  to  the  time  of  tlie  o&r,  and  no  more;      ^Q^^- 
md^  as  the  opposite  psrtj  might  take  five  days  to  eonsider  of     Mabokb 
the  afler,  aradi  ^eosts  XQight  aecomuiate  in  that  time.    The     j^^mf 
reply  Id  ai^ittMt  is,  tiiat  a  proper  consitmctL(»i  of  tbe  Ian- 
fsage  naed,  would  sudnde  the  eosts  oi  oarryiag  tbe  oflbr  io 
eimfeas  into  eflfoot,  if  aecepted. 

We  are  of  die  cpinisffi  that  the  hmgnage  need  in  this  ease 
would  embrace  all  the  costs  contemplated  bj.  Ibe  stetats. 
The  stahite  is  that  the  offer  mast  be  to  let  judgment  be  taken 
wilh  coats.  The  offer  in  Ihe  caoeat  bar  was  to  allow  jodg- 
SBSBt  to  he  tahtti  with  aoeroad  costs.  This  othr  would  h«?ie 
iaeladed  all  the  eoats  the  partj  would  have  been  boand  tt> 
paj,  mider  the  statute,  if  the  offer  had  been  accepted*  As 
tibe  o&r  was  not  accepted,  the  qnestioo  which  is  attempted 
to  be  pressed,  in  reference  to  costs  which  might  aeerne 
between  the  date  of  the  oSBdr  and  that  of  aeceptance,  does  not 
fidrlj  arise  in  the  recood.  Indeed  there  is  nothing  in  the 
record  showing  that  an j  costs  sisorued  within  the  five  daja 
after  soeh  offer  was  made. 

Per  Ouriam. — ^The  judgment  is  affirmed,  with  costs. 

Oeo.  Wl  Julian  and  J.  B.  Julian  ^  for  the  appellaidia. 

M.  WiUon,  O.  P.  Mi^rton  and  J.  F.  KiOey,  tat  the 
a|i|)eUea. 


<^»» » 


Mabinbb  v.  Hanna. 

I 

aMioB  S9  ^  the  Justioes'  Act:,  whidi  proTides  that  np  eppeil  dull  lis  fiwa 
ft  jvdgment  by  coofeflsioo,  has  reference  only  to  such  judgments  aa  asa 
conlMsed  in  accordance  with  the  proYiaioDS  of  that  section,  and  does  ae^ 
include  judgments  rendered  under  $  48,  "as  confessed/'  for  a  fiulure  of 
the  defendant  to  appear  and  testify. 

APPEAL  from  the  WahoBh  Circuit  Conrt  Jfonio^ 

WoBDEN,  J. — Hanna  sned  Mariner  before  a  justice  of  the    ^^ 

peace,  on  an  account.    The  defendant  appeared  before  the 

justice,  bj  counsel,  and  filed  a  set-off. 
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• 

Mi^  Term,       A  day  being  fixed  for  trial  by  the  justice;  the  plamUff 

1^61'     caused  Mariner  to  be  personally  served  with  a  subpcBua  to 

MAsunBB    appear  on  the  trial  and  testify  as  a  witness.    On  the  cause 

fUirvA      ^^^S  called  for  trial,  by  the  justice,  the  defendant  fiuled  to 

appear  in  accordance  with  the  subpcena,  and  thereupon,  on 

motion  of  the  plaintiff,  the  defendant's  set-off  was  disallowed, 

(the  defendant's  counsel  withdrawing  the  same,)  the  plaintifi^s 

cause  of  action  taken  as  confessed,  and  judgment  rendered 

accordingly. 

The  defendant  appealed  to  the  Circuit  Court,  where  the 
appeal  was  dismissed,  on  the  motion  of  the  plaintiff  below, 
on  the  ground  that  no  ap})eal  could  be  taken  in  such  case. 
To  this  ruling  the  defendant  excepted,  and  appeals  to  this 
Court 

Section  48  of  the  Justices'  Act  (2  S.  S.,  1852,  p.  459)  pn>- 
Tides,  that  ^^  if  the  defendant  refuse  to  appear,  on  being  per^ 
sonally  subpenaed,  or,  being  present,  refuse  to  swear,  the 
plaintiff's  demand  shall  be  taken  as  confessed ;  no  set-off 
allowed,  and  judgment  entered  accordingly."  Section  69, 
p.  461,  provides  that  ^'judgments  may  be  rendered  by 
confession,  and  no  appeal  shall  lie  therefrom ;  but  the  same 
may  be  collaterally  impeached,  for  fraud,  by  creditors  of  the 
judgment  debtor,  and  such  judgment  shall  be  void,  as  to  such 
creditors,  unless  at  the  time  of  the  rendition  thereof  the 
defendant  makes  affidavit  that  he  justly  owes  the  debt" 

We  are  of  opinion  that  the  provision  in  §  59,  that  no 
appeal  shall  lie  from  a  judgment  by  confession,  has  reference 
only  to  such  judgments  as  are  confessed  in  accordance  with 
the  provisions  of  that  section;  that  it  has  no  reference  to 
cases  contemplated  by  §  48,  The  terms  in  §  48,  ^'  the  plain- 
tiffs demand  shall  be  taken  as  confessed,"  should  be  con- 
strued to  mean,  merely,  that  the  plaintiff's  demand  should 
be  taken  as  admitted,  and  no  proof  thereof  be  required.  If 
judgments  rendered  under  the  provisions  of  this  section  are 
to  be  regarded  as  judgments  '*  by  confession,"  they  are  open 
to  collateral  impeachment;  and  are  void  as  to  creditors  of 
the  judgment  debtor,  in  the  absence  of  the  affidavit  provided 
for  in  ^  59.  This  was  evidently  not  the  intention  of  the 
Legislature,  as  gathered  from  the  enactments  in  question. 


OP  THE  STATE  OF  INDIANA, 


25 


We  are  of  opinion  that  the  appeal  was  andiorized,  and  ^&y  'P^, 
httice  that  the  Conrt  erred  in  dismisaing  it.  ____:'_ 

I^er  Curiam. — ^The  judgment  is  reversed,  with  costs,  and    Hobbard 

cause  renaanded,  VLxy^uj.^, 

Orris  BlaJee  and  Z.  H.  Goodwin^  for  the  appellant 


»  ^ 


Hubbard  and  Others  v.  Hubbasd. 

An  executor  can  not  by  an  entry  on  the  appearance  docket  allow  a  claim 
in  his  own  behalf  against  the  estate  of  his  testator,  but,  if  he  proceeds 
ander  the  statute,  his  claim  must  pass  upon  the  issue  docket  and  be  set 
down  and  tried  as  any  other  adversary  proceeding. 

In  setting  the  case  down  ibr  trial  on  the  issue  docket,  there  must  be  an 
adversary  party  named,  either  by  the  claimant,  in  his  complaint^  or  by 
the  Court 

Either  party  may  claim  a  jury  for  the  trial  of  the  issues  thus  formed. 

APPEAL  from  the  Jefferson  Common  Pleas.  Mandatf, 

Hanka,  J.  —  HvUbard  the  elder  died  testate,  in  July^  ^^ 
1858,  leaving  his  two  only  sons  his  ezecntors.  At  the  date 
of  his  will,  one  of  his  sons  resided  in  Alabama^  and  before 
the  time  of  the  testator's  death  was,  unknown  to  him,  dead. 
The  other  son,  the  appellee,  in  A^uguBt^  1858,  proved  tiba 
will  and  took  upon  himself  the  duties  of  the  trust,  as  sole 
executor.  In  Navemher^  1858,  before  filing  an  inventory,  or 
report,  the  executor  presented  to  the  Court  a  claim  against 
the  said  decedent  for  over  92,500,  which  was,  on  the  same 
day,  allowed  by  the  Court,  without  having  been  placed  upon 
eidier  the  appearance  or  issue  docket,  and  without  any  notice 
having  been  given  to  any  one,  or  adversary  proceedings  insti* 
tuted. 

At  the  next  term  the  appellants,  the  children  and  grand 
children  of  the  deceased,  and  deyisees  under  the  will,  ap* 
peared  and  filed  a  paper,  verified  by  afiSdavit,  in  the  form 
of  a  petition,  reciting  the  above  facts  and  averring  that  the 
daim  was  unjust,  and  had  been  allowed  without  their  knowl- 
edge; that  they  did  not  at  tiiat  time  know  of  the  death  of  the 
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M&}  Term,  k'stator^  lliey  being  iioiHr«BideDt8  of  7n<2uma,  and  ^ 
1 801'      the  allowance  be  set  aside  and  tiiBt  th^  might  be  permittaA 
Hi;bbabi>    to  defisnd. 

^  ^'  The  appellee  demurred  to  the  paper  thus  fiSod.    The  demur- 

rer was  objeeted  to  .by  the  appdlante,  and  a  jnotion  made  by 
them,  based  upon  Uie  paper  so  by  them  filed,  to  set  aside  the 
allowance  of  said  claim.  The  Court  disregarded  the  demurrer, 
and  set  aside  the  allowance  imde  at  the  previous  term.  This 
ruling  is  brought  to  our  notice  by  a  cross  assignment  of  errors. 

The  appellee  then  filed  an  amended  claim,  caused  it  to  be 
placed  upon  the  appearance  docket,  and  allowed  it  to  himself. 
The  Court,  the  record  states,  in  its  discretion,  required  for- 
ther  proof  9  and  peraiitted  the  appellants  to  file  an  answer  in 
denial  and  the  statute  of  limitations.  AppeUants  tberaipon 
demanded  a  jury  to  try  the  issues  thus  made.  This  was  re- 
fused by  the  Court,  who  heard  the  evidence  and  rendered  It 
written  finding  and  conclusion :  1.  That  an  executor  may  file 
his  claim  against  tlie. estate  of  his  testator  as  other  persons 
might  2.  That  when  filed  he  may  admit  it  on  the  appear- 
ance docket.  3.  That  when  so  admitted  the  Court  may  lUlow 
it,  or  require  evidence,  in  its  discretion  ;  and  if  further  evi* 
dence  is  required,  it  goes  to  the  Court,  and  not  to  a  jury. 
The  conclusion  was,  that  the  executor  was  allowed  about 
$3,000,  after  disallowing  two  items  of  the  account,  by  him 
allowed  to  himself,  of  near  $1,200.  Upon  these  rulings^ 
findings  and  ooncliisions  of  the  Court,  errors  are  assigned  by 
the  appellants. 

The  section  of  the  statute  under  which  the  executor  was 
attempting  to  proceed,  in  the  second  instance,  is  as  fidlows : 

^Whenever  any  claim  against  the  estate  of  any  decedent 
shall  have  been  filed  and  placed  upon  the  appearance  docket 
of  such  Court  ten  days  before  the  first  day  of  the  ensuing 
term  thereof,  the  executor  or  administrator  of  such  estate 
shal^  admit,  or  refuse  to  admit,  such  claim,  in  writing,  on  the 
margin  of  such  appearance  docket  opposite  such  claim.  If 
such  claim  is  not  admitted  before  the  last  day  of  said  term, 
the  same  shall  be  transferred  to  the  issue  docket  of  such 
Court,  and  shall  stand  for  trial  at  the  next  term  thereof,  as 
other  civil  actions  therein:  Provided^  That  the. Court  may,  iB 
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ifei  Jiaerelum,  rtqutre  fiiithei-  -prod  ae  to  imj  claimi  notwkh-   U^y  'r«n», 
tta&difig  anj  execmtcnr  or  administmtor  may  Imve  admitted      1861- 
tho  claim  in  Ae  manner  provided  in  tbiB  section.'^     Acts    HeBBAtt» 
l«6«,  4  2,  p.  81.  ^^,^ 

Tke  section  pnoediiig  tbe  one  qnoted,  provides  that  claims 
flhall  be  fifed  bj  tlie  clerk,  and  entere<f  on  the  appearanpe 
AK&et,  wkich  shall  be  a  sufficient  Qotice  to  the  executor,  ^c 

It  is  o(»ceded  bjr  connsd,  that  we  have  no  statute  i]iartie4- 
larly  pointing  out  the  steps  necessary  to  be  taken  by  ao 
eoDseator  to  establish  a  claim  held  by  him  against  a  p^son 
of  whose  estate  he  ia  appointed  executor,  unless  ^e  statute 
above  quoted  goreroa  his  action.  We  can  not  think  thif 
itetote  applies  to  soch  a  claim,  at  least  to  the  full  extent  that 
it  doea  to  other  chums  against  the  estate ;  for  the  reason  that 
it  18  the  duty  of  the  ^&ecutor  to  appear  and  defend  against 
claims,  bring  forward  off-sets,  &c.  2  R  S.,  §  68,  p.  1i6% 
He  defends  for  the  heirs  or  devisees,  kelson  v.  Sart^  8  Ind. 
dML  It  would  be  in  violation  of  a  plain  principle  of  law  in 
le&rence  to  parties,  as  well  as  plain  common  sense,  to  require 
him  to  act  in  die  double  capacity  of  sole  plaintiff,  urging  bis 
individual  interest,  and  sole  defendant,  resisting  himself,  for 
others,  perhaps  in&nts ;  and  at  the  same  time  expect  him  to 
aet  as  efficiently  and  as  honestly  in  the  one  character  as  in 
the  other.  It  is  manifest  then  that  the  executor  can  not  allow 
his  own  claim,  but  that  if  he  proceeds  under  this  statute  it 
miiat  pass  upon  the  isaue  docket,  and  be  set  down  and  tried 
as  any  other  adversary  case;  unless  the  proceedings  fiflst 
taken  by  him  were  correct 

In  setting  the  case  down  for  trial,  on  the  issue  docket,  Aere 
must  be  an  adversary  party  named,  either  by  the  claimant  in 
his  complaint,  or  by  the  Court,  and  it  is  not  necessary  for  us, 
here,  to  decide  which.  It  is  here  that  the  reasoning  in  Nelson 
V,  Hart^  8  Ind.,  does  not  apply.  There  the  widow  and 
heirs  were  held  not  to  be  proper  parties,  because  they  had  a 
representative  in  the  administrator,  whose  duty  it  was  to 
defend  their  interest;  but  it  was  held,  in  the  same  case,  that 
they  had  such  interest  as  should  be  defended. 

The  Court  below,  in  the  case  at  bar,  appears  to  have  felt  the 
totce  of  these  reasons,  for  the  heirs  were  permitted  to  file 


28 


OASES  Df  THE  SUPREME  COURT 


HUBBABD 
BOBBABSl 


May  Teim,  an  answer,  and  produce  proof.  But  these  were  not  all  flieir 
1861.  rights.  Their  demand  to  have  the  issnes  formed  tried  by  a 
jury,  was  refused.  The  statute  quoted  expressly  provides 
that  cases  transferred,  &c.,  shall  stand  for  trial  as  other  civil 
actions ;  and  2  R.  8.,  §  188,  p.  291,  secures  a  jury  trial  in 
all  cases  of  administration,  &c.,  where  there  is  an  issue  of 
fact,  when  requested  by  either  party.  Perhaps  the  same 
right  is  guaranteed  by  a  higher  law  than  the  statute.  Const 
Ind.,  art  1,  §  20. 

But  it  is  insisted  that  if  the  proceedings,  in  the  second 
instance,  were  erroneous,  that  it  was  in  consequence  of  Hie 
action  of  the  appellants  in  procuring  the  allowance  first  made 
to  be  set  aside ;  and  that  the  order  of  the  Court  first  made 
was  correct,  or  at  least  prima  facie  correct ;  and  that  the 
Court  erred  in  setting  aside  said  allowance  without  proof. 
2  R.  S.,  §  154,  p.  284. 

If  the  reasoning  we  have  advanced  is  sound,  then  this 
position  is  not  valid;  for  no  adversary  proceedings  were 
instituted,  no  notice  to  any  persons  interested  given,  nor,  bo 
far  as  we  are  informed,  was  there  any  litigation  in  reference 
thereto.  Upon  this  subject  see  the  R.  S.  1848,  §  218,  p.  526. 
The  conclusion  we  have  arrived  at  makes  it  unnecessary  for 
«s  to  determine  a  question  which  counsel  have  not  made,  and 
that  is,  whether  the  last  quoted  section  of  the  statute  is  in 
fopce  now. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  a  new  trial. 

8.  C,  Stevens  and  Harrington^  for  the  appellants. 

W.  M.  Dunn  and  A.  W.  Hendricks^  for  the  appellee. 
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Hay  Term, 

1861. 


SmELBON  V.  The  State,  on  the  relation  of  the  Boabb  of   . 

COMMISBIOKEBS  OP  MaDISOK   CoUNTY.  8kkL80K 

T. 

Thk  Statb* 
A  wu  allowed  and  paid  by  the  board  of  comznissionera  two  and  one  half 

per  cent  on  the  county  orders  redeemed  by  him  as  county  treasurer,  in 

the  belief,  on  the  part  of  the  board,  that  under  R.  S.  1843,  $  90,  p.  195, 

be  was  entitled  to  such  allowance.    Suit  by  the  board  to  recover  back  the 

amonnt  thus  paid. 

Bid,  that  the  treasurer  was  not  entitled  to  the  per  cent  named,  for  redeem- 
ing county  ordeni  with  the  revenue  collected  on  the  tax  duplicate. 

Bdi,  also,  that  money  voluntarily  paid  under  a  mistake  of  law,  withoat  p^ 

fiand  or  mistake  of  fact|  can  not,  in  ordinary  cases  between  individuals^  |i58  5^ 

be  recovered  back.  16    89l 

EcMj  also,  that  where  the  board  have  jurisdiction  to  decide  at  all,  the  deci-  lfi5_8§!l 

fiOD,  whether  right  or  wrong,  can  not  be  nsgarded  as  void ;  but  is  bindings  ^ i^g     ^ 

unless  appealed  firom,  or  avoided  in  some  legitimate  way. 

AU,  also,  that  as  the  acts  of  the  board  were  not  void,  but  within  the  gen- 
eral scope  of  their  authority,  the  money  allowed  and  paid  to  the  treasurer, 
under  a  mere  mistake  of  law,  as  to  the  liability  of  the  county,  can  not  be 
recovered  back. 

• 

APPEAL  from  the  Madison  Circuit  Court.  MoniM, 

WoBDKN,  J. — ^Thi^  was  an  action  by  the  appellee  against    *^     * 
the  appeOants,  npon  the  oflScial  bond  of  Snelaon^  as  treasurer 
of  Madison  county.    Trial  by  the  Court;  finding  and  judg- 
ment for  the  plaintiff.    Proper  steps  were  taken  to  present 
the  questions  involved  to  this  Court. 

The  facts  out  of  which  the  supposed  cause  of  action  arose 
areas  follows: 

Id  1850  Snehon  was  elected  treasurer  of  the  county  of  e 

Madison^  and  gave  the  ofiicial  bond  in  suit,  and  entered  upon 
the  duties  of  his  o£Sce.  At  the  June  session  of  the  board  (^ 
commissioners  of  the  county  for  the  year  1851,  Snelson^  in 
his  annual  report  to  the  board,  claimed  as  fees  allowed  him 
by  law,  for  redeeming  county  orders,  at  the  rate  of  two  and  a 
half  per  cent.,  the  sum  of  $142  and  95  cents.  At  the  June 
aession  of  the  board  for  the  year  1852,  Snehon^  in  his  report, 
made  the  like  claim  for  redeeming  county  orders  during  the 
preceding  year,  for  the  sum  of  $195  and  93  cents.  In  the 
year  1853  the  like  claim  was  made  by  the  ti*easurer  for  tlio 
«iun  of  $355.     These  sums  were  respectively  allowed  to 
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MHy  Tcno,   Sndson  by  the  board  of  commissioners,  and  paid  to  him; 

1B61.     and  this  stiit  was  bronght  to  recover  them  hack,  with  Hie 

f^Kxmn     interest  thereon.    These  sums  were  aUowed  to  tiie  treasurer 

Tm«  fti*  iw.  ^y  *^®  commissioners,  and  paid  to  him,  under  the  belief,  on 
the  part  of  the  board  (we  copy  from  the  bill  of  exceptionsX 
"that  ihey  were  authorized  by  law,  to  wit:  R.  S.  1843,  §  90, 
p«  195)  to  allow  to  said  SneUan^  aa  treasurer  as  aforesaid, 
two  and  one  half  per  cent,  on  the  amount  of  eonnty  ordwB 
ndeemed  by  him  as  sudi  treasofer/'  It  appesn  that  fli6 
funds  provided  for  the  redemption  of  cdmity  orders,  during 
Che  years  named,  were  the  funds  collected  on  the  tax. dupli- 
cate for  the  said  years  respectively.  Upon  the  money  being 
demanded  of  Sndsony  before  the  commexveem^it  of  this  soit^ 
be  rdfosed  to  pay,  ifemarking  that  the  commissionerB  had 
'  allowed  it  to  him,  and  that  It  had  beeit  i«ciived  by  him  in 
good  &ith,  supposing  and  believing  that  the  law  allowed  H 
to  him,  and  that  he  would  not  refund  until  the  law  compelled 
him  to.  There  is  no  pretense  that  more  was  allowed  than 
the  specified  per  centum  on  the  county  orders  actually  re- 
deemed by  the  treasurer.  The  plaintiff  recovered  the  several 
amoitnts  so  allowed,  and  paid  to  Shuis&n^  together  with  the 
liMerest  (herecm* 

'  The  question  arises  whether,  on  liiese  ftcts,  the  aciioQ  ean 
be  maintained. 

The  provisions  of  the  statute  of  1848,  in  respect  to  flie 
legalitTf  of  the  allowance  in  question,  are  perhaps  somewhat 
ambiguous ;  but  it  was  settled  by  this  Court  in  the  ease  of 
yfooUen  v.  T\e  Board  of  Gomminumen  of  Jefef§an 
County^  4  Ind.  831,  ttiat  the  treasurer  was  not  entitled  to  Ae 
specified  per  centum  for  redeeming  county  orders,  where 
HBdeemed  with  the  revenue  collected  on  the  tax  duplicate,  the 
Court  remarking :  "  We  do  not  consider  it  very  clear  upon 
the  language  of  those  sections,  &nd  hence  must  endeavor,  if 
possible,  to  ascertain  the  intention  of  the  Legislature  ftom 
other  legitimate  sources,  to  aid  us  ^n  resolving  the  doubt  left 
by  their  language."  The  case  above  mentioned  settled  the 
proposition  that  the  treasurer  was  not  legally  entitled  to  Ae 
per  centum  thus  paid  him  for  redeeming  county  orders ;  but 
while  it  does  this,  it  also  shows  that  the  statutes  were  of 
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dnbtfU  eobstroctioD  in  the  opiaion  of  this  Court,  and  tendn   May  Term, 
to  flfaow^wbat  o4herwiae  sufficiently  appeavs^  that  the  com-  1_ 

and  the  treasnrer  were  acting  in  good  fiuth^  and     i^NKLf^x 
faonestlj  mistaken  upon  a  doubtful  question  of  lav.  r|.^^  bTAxt 

The  money,  to  recover  back  which  tinis  duit  is  brought,  was 
voinatarily  paid,  upon  a  mistake  of  law,  and  without  fraud  or 
miBtake  of  &ct ;  and  in  ordinary  oases^  in  tran8acti(»)Q  between 
iodiTiduals,  money  thus  paid  can  not  be  recovered  back. 
Many  atithorities  might  be  cited  upon  this  pointy  a  few 
of  which  are  the  following.  Downs  v.  Donnelly^  b  Ind. 
4M;  Supermsars  of  Orumdaga  v.  Briggs^  2  Denio,  36 ;  I%e 
Niew  York  and  Harlem  Railroad  Co.  v.  Marshy  13  N.  T* 
EU  20S ;  Bateman  on  Commercial  Law,  §  15. 

If  this  principle  is  applicable  to  the  ease  at  bar,  it  iA  decis* 
ire  against  tiie  recovery,  and  nothing  further  is  necessary  to 
be  said  or  eonsidered,  in  order  to  a  determinatioB  of  the 
cause.  But  it  is  insisted  that  as  the  idlowance  and  payment 
bf  die  board  of  commissioners  were  not  authorised  by  law, 
their  4U^tB  in  the  premises  were  without  authority  and  beyond 
tiieir  jurisdiction,  and  consequently  not  binding  upon  the 
eoun^.  This  makes  it  necessary  for  m  to  determine  whether 
the  acta  of  the  commissioners  in  the  premises  were  within  the 
seope  of  their  authority,  or  otherwise.  At  the  time  when 
die  first  two  allowances  were  made,  the  Statutes  of  1848  were 
in  Ibn^,  but  the  Revised  Statutes  of  1853  bad  taken  efleol 
when  the  last  allowance  was  made.  Perliapa,  however,  theve 
is  no  material  diiferenoe  in  the  statutes,  in  respect  to  the 
powers  cooterred  upon  the  board  of  commissioners. 

The  board  of  commissioners  of  a  county  is  a  body  politie 
and  corporate,  and  as  such  may  sue  and  be  sued,  and  transaet 
all  business  on  behalf  of  their  respective  counties  that  may  be 
assigned  to  them  from  time  to  time  by  law.  B.  S.  1843,  §  8, 
p.  181 ;  1  B.  S.  1853,  §§  5-18,  p.  335.  The  only  mode  by 
which  a  county  can  act,  (generally  at  least,  if  not  in  all  cases,) 
ia  dirough  the  board  of  commissioners.  Indeed,  in  legal  con« 
feemplation,  the  board  <^  commissioners  is  the  county.  I^ 
Amte  V.  Clctrl^  4  Ind.  315.  Among  the  powers  especially 
SMmferred  upon  the  board,  are  the  following : 

^lo  allew  allaocounts  chargeable  against  such  county,  not 
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Mhv  I'enn,  otherwise  provided  for,  and  to  direct  the  raising  of  stick 

l^plj      as  may  be  necessary  to  defray  all  coanty  expenses.    To  audit 

Snklson     the  acconnts  of  all  oflScers  having  the  care,  management, 

Th*  S^iATE  ^^'l®^*^^'^  ^^  disbursement  of  any  money  belonging  to  the 
county,  or  appropriated  for  its  benefit."  B.  S.  1843,  §  14, 
p.  188 ;  1  R.  S.  1862,  §  13,  p.  227.  The  boards  of  commifl. 
sioners  may  make  allowances  in  their  discretion.  1  R.  S. 
1852,  §  7,  p.  101. 

Under  these  statutory  provisions,  it  is  clear  enough  that  the 
allowances  made  to  Snelson  by  the  board  were  within  the 
general  scope  of  the  authority  conferred  upon  them.  The 
board  were,  in  terms,  authorized  to  allow  all  accounts  chaige- 
able  against  the  county.  But  it  is  argued  that  as  the  claim 
was  not  chargeable  against  the  county,  the  allowance  was  not 
within  the  authority  conferred.  But  whose  province  and 
duty  was  it  to  judge  whether  the  accounts  were  chargeable 
against  the  county?  Clearly  that  of  the  board.  If  they 
decided  that  question  wrongly,  they  committed  an  error  of 
judgment,  but  did  not  usurp  an  unconferred  jurisdiction.  If 
the  account  was  properly  chargeable  against  the  county,  it 
is  clear  that  the  action  of  the  board  would  be  conclusive, 
unless  appealed  from.  Now  the  argument,  that  if  the  account 
were  not  chargeable  against  the  county,  the  action  of  the 
board  is  a  nullity  for  want  of  jurisdiction,  proves  too  much. 
It  proves  that  when  the  board  decides  correctly  upon  tlie 
liability  of  the  county,  the  decision  is  conclusive ;  but  when 
it  errs  in  diat  respect,  its  decision  is  a  nullity,  and  not  merely 
erroneous :  that  the  board  have  jurisdiction  to  decide  right, 
but  no  jurisdiction  to  decide  wrong.  We  suppose  that  where 
the  board  have  jurisdiction  to  decide  at  all,  the  decision, 
whether  right  or  wrong,  can  not  be  regarded  as  void,  but  is 
binding,  unless  appealed  from  or  avoided  in  some  legitimate 
mode.  The  principle  contended  for  would  nullify  many  of 
the  decisions  of  perhaps  every  Court  in  the  State.  Courts 
are  established  for  the  purpose  of  administering  justice,  and 
it  is  their  duty,  so  far  as  they  can  discover  the  truth,  to  decide 
right.  But  tlie  power  to  decide  at  all,  necessarily  carries  with 
it  the  power  to  decide  wrong  as  well  as  right  In  the  present 
imperfect  state  of  human  knowledge,  a  power  to  hear  and 
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dateraiiDe,  necessarily  carries  with  it  a  power  which  makes  May  Term, 
the  determination  obligatory,  without  any  reference  to  the      lo61- 
question  whether  it  was  right  or  wrong.    If  this  were  not  so,     Snslson 
the  judgment  or  determination  of  any  Court  would  be  of  no         ^* 
particular  value.    It  might  be  attacked  or  avoided  at  pleasure, 
upon  the  ground  that  the  Court  or  jndge  had  committed 
an  error. 

We  are  of  opinion  that  the  acts  of  the  board  of  commis- 
sionerB  were  not  void,  but  within  the  general  scope  of  their 
authority,  and  that  the  money  having  been  allowed  and  paid 
upon  a  mere  mistake  of  law  as  to  the  liability  of  the  county, 
it  can  not  be  recovered  back.  In  this  conclusion  we  are  sup- 
ported by  a  decision  of  the  Supreme  Court  of  the  State  of 
New  Tork^  directly  in  point.  Supervisors  of  Onondaga  v. 
Briggs^  supra,  » 

That  was  an  action  by  the  supervisors  (whose  powers  were 
very  similar  to  those  conferred  upon  our  board  of  commis- 
sioners) against  Briggs^  to  recover  back  certain  moneys  which 
had  been  audited  and  allowed  to  him  by  the  board  of  super- 
visors, upon  the  ground  that  the  claims  thus  allowed  and 
paid  were  not  due  to  him  from  the  county.  Bronson^  J., 
in  delivering  the  opinion  of  the  Court,  proceeds  as  follows : 
"  The  defendant  presented  his  accounts  from  time  to  time  to 
the  board  of  supervisors,  which  board  has  power  '  to  examine, 
settle  and  allow'  all  accounts  chargeable  against  the  county, 
and  to  raise  money  to  defray  the  same ;  and  the  board  from 
time  to  time  examined,  settled,  allowed  and  paid  the  accounts. 
These  acts  conclude  the  plaintiff  from  maintaining  this 
action  upon  two  grounds :  first,  as  adjudications  of  the  matter 
made  by  a  tribunal  duly  constituted  for  that  purpose,  and 
having  ample  authority  to  decide ;  and  second,  as  voluntary 
payments,  without  fraud,  and  with  full  knowledge  of  the 
facts.  Either  ground  is  a  complete  answer  to  an  action  to 
recover  back  the  money.  It  is  a  monstrous  proposition  to 
say,  that  all  the  accounts  which  have  been  audited  and  settled 
by  boards  of  supervisors  of  this  State  can  be  re-opened  and 
litigated  at  the  pleasure  of  either  party ;  and  if  one  party 
can  do  it,  the  other  can  do  it  also.  If  the  determination  does 
Qot  bind  the  party  that  makes  it,  clearly  the  other  party  can 
Vol.  XVI.— 3. 
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May  Tenn,   not  be  bonnd.     But  upon  the  plainest  principles  it  is  con- 
1"^^^'      elusive  up<Mi  both.    And  then,  in  addition,  there  was  a  volun- 
Ghableston,  tary  payment  of  the  money.    There  will  never  be  an  end  of 
legal  strife  if  an  action  will  now  lie  to  recover  it  back.'' 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 
John  Davis^  for  the  appellant 
J.  S.  BuoJde$^  for  the  appellee. 


&c.  Turn 
FIKB  Co. 

V. 
WiLLKY. 


<^»»  > 


The  Chableston  and  Jeffbbsonvillk  Turnpike  Company 

V.  "WiLLBY  and  Others. 


Monday^ 
May  27. 


Suit  upon  a  promissoiy  note  given  by  the  Himpike  Company  for  the  pur- 
chase of  the  Central  Plank-road.  Answer :  1.  That  the  porchase  of  the 
[dank-road  was  not  necessary.  2.  That  the  plaintiff  had  not  conveyed 
the  road  by  such  a  deed  as  by  the  contract  of  sale  they  were  to  have 
made. 

Eeld^  that  as  the  turnpike  company  was  incorporated  by  a  private  act,  the 
Court  could  not  judge  of  the  quantum  of  power  conferred,  unless  the  act 
was  pleaded  and  proved ;  and  as  this  was  not  done,  the  first  paragraph 
of  the  answer  did  not  properly  raise  the  question  of  the  power  of  the 
company  to  make  the  purchase. 

Bdd^  also,  that  the  power  to  purchase  the  plank-road  might  have  been 
appropriately  inserted  in  the  charter  of  the  turnpike  company,  or  even 

,    been  an  incident  of  her  general  powers. 

nddy  also,  that  the  second  paragraph  of  the  answer  was  bad,  for  not  setting 
out  a  copy  of  the  deed,  or  showing,  by  an  averment  of  its  contents,  how 
it  differed  from  that  agreed  to  be  made. 

APPEAL  from  the  Clark  Circuit  Court 

Perkins,  J. — Suit  upon  a  note,  of  which  a  copy  follows : 

"$1,166.66}. 

"  Twelve  months  afler  date,  the  Charleston  and  JeffFerson- 
ville  Turnpike  Company  promise  to  pay  John  P,  Willey^ 
Shiveral  Willey^  and  Dennis  Willey^  jointly,  the  sum  of 
$l,166.66f ,  payable  twelve  months  after  date,  without  relief 


WiLLEY. 
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from  valuation  or  appraieement  laws,  said  sum  being  the  May  Torm, ' 
third  and  last  installment  in  the  purchase  of  tlie  Central      ^^^^^^' 
Plank-road  and  its  appurtenances  of  said  Messrs.  Willey  by  Ghableston 

said  Turnpike  Company.  ^mJ^CkT' 

**  D.  H.  McDaniels^  v. 

''May  23, 1869.  .         PresH  ofC.(&J.  Turnpike  Co.'' 

Answer:  1.  General  denial.  2.  That  it  was  not  necessary 
for  the  Charleston  and  Jeff^ersonvUle  Turnpike  Cmnpany  to 
purchase  the  plank-road.  3.  That  the  plaintiJBb  had  not  exe- 
cuted, for  the  conveyance  of  the  road,  ev^h  a  deed  as  they 
agreed  to  execute  for  that  pnrpose. 

Demurrer  sustained  to  second  and  third  paragraphs.  Trial, 
and  judgment  for  plaintifb. 

The  demurrer  was  rightly  sustained  to  the  second  para- 
graph of  the  answer.  That  was  designed  to  raise  a  question 
of  power  in  the  corporation.  The  turnpike  company  was 
created  and  vested  with  powers  by  a  private  act.  The  Court 
conld  only  know  the  quantum  of  power  conferred  through 
an  examination  of  the  act ;  but  the  Court  could  only  examine 
it  when  pleaded  and  proved,  or  admitted.  Tlie  defendant 
did  not  plead  it  in  this  case ;  and  as  she  was  seeking  to  avoid 
her  own  obligation,  on  account  of  defect  of  power,  she  should 
have  made  that  defect  manifest. 

It  is  easy  to  see  that  a  power  to  purchase  the  plank-road, 
in  this  case,  might  have  been  appropriately  inserted  in  the 
charter  of  the  turnpike  company ;  or  even  been  an  incident 
to  her  general  power.  If  there  was  an  existing  plank-road 
from  Charleston  to  Jeffersonville^  which  had  so  gone  to 
decay  as  to  be  useless  for  travel,  but  the  company  owning 
it  had  the  right  of  way,  the  graded  track,  bridges,  toll- 
houses, &c.,  and  the  turnpike  company  had  a  charter  for  a 
gravel  turnpike  between  the  same  points,  and  could  purchase 
the  right  of  way,  grade,  bridges,  &c.,  of  the  plank-road 
company,  instead  of  obtaining,  constructiug,  and  building 
ah  origine^  if  we  may  use  the  expression,  certainly  a  note 
for  the  consideration  of  such  purchase  would  be  good. 

The  third  paragraph  is  bad,  because  it  admits  the  execution 
of  a  deed  pursuant  to  the  contract,  and  undertakes  to  deny^ 
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May  Term,  that  the  deed  conformed  to  the  contract;  and  yet  it  neither 
^Q^l-     states  the  contents  of  the  deed  executed,  nor  gives  a  copy 
SuTHSBLAio)  of  it.    That  paragraph  is  a  negative  pregnant,  asserting,  not 
jij^^jjjjj      facts,  but  a  proposition  of  law  without  the  facts  upon  which 
it  rests.    A  pleading  is  not  necessarily  demurrable  because  it 
contains  a  negative  pregnant,  but  that  now  under  considera- 
tion is  so.    2  Bouv.  Die,  p.  187,  tit.  Neg.  Preg. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  6 
per  cent,  damages  and  costs. 
R.  Cravford^  for  the  appellant. 
J.  S.  Harvey  and  J,  W.  Ray^  for  the  appellees. 

(1.)  By  counsel  for  appellant :  The  directors  of  the  turnpike  company 
had  no  power  to  do  any  other  acts  than  their  charter  authorized,  and  their 
powers  are  to  be  fairly  yet  strictly  construed.  Bank  of  AugtiMa  v.  Earl, 
13  Pet  520 ;  Perrine  v.  Chea.  and  Del.  Canal  Co.,  9  How.  172 ;  Pearce  v. 
Mad.  and  Ind.  Railroad  Co.,  21  How.  442 ;  East  Anglian  Railroad  Co.  v. 
Eastern  County  Railroad  Co.,  7  E.  L.  &  E.  R  505 ;  McGregor  v.  Dela.  and 
Dover  Railroad  Co.,  16  id.  180 ;  Mayor  of  Nortoich  v.  Norfolk  Railroad 
Co.,  30  E.  L.  &  E.  R  120 ;  Halstead  v.  New  York,  5  Barb.  218 ;  same 
case  affirmed,  3  Com.  430;  AhboU  v.  BalL  and  Rapp.  St.  Packet  Co.,  1  Md. 
Chan.  542 ;  AlbeH  v.  8av.  Bank,  2  Md.  R.  159 ;  Snyder  r.  Prest.,  4«. 
fiockpoii,  6  Ind.  237. 

The  plaintiffs  had  more  than  a  year  in  which  to  perform  their  agreement 
to  convey,  and  can  not  maintain  this  action  without  showing  an  actual  or 
offered  conveyance.  Leonard  v.  Bates,  1  Blackf.  172 ;  Warner  v.  Eatfidd, 
4  id.  392;  Shirley  y.  Shirley,  7  ui.  452 ;  MixY.  EUsworih,  5  Ind.  517. 


■  ^  f  ■ 


Sutherland  v,  Flynn  and  Another. 

Monday,  APPEAL  from  the  Cass  Common  Pleas. 

^^    '  Per  Curiam. — Sutherland  sued  before  a  jiiBtice  for  $40 ; 

trial  npon  the  statutory  issue  of  denial,  and  judgment  for 

defendants  for  fifty  cents.     Appeal  by  plaintiff.    Verdict  and 

judgment  for  $4.40,  for  plaintiff;   and  judgment  for  the 

V  defendants  fcur.all  costs. 
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The  only  error  assigned,  and  point  made,  is  in  relation  to  May  Term, 
ttds  judgment  for  costs.    The  correctness  of  the  judgment      1861. 
depends  npon  the  construction  that  should  be  given  to  2  B.  S.,       Boss 
5  70,  p.  464.  ,^^^ 

Where  a  judgment  is  for  one  party,  and  the  other,  upon 
appeal,  changes  it  in  his  favor,  does  the  case  fall  within  the 
section  quoted,  and  is  such  change  equivalent  to  a  reduction 
of  the  judgment  the  requisite  amount? 

This  question  is  already  settled  in  Brenneman  v.  Orover^ 
at  this  term. 

The  judgment  is  reversed,  with  costs.   Cause  remanded,  &c. 

2?.  jD.  Prait^  for  the  appellant. 

«/l  R.  Flynn^  for  the  appellees. 


Rose  v.  Tkeplk.  mo s 

Where  the  maker  of  a  promissory  note  is  inquired  of,  by  a  person  proposing 
to  take  an  assignment  of  the  note,  as  to  the  validity  thereof  and  answers 
that  he  has  no  defense  against  it,  he  is  estopped  from  setting  up  any 
defisDse  against  such  person,  or  his  assignee. 

APPEAL  from  the  La  PorU  Common  Pleas.  ^j^^! 

Datison  J. — John  P.  Teeple  sued  David  Hose  upon  a 
pix)mi88ory  note  for  the  payment  of  $1,100.  The  note  bears 
date  June  29,  1854,  was  payable  to  Norman  Lewis  &  Oo,^ 
at  twelve  months,  and  by  them  indorsed  to  one  Abijah  Wal- 
lace^ who  indorsed  it  to  the  plaintiff|  Defendant  answered 
by  five  paragraphs.  As  the  third  and  the  reply  thereto,  suf- 
ficiently raise  the  only  point  made  in  the  case,  the  other 
paragi'aphs  will  not  be  further  noticed.  The  third  paragraph 
alleges  that  the  note  was  given  to  Norman  Leiols  <&  Co.^  the 
payees,  for  sheep  sold  by  them  to  the  defendant ;  that  they 
represented  to  him  that  they  brought  the  sheep  from  Ver- 
mont, and  that  they  were  sound  and  free  from  disease ;  when, 
in  trutli,  they  were  not  sound,  but  were  infected  with  a  disease 
called  "  foot-rot,"  by  which  they  became  wholly  valueless.   That 
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May  Term,  defendant  at  the  time  was  ignorant  of  the  disease  with  which 
1861.  the  sheep  were  infected ;  that  the  payees  represented  them- 
RosB  selves  as  dealers  in  sheep,  and  well  acqoainted  with  them 
Ts^'  8  ^^^  ^^^^  diseases,  and  that  defendant,  in  making  the  pur- 
chase and  giving  the  note,  relied  on  their  representations. 
It  is  averred  that  the  plaintiff,  when  he  purchased  the  note, 
well  knew  that  defendant  had,  or  claimed  to  have,  a  defense 
to  it. 

Plaintiff  replied :  1.  By  a  general  denial.  2.  That  shortly 
after  the  making  of  the  note,  and  before  it  became  due,  Lewis 
dk  Co.^  the  payees,  proposed  to  sell  the  note  to  Abijah  Wal- 
lace^ for  $954  in  cash :  that  Wallace  was  willing  to  purchase 
it  at  that  price,  provided  the  defendant  had  no  defense  to  it, 
and,  thereupon,  with  a  view  to  purchase  said  note,  he,  Wal- 
laoe^  called  on  the  defendant,  informed  him  of  the  pending 
negotiation,  and  that  he  would  purchase  the  note  if  it  was 
all  right,  and  would  be  paid  without  objection  when  due,  and 
inquired  of  him  whether  there  would  be  any  defense  made 
to  the  note.  To  which  inquiry  the  defendant,  then,  an- 
swered and  informed  Wallace  that  said  note  was  all  right — 
would  be  paid  when  due,  and  that  he  might  safely  purchase 
it  And,  thereupon,  Walla^e^  relying  on  said  representa^ 
tions,  bought  the  note  of  the  payees,  and  in  good  faith  paid 
them  $954  for  the  same,  took  an  assignment  of  the  note,  and 
afterward  sold  and  assigned  it  to  the  plaintiff. 

Defendant  demurred  to  this  paragraph  of  the  reply ;  but 
the  demurrer  was  overruled,  and  he  excepted.  The  issues 
were  then  submitted  to  a  jury,  who  found  for  the  plaintiff^ 
and  the  Court,  having  refused  a  new  trial,  rendered  judgment 
on  the  verdict. 

It  is  conceded  that  the  facts  stated  in  the  reply  would  be, 
in  a  suit  upon  the  note  by  Wallace  against  the  maker,  suf- 
ficient to  estop  the  maker  from  setting  up  the  matter  alleged 
in  the  third  defense,  but  contended  ^^that  such  estoppel  is 
available  only  in  favor  of  him  to  whom  tlie  admissions  con- 
stituting the  estoppel  were  made ;  because  he  has  acted  upon 
it,  and  placed  himself  in  a  position  which  he  otherwise  would 
not  have  assumed."  This  exposition  seems  to  be  incorrect. 
The  note  while  in  tlie  hands  of  WaUace  was  still  assignable. 
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He  had  a  right  to  use  it  in  the  payment  of  his  debts,  or  to  May  Term, 
rake  money  by  selling  or  pledging  it;  and  in  making  such      lool« 
use,  or  sale  of  the  note^  he  is  entitled  to  the  fiiU  benefit    Mookhan 
derired  from  the  estoppel.    But  this  can  not  be,  unless  such .        ^' 
estoppel  is  held  to  operate  in  favor  of  his  assignee  or  vendee, 
beeanse,  if  it  does  not  so  operate,  ihe  value  of  the  note  while 
in  his  hands  would  be  materially  decreased.    We  are  of 
opinion  that  the  position  of  the  plaintiff  may  be  assimulated 
to  that  of  a  purchaser  of  land  with  notice  of  an  equitable 
claim,  from  one  who  was  a  honafide  purchaser,  for  a  valuable 
consideration,  without  notice.    In  such  case,  the  purchaser 
with  notice  is  protected,  "for  otherwise,  such  honafide  pur- 
chaser would  not  enjoy  the  full  benefit  of  his  own  unexcep- 
tionable title.    Indeed,  he  would  be  deprived  of  the  market- 
able value  of  such  title.^    1  Story's  Eq.  Jur.,  §  §  409,  410. 
Upcm  the  principle  thus  enunciated,  it  seems  to  us  that  the 
estoppel,  in  this  instance,  is  as  effective  in  favor  of  the  plain- 
tiff as  if  the  suit  had  been  instituted  in  the  name  of  his 
assignor. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

James  Bradley^  and  2>.  J.  Waodwa/rd^  for  the  appellant. 

«/".  B,  Niles^  for  the  appellee. 


*  m' 


MooBMAN  and  Others  v.  Babton. 

APPEAL  from  the  Wayne  Common  Pleas.  Monday, 

Per  Curiam. — Suit  on  note.  Answer:  1.  Denial.  3.  Pay-  ^ 
ment.  3.  That  usurious  interest  was  contracted  for.  4.  That 
QSQrious  interest  had  been  paid.  Reply  to  the  second,  and 
demurrer  sustained  to  the  third  and  fourth  paragraphs  of 
the  answer.  Both  the  third  and  fourth  paragraphs  thus 
pleaded  profess  to  answer  as  to  the  whole,  when  in  fact, 
they  neither  of  them  show  a  bar,  if  true,  but  as  to  a  part  of 
the  cause  of  action. 


40 


CASES  IN  THE  SUPREME  COURT 


May  Term,       The  demurrers  were  therefore  correctly  sustained.     13  Ind, 
1861.      448;   6  Blackf.  378;   5  id.  424;   14  Ind.  32;   11  id.  268; 
Thk  State   id.  627. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 


V. 

Dawbon. 


costs. 


Wm.  A.  JSiokle  and  Oh(M.  H.  Burehenal^  for  the  appellants. 
James  Perry ^  for  the  appellee. 


•  ^»»  > 


16      40 
151    153 


Monday, 
May  27. 


The  State,  on  the  relation  of  Weie,  Prosecuting  Attorney, 

&c.  V.  Dawson  and  Others. 

The  mere  enactment  of  a  charter  for  a  ooiporation,  does  not  create  the 
corporation,  without  an  act  of  acceptance  on  the  part  of  the  persons 
named  in  the  act  as  corporators. 

The  grant  of  a  charter  to  those  who  have  not  applied  for  it,  is  a  mere  offer 

.  on  the  part  of  the  State,  and  may  be  withdrawn  at  any  time  before  it  is 
accepted  by  the  corporators. 

If  the  charter  of  the  Fort  Wayne  and  Southern  Bailroad  Company,  approved 
January  15, 1849,  was  not  accepted  by  the  persons  named  as  corporators 
prior  to  the  taking  effect  of  the  new  Constitution,  it  could  not  afterward 
be  accepted  nor  any  corporation  organized  under  it ;  as  §  13,  art.  11  of  the 
Constitution  prohibits  the  creation  of  any  corporation  through,  or  by 
virtue  oC  any  special  act  or  charter. 

APPEAL  from  the  Clark  Circuit  Court. 

Pebkins,  J. — Information  against  the  defendants,  charging 
that  they  are  pretending  to  be  a  corporation,  and.  to  act  as 
such,  when  they  are  not  a  corporation.  It  charges  that  in 
January^  1849,  the  Legislature  of  the  State  of  Indiana  en- 
acted a  special  charter  of  incorporation,  (which  is  set  out 
at  length,)  for  a  railroad  from  jFort  Wayne^  Indiana^  to 
Jefferaonville^  to  be  called  the  Fort  Wayne  and  Souihei^n 
Railroad;  that  the  persons  named  in  the  charter  as  directors 
did  not  accept  said  charter  till  June  2, 1852,  when  they  did 
meet  and  accept  the  same,  and  organize  under  it.  It  is 
alleged  that  the  defendants  are  assuming  to  act  under  said 
charter,  never  having  organized  under  any  other.    The  Court 
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below  sustained  a  demurrer  to  the  information;  thus  holding  May  Tem, 
the  defendants  to  be  a  legal  corporation.  1861. 

The  present  Oonstitation  of  Indiana  took  effect  on  Novem-  Thx  Statb 
her  1,  1851.    It  contains  these  provisions:  ^  ^' 

'*  AH  laws  now  in  force  and  not  inconsistent  with  this  Con- 
stitution, shall  remain  in  force,  nntil  they  shall  expire  or  be 
repealed  "     Bched.  (1  sub.  sec.)  of  Const. 

^'  Corporations,  other  than  banking,  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws."  Art  11, 
§13. 

''All  acts  of  incorporation  for  municipal  purposes  shall 
continue  in  force  under  this  Constitution,  until  such  time  as 
the  General  Assembly  shall,  in  its  discretion,  modify  or  repeal 
the  same.^    Sched.  supra,  sub.  sec.  4. 

The  charter  for  the  J^brt  Wayne  and  Southern  Railroad 
was  not  a  charter  for  municipal  purposes,  and,  hence,  was 
not  specially  continued  in  existence.    Art.  11,  §  13,  above 
quoted,  prohibits  the  creation  of  a  corporation  by  special  act 
or  charter,  that  is,  as  we  construe  the  prohibition,  through, 
or  by  virtue  of,  such  special  act  or  charter,  after  Nbvemher  1, 
1851.    The  policy  that  induced  the  prohibition,  as  well  as  its 
literal  import,  demands  this  construction. '   It  is  necessary 
'  for  us  to  ascertain,  then,  yhen  the  defendants,  if  ever,  were 
created  a  corporation.    The  simple  enactment  of  the  charter  ■ 
for  the  corporation,  by  the  Legislature,  did  not  create  the  cor-  / 
poration.     It  required  one  act  on  the  part  of  the  persons  . 
named  in  the  charter  to  do  that,  viz:   acceptance  of  the 
charter  enacted. 

Says  Grant,  in  his  work  on  corporations,  vide  p.  18 :  "  Nor 
can  a  charter  be  forced  on  any  body  of  persons  who  do  not 
choose  to  accept  it."  And  again,  at  page  18,  he  says,  '^  The 
fundamental  rule  is  this :  no  charter  of  incorporation  is  of  any 
effect  until  it  is  accepted  by  a  majority  of  the  grantees,  or 
persons  who  are  to  be  the  corporatora  under  it  Baggie 
case,  2  Brownl.  &  G.  100;  S.  C.  1  Roll.  Rep.  224;  Dr. 
ABhexDs  case,  4  Burr.  2200 ;  Rutter  v.  Chapman,  8  M.  &  W. 
25;  per  Wilmot,  J.,  Rex  v.  Vice- Chancellor  of  Cambridge, 
3  Burr,  1661.  This  is  analogous  to  the  general  rule  that  a 
man  can  not  be  obliged  to  accept  the  grant  or  devise  of  an 
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May  Tern,  oBtate.    Tovmsan  v.  Jlokdl,  8  B.  &  Aid.  31."   See,  ako,  Aug. 

^^861.     &  Am.  §  83,  where  it  is  said,  if  a  charter  is  granted  to  those 

The  State  who  did  not  apply  for  it,  the  grant  is  said  to  be  in  fieri  till 

Dawbob     ^ceptance.    We  need  not  inquire  whether  this  rule  extends 

to  municipal  coiporatioiui  in  this  country.    As  to  what  may 

constitute  an  acceptance  we  are  not  here  called  on  to  decide, 

as  the  information  expressly  shows  that  there  was  none  in 

this  case  till  June^  1852,  which  fact  is  admitted  by  the 

demurrer. 

The  grant  of  the  charter  in  question,  then,  to  those  who  ^ 
had  not  applied  for  it,  was  but  an  offer,  on  the  part  of  the 
State;  a  consent  that  the  persons  named  in  the  charter  might 
become  a  corporation,  might  be  created  such  an  artificial 
being,  by  accepting  the  charter  offered.  But  an  offer,  till 
accepted,  may  be  withdrawn.  In  this  case,  the  offer  made 
by  the  State,  in  1849,  was  withdrawn  by  the  State,  November 
1, 1851,  by  then  declaring  that  no  corporation,  after  that  date, 
should  be  created  except  pursuant  to  regulations  which  she, 
in  future,  through  her  Legislature  would  prescribe. 

This  pretended  corporation,  then,  was  not  created  before 
Novemher  1, 1851 ;  and  it  could  be  created  afterward  only 
by  the  concurrent  consent  of  the  State  and  the  corporators. 
But,  at  that  date,  the  Oonstitution  prohibited  both  the  State  ^ 
and  corporators  from  giving  consent  to  such  a  corporation,  to 
wit:  one  coming  into  existence  through  a  special  charter;  and 
hence  necessarily  prohibited  the  creation  thereof.  This  de-  ^ 
dsion  accords  with  that  of  the  Supreme  Oourt  of  the  United 
States  in  AspinwaU  v.  Daviess  County^  22  How.,  p.  364; 
where  it  was  held  that  the  new  Oonstitution  prohibited  a 
subscription  of  stock  to  the  Ohio  and  Mississippi  Railroad 
Company  if  authorized  by  the  charter  of  the  corporation,  granted 
under  the  former  Constitution,  and  actually  voted  by  the  peo- 
ple of  the  county,  under  that  Constitution. 

Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was 
accepted  under  the  old  Constitution,  must  be  determined  on  a 
trial  of  the  cause  below. 

Had  the  provision  in  our  Constitution,  like  that  on  this  sub- 
ject in  the  Constitution  of  Ohio^  ordained  that  the  Legisla- 
ture should  ^^  pass  no  special  act  conferring  corporate  powers,** 
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the  restraint  wonld  clearly  have  been  imposed  alone  upon   May  Terai, 
(atare  legislative  action ;  but,  in  our  Constitution,  the  restraint      1861- 
is  plainly  imposed  upon  the  creation,  the  organization,  of  the  Indiakafoub 
corporation  itself.    See  The  StaU  v.  Roosa,  11  O.  St.  R.  16.  Ac-Raoboad 

Per  Ouriam. — The  judgment  is  reversed,  with  costs.         v.* 
Oaose  remaiided  for  further  proceedings  in  accordance  with      Moobb. 
this  opinion. 

C.  B.  Smithy  J.  W.  Gordon  and  Wait  J.  Smith,  for  the 
appellant. 

jB.  Crawford^  for  the  appellees. 

(L)  Mr.  Craw/of'd,  for  appellees,  cited  the  following  authorities :  Repeals 
by  implication  are  not  fitvored.  Trustees  v.  Birkenhead  Dock  Co,,  23  E.  L. 
&  E.  R.  392 ;  Kane  y.  The  People,  8  Wend.  204 ;  MarH  T.  Lawrence,  1 
Blateh.  608 ;  Diigan  y.  QiUings,  3  Gill.  138 ;  Qearge  v.  Skealea,  19  Ala.  738 ; 
SaudAaugh  T.  Shdley,  6  Ohio  St  R  307 ;  LichUnMn  T.  Stals,  5  Ind.  162. 

The  question  docs  not  depend  on  principle.  It  has  been  decided  in  this 
State,  and  similar  questions  in  other  States.  Stale  y.  Barbee,  3  Ind.  258 ; 
Band  y.  Taylor,  4  id,  410 ;  State  y.  Dudley,  1  Ohio  St  R  437 ;  Cass  y. 
DUlon,  2  id.  608;  Citizens'  Bank  y.  Wright,  6  id.  318;  StaU  y.  Trustees, 
8  U.  394;  3  Gray,  601 ;  BroadhefU  y.  State,  7  Md.  416. 
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Ths  Ikdianapolib  akd  Cikoiknati  Bailboab  CoMPAIirT  V. 

Moose. 

Satt  for  the  yalue  of  animals  killed  by  the  cars  of  the  railroad  company. 
The  eyidence  showed  that  the  animals  were  killed  between  two  named 
geographica]  points,  and  upon  some  railroad,  by  the  rolling  stock  thereof, 
but  did  not  show,  in  terms,  that  they  were  killed  in  Shdby  county,  nor 

.  by  the  railroad  company  defendant 

Hdd,  that  as  the  Court  below  knew  judicially  the  boundaries  of  the  county, 
it  will  be  presumed  that  the  first  point  was  correctly  determined. 

Bdd,  also,  that  as  the  evidence  tends  to  support  the  finding  in  relation  to 
the  killing  by  the  cars  of  defendant,  the  judgment  will  not  be  reyersed. 

APPEAL  from  the  Shelby  Common  Pleas.  Monday, 

WoBDEN,   J. — Suit  by  Moore  against  the  company  to  ^^^    ' 
recover  damages  for  killing  animals  on  the  road,  the  same 
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May  Term,  not  being  fenced.    Demurrer  to  the  complaint  overruled, 
1861.     and  exception  taken.    Issue,  trial,  finding  and  judgment  for 

Indianapolis  the  plaintiff;  a  new  trial  being  denied. 

&c.  Railroad  ^he  objection  to  the  complaint  is  that "  it  does  not  aver 
Y,'  that  the  defendant  had  a  railroad  running  through  Shdby 
MooRK.  county,  nor  that  the  stock  was  killed  by  being  run  upon,  or 
over,  by  any  locomotive,  car,  or  train  of  cars.'*  The  com- 
plaint charges  that  ^^  the  defendants,  while  running  their  loco- 
motive and  cars  on,  over,  and  along  their  said  railroad,  on, 
&c.,  in  the  county  and  State  aforesaid,  the  said  road  not  being 
then  and  there  fenced,  ran  upon  and  over,  and  thereby  killed 
and  destroyed  "  certain  animals  belonging  to  the  plaintiff,  to 
wit,"  &c.  "We  think  the  objections  to  the  complaint  were  not 
well  taken.  The  implication  is  clear  that  the  defendant  had 
a  railroad  running  through,  or  at  least  in,  the  county,  and  that 
the  animals  mentioned  were  killed  and  destroyed  by  being 
run  upon  and  over  by  the  "locomotive  and  train  of  cars" 
mentioned. 

Two  objections  are  made  to  the  suflSciency  of  the  evidence. 
The  first  is  that  it  does  not  appear  that  the  animals  were 
killed  in  the  county  of  Shelby^  where  the  suit  was  commenced. 
The  testimony  shows  the  animals  to  have  been  killed  between 
Shelbyville  and  London^  one  and  a  quarter  miles  from 
London  ;  or  rather,  in  the  language  of  the  witness,  as  shown 
by  the  bill  of  exceptions,  testifying  at  Shelbyville:  "it  was 
one  and  a  quarter  miles  this  side  of  LondonP  The  Court 
trying  the  cause  knew  judicially  the  boundaries  of  the  county, 
and  no  doubt  determined  correctly  that  the  point  designated 
was  within  the  county  of  Shelby, 

The  other  objection  is  that  the  evidence  does  not  show  that 
the  injuiy  was  done  by  the  cars  of  the  defendant;  that  the 
evidence  would  apply  with  equal  force  to  every  other  railroad 
in  the  country.  The  evidence  shows  clearly  enough  that 
the  animals  were  killed  upon  some  railroad,  by  the  cars  or 
rolling  machinery,  but  the  witnesses  do  not  name  the  par- 
ticular road,  or  say  it  was  the  road  of  the  defendant  We 
can  not  reverse  the  judgment  on  this  alleged  defect  in  the 
evidence,  as  it  tends,  to  say  the  least  of  it,  to  support  the 
finding. 
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Per  Curiam. — ^The  judgment  is  aiBrmed,  with  costg,  and  5  May  Tenn, 

per  cent  damages.  I06I. 

t/I  S.  Scohey^  for  the  appellant.  Smabt 

J.  B.  McFadden^  for  the  appellee.  McKat 


<  •< » »i 


Smabt  v.  MoEay  and  Another. 

An  action  of  foreclosure  will  lie  npon  a  mortgage  for  inteiest  due  upon  the 
notes  secured  thereby,  though  no  part  of  the  principal  is  due. 

APPEAL  from  the  Jefferson  Common  Pleas.  Mondw^^ 

Per  Curiam. — Suit  to  foreclose  a  mortgage,  on  defatdt  of 
payment  of  interest.  Demurrer  to  the  complaint  overruled. 
Judgment  of  foreclosure.  One  year's  interest,  but  no  prin- 
cipal was  due.  The  mortgage  states  that  it  is  given  ^'  to  secure 
the  payment,  when  they  severally  become  due,  of  seven  pro- 
mifisory  notes  executed  by  said  Alfred  Sma/rt^  and  payable  to 
the  order  of  said  Matilda  Smarts  each  for  the  sum  of  $100, 
and  interest  payable  annually,  and  bearing  even  date  here- 
with ;  the  first  payable  in  two  years,''  &c. 

The  code  provides,  2  R.  S.,  §  637,  p.  176,  that  "whenever 
a  complaint  is  filed  for  the  foreclosure  of  a  mortgage,  upon 
which  there  shall  be  due  any  interest,  or  installment  of  the 
principal,"  &c.  This  recognizes  the  right  to  foreclose  for 
interest,  and  we  think,  on  failure  to  pay  interest  due,  as  in 
this  mortgage,  a  default  has  occurred.  See  Hunt  v.  Harding^ 
11  Ind.  245. 

The  judgment  is  afiSrmed,  with  1  per  cent,  damages  and 
costs. 

Jno.  A.  Ilendriclcs  and  J.  E.  Cravens^  for  the  appellant. 

J.  P!  Allison  and  II .  Wl  Harrington^  for  the  appellees. 
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Thv  Stats 

V. 

Bailit. 


I 


The  State,  on  the  relation  of  Bbown,  Prosecuting  Attorney, 

ifec.  V.  Bailey  and  Others. 

Whenever  the  acts,  or  anj  portion  of  them,  of  a  session  of  flie  Legidfttme 
are  distributed  in  a  bound  volume,  in  a  manner  and  shape  not  substan- 
tially contrary  to  the  statute  on  that  subject^  by  the  Secretaiy  of  State, 
through  his  agents  appointed  for  that  purpose,  in  all  the  counties  of  the 
State,  they  are  distributed,  or  published,  by  authority. 

The  fact  that  directory  provisions,  as  to  the  form  of  binding,  character  or 
color  of  materials,  division  into  volumes,  &c.,  may  not  be  strictly  followed 
by  the  Secretaiy  of  State,  does  not  render  the  distribution  of  such  as  an 
prepared  and  distributed  by  him,  any  the  less  a  publication  by  authority. 

The  question  when  a  statute  went  into  force,  or  whether  it  is  at  any  given 
time  a  law  or  not,  is  a  question  for  the  judicial  knowledge  of  the  Courts. 

The  State  Constitution  recognizes  a  *' joint  resolution"  as  a  means  of  ex- 
pressing the  legislative  will,  and  by  which  some  acts  may  be  authorita- 
tively performed  by  the  Legislature. 

As  the  Legislature  is,  by  the  Constitution,  made  the  judge  of  the  proper 
discharge  by  the  Secretary  of  State  of  his  official  duties,  when  determin- 
ing whether  he  shall  be  removed  for  a  negligent  discharge  of  those  duties^ 
so,  by  implication,  that  body  has  the  power  to  direct  him  as  to  a  proper 
discharge  of  those  duties ;  and  this  may  be  done  by  joint  resolution. 

As  the  Secretary  of  State  was  directed  by  a  joint  resolution  of  the  Legis- 
lature, of  June  9,  1852,  (Acts  1852,  p.  178,)  to  publish  the  General  Bail- 
road  Law,  with  four  other  laws,  as  soon  as  convenient,  it  will  be  pre- 
sumed that  he  acted  in  accordance  with  this  instruction ;  and  as,  by 
reasonable  diligence,  the  Secretary  could  have  caused  their  legal  distri- 
bution before  February  25,  1853,  it  will  be  presumed  the  acts  mentioned 
were  in  force  before  that  time. 

Present  insolvency,  alone,  is  not  sufficient  to  support  an  information  in  the 
nature  of  a  quo  warranto  against  a  corporation. 

It  is  not  necessary  that  relief  should  be  prayed  at  the  close  of  each  para- 
graph of  an  information,  but  the  prayer  at  the  close  of  the  information 
will  be  taken  distributively  and  applied  severally  to  the  paragraphs. 

I'he  directors  of  the  corporation,  alone,  are  authorized  to  receive  real  estate, 
and  hence  it  would  seem  that  real  estate  subscriptions  can  not  be  taken 
upon  the  preliminary  articles  of  association  ;  but,  perhaps,  the  board  after 
it  is  constituted,  may  receive  real  estate  in  payment  of  such  prelimi- 
nary subscriptions. 

Corporations  can  only  consolidate  with  the  consent  of  the  Legislature,  and 
when  a  consolidation  is  thus  efiuctcd  it  amounts  to  a  surrender  of  the 
old  charters,  and  the  formation  of  a  new  corporation  out  of  such  portions 
of  the  old  as  enter  into  the  new. 

Those  stockholders  in  the  old  who  do  not  enter  the  new,  are  entiUed  to 
withdraw  their  shares,  and  may  enjoin  till  they  are  secured. 


OF  THE  STATE  OF  INDIANA.  47 

APPEAL  from  the  Randolph  Circuit  Court.  M»y  Tem, 

Perkins,  J. — ^Information  in  the  Randolph  Circuit  Court,      1861. 
in  the  nature  of  a  q'oo  warranto^  filed  by  the  prosecuting  The  State 
attorney,  in  the  name  of  the  State,  against  certain  persons     jj^^ 
who,  it  is  alleged,  are  claiming  to  be  a  railroad  corporation, 
and  assuming  to  act  as  such,  without  being  organized  accord-  ^?^Sl' 
ing  to  law. 

The  information  is  composed  of  four  paragraphs : 

The  first  charge^  that  the  defendants  pretended  to  organise 
as  a  corporation,  on  February  25, 1853,  and  are  assuming  to 
act  under  the  organization  then  made;  while,  at  that  time, 
there  was  no  law  in  force,  nor  was  there  till  May  6,  then  next 
following,  permitting  such  organization  as  that  made.  The 
second  and  third  paragraphs  chaige  the  filing  in  the  ofilce 
of  the  Secretary  of  State,  of  folse  and  fraudulent  articles  of 
association,  whereby  the  corporation  was  claimed  to  be  oi^an- 
ized.  The  fourth  charges  present  insolvency  of  the  corpora- 
tion. A  demurrer  was  sustained  below  to  all  the  paragraphs 
of  the  information. 

The  paragraphs  must  be  examined  separately.  We  com- 
mence with  the  first:  It  charges,  that  the  organization  of 
the  corporation  was  perfected  prior  to  the  taking  efiect  of  the 
law  authorizing  it. 

Waiving  the  question,  whether,  if  the  feet  be  as  alleged, 
that  organization  was  not  a  continuous  one,  which  the  law 
operated  upon,  and  made  good  when  it  came  into  force,  the 
members  of  the  organization  not  withdrawing  nor  dissenting, 
we  proceed  to  inquire  when  the  general  railroad  law  of 
1852  took  efiect. 

The  new  Constitution,  under  which  that  law  was  enacted, 
provides  that  laws,  eicept  in  cases  of  emergency,  shall 
take  efiect  from  the  time  when  they  are  distributed,  by 
authoritv,  in  aU  the  counties  of  the  State.  Jones  v.  Gavins^ 
4  Ind.  SOo.  It  seems  to  be  necessary  here,  then,  to  ascertain 
the  person  or  persons  who  had  authority  to  distribute  the 
statutes  enacted  by  the  Legislature.  Tliis  is  not  a  thing 
of  difficulty.  The  code  of  1843,  and  that  of  1852,  alike 
provide,  that  the  distribution  shall  be  made  by  the  Secretary 
of  State.    K.  S.  1843,  p.  158;  1  R.  S.  1852,  p.  436. 
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Mfty  Term,       Whenever,  then,  the  acts,  or  any  portion  of  them,  of  a  see- 
1861.     sion  of  the  Legislature  are  diBtribated  in  a  bound  volume,  in  a 

Thb  State  manner  and  shape  not  substantially  contrary  to  the  statute  on 
^*  that  subject,  in  all  the  counties  of  the  State,  by  the  Secretary 
of  State,  through  his  agents  appointed  for  that  purpose,  they 
&re  distributed  or  published  by  authority.  The  fact  that 
directory  provisions  as  to  form  of  binding,  character  or  color 
of  materials,  division  into  volumes,  &c.,  may  not  be.  strictly 
followed  by  the  Secretary,  does  not  render  the  distribution  of 
such  as  are  prepared  and  distributed  by  him,  any  the  less  a 
publication  by  authority. 

When,  then,  was  the  general  railroad  law  of  1852  dia* 
tributed  in  all  the  counties  of  the  State,  by  authority  ?  In 
other  words,  when  did  the  statute  constituting  that  law,  be- 
come the  law  of  the  State  }  This  is  a  question  for  the  Court 
-to  determine  by  judicial  knowledge,  not  by  evidence  given 
on  the  trial  of  a  cause.  If  it  were  to  be  determined  as  a  fact, 
by  evidence,  on  the  trial  of  each  cause,  then  a  law  might  be 
decided  in  force  upon  one  trial,  and  not  in  force  upon  another, 
in  which  the  evidence  touching  the  fact  might  differ  from 
that  upon  the  former  trial.  The  inconvenience,  the  confusion, 
that  would  result  from  making  the  coming  into  force  of  a 
statute  a  question  of  fact  for  the  jury,  has  led  to  the  adoption 
of  the  principle  everywhere,  that  it  shall  be  a  question  of 
law  for  the  judicial  knowledge  of  the  Court.  The  Court 
informs  itself  as  best  it  can.  Now,  it  takes  judicial  knowl- 
edge of  the  proclamation  of  the  Governor,  as  to  the  time 
when  the  general  volume  of  biennial  statutes  takes  effect. 
Ind.  Dig.  843. 

So,  whether  a  statute  has  been  constitutionally  enacted  or 
not ;  in  short,  the  question  whether  a  statute  is,  at  any  given 
time,  a  law  or  not,  is  for  the  Court.  Sedg.  on  Stat.  67-8 ;  id. 
82,  84;  Dwarris,  quoted  by  Sedgwick  p.  118 ;  9  Ind.  20 ;  1 
Greenl.  §  4;  2  Blackf.  31;  4  id.  54,  note;  Ind.  Dig.  265; 
McCvUough  v.  The  State,  11  Ind.  424. 

The  revised  code  of  1852,  as  a  whole,  did  not  take  effect, 
as  the  Court  from  its  judicial  knowledge  has  already  decided, 
till  May  6,  1863.  Jones  v.  Cavins^  4  Ind.  305.  Did  the 
railroad  act  take  effect  at  an  earlier  date  ?    It  contained  no 
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emei^ncj  clause.    Nor  did  it  require  that  tlie  Secretary  of    May  Tenn, 
State  should  publish  it  in  advance  of  the  other  acts  of  the      1861. 
session.    But,  on  June  9, 1852,  the  Legislature  passed  a  joint  The  State 
r^olution,  which  was  approved  by  the  Gtevemor,  instructing     „  ^' 
the  Secretary  of  State  to  publish  the  statute  in  question,  with 
four  others,  bound  together  in  proper  binding,  as  soon  as 
convenient    Acts  1852,  p.  178.    The  act  in  1  B.  S.  1852, 
p.  348,  was  not  in  force  till  May  6,  1853.    If  the  Court  is  to 
presume  that  the  Secretary  acted  in  obedience  to  the  joint 
resolution  above  referred  to,  then  it  will  have  to  presume  that 
(he  acts  mentioned  were  in  force  before  February  25,  1853 ; 
because,  by  reasonable  diligence,  the  Secretary  could  have 
caused  their  legal  distribution  long  before  that  time. 

Will  the  Court  presume  that  the  Secretary  acted  under  the 
resolution}  Such  presumption  must  be  indulged  if  the  reso- 
lution was  a  legal  expression  of  the  wish  of  the  Legislature. 
It  is  said  that  a  bill,  not  a  joint  resolution,  was  the  necessary 
vehicle  for  conveying  the  direction  of  the  Legislature  to  the 
Secretary. 

The  new  Constitution  ordains  that  '^  no  law  shall  be  enacted 
except  by  bill."  Art.  4,  §  1.  And  it  is  assumed  by  counsel 
for  the  State,  that  the  direction  given  by  the  joint  resolution 
could  only  have  been  given  by  a  law,  and  that  the  joint  reso- 
lution was  not  such. 

The  old  Constitution  provided  that  the  style  of  laws  should 
be,  "Be  it  enacted  by,''  &c.;  and  yet  such  was  not  the  style 
of  joint  resolutions,  and,  hence,  it  may  be  argued  that  under 
the  old  Constitution  joint  resolutions  were  not  laws.  Const. 
1816,  art.  3,  §  18. 

Mr.  Gushing^  in  his  Law  of  Legislative  Assemblies,  $  2403, 
says:  *'A  form  of  legislation,  which  is  in  frequent  use  in 
this  country,  chiefly  for  administrative  purposes  of  a  local  or 
temporary  character,  sometimes  for  private  purposes  only,  is 
variously  known  in  our  legislative  assemblies,  as  a  joint 
resolution,  a  resolution,  or  a  resolve.  This  form  of  legislation 
is  recognized  in  most  of  our  constitutions,  in  which,  and  in 
the  rules  and  orders  of  our  legislative  bodies,  it  is  put  upon 
the  same  footing,  and  made  subject  to  the  same  regulations, 
with  bills,  properly  so  called.  In  Congress  a  joint  resolution, 
Vol.  XVL- 
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May  Term,   which  is  the  name  given  in  that  body  to  this  kind  of  legisla- 
loQl*      tion,  is  there  regarded  as  a  bill." 

The  Statk  But  we  shall  not  attempt  a  definition  of  a  joint  resolution. 
g  ^'  It  will  be  sufiicient  for  our  present  purpose  to  say  that,  be  it 
what  it  may,  our  Constitution  recognizes  it  as  a  means  for  the 
expression  of  the  legislative  will,  (art.  4,  §§  18,  20,  and  25,) 
and  by  which  some  acts  may  be  authoritatively  performed 
by  the  Legislature.  That  body  may  adjourn  for  more  than 
three  days  by  such  resolution  (Const.,  art.  4,  §  10) ;  perhaps 
grant  a  pardon  (art.  5,  §  17) ;  perhaps  suspend  the  operation 
of  a  law  (art.  1,  §  26),  It  may  remove  the  Secretary  of  State 
from  office  for  negligence  in  the  discharge  of  his  duty  by  a 
joint  resolution.  Art.  6,  §  7.  See  note  to  p.  565  of  2d  vol. 
of  the  2d  ed.  of  Story  on  the  Const. 

Now,  perhaps  the  Secretary,  in  the  exercise  of  his  general 
power  to  distribute  the  laws  as  soon  as  convenient,  might 
have  distributed  them  by  volumes,  when  severally  prepared, 
without  waiting  till  all  the  volumes  into  which  they  might 
be  divided  were  bound  and  ready  for  distribution ;  still  the 
Court  could  not  judicially  take  notice  of  such  action,  and, 
hence,  would  not  declare  the  laws  thus  distributed  in  force. 
But  the  Court  will  take  notice  of  the  joint  resolution,  and, 
through  it,  of  the  action  of  the  Secretary  under  it,  if  the  joint 
resolution  was  a  legal  expression  of  the  legislative  will ;  and 
we  think  it  was.  It  directed  the  Secretary  in  regard  simply 
to  the  discharge  of  an  administrative  duty, — ^a  duty  which 
the  Legislature  had  been  in  tlie  habit  of  directing  the  manner 
of  discharging,  by  joint  resolution,  since  the  first  organization 
of  a  territorial  government  in  I^idiana,  See  the  code  of 
1807,  and  annual  acts  from  that  time  till  the  passage  of  the 
joint  resolution  in  question.  Indeed,  it  would  seem  too  plain 
for  argument,  that  as  the  Legislature  is  made  the  judge,  by 
the  Constitution,  of  the  proper  discharge  of  his  duty  by  the 
Secretary,  when  determining  whether  he  shall  be  removed 
for  a  negligent  discharge,  so  that  body,  by  implication,  has 
the  power  of  directing  him  as  to  a  proper  discharge  of  his 
duty,  while  acting  as  secretary.  * 

We  think  the  railroad  law  was  in  force  before  Fehmary 
25, 1853. 
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The  second  and  third  paragraphs  of  the  information  charge   May  Term, 
a  fraudulent  organization,  and  we  think  allege  facts  sufficient      1861. 
to  sustain  the  information  on  the  part  of  the  State. .  The)'  The  Statk 
coold  not  have  been  set  up  by  a  contractor  in  defense  to  a      ^  ^' 
suit  by  the  corporation.    He  would  have  been  estopped  by 
his  contract.     See  The  Buffalo^  <bc.  Railroad  Co.  v.  Hatch^ 
20  N.  Y.  Eep.  167;  Chappel  v.  Hvhhard,  14  Ind.  601;  The 
Bank  of  Toledo  v.  The  Int.  Bank,  21  N.  Y.  642. 

The  fourth  paragraph,  charging  simply  present  insolvency, 
we  do  not  think  sufficient.  See  The  Danville,  <bc.  Co.  v. 
The  State,  at  this  term;  The  State  Bank  v.  The  State, 
1  Blackf.  267 ;  John  v.  The  Farmers,  &c.  Bank,  2  Blackf. 
on  p.  369 ;  and  the  elaborate  case  of  the  Eastern,  itc.  Co.  v. 
Regina,  22  Eng.  L.  ife  K  Rep.  328 ;  S.  C,  18  id.  167 ;  7  Ind. 
90 ;  Ind.  Pr.  565. 

It  is  argued,  because  the  prayer  for  relief  is  not  added 
to  each  paragraph  of  the  information,  that  those  paragraphs 
are  defective ;  but  we  think  the  prayer  for  relief  at  the  close 
of  the  information  should  be  taken  distributively,  and  applied 
severally  to  the  paragraphs. 

A  word  or  two  upon  other  points. 

As  the  directors  of  the  corporation  alone,  are  authorized 
to  receive  real  estate,  and  as  they  are  not  elected  till  after  the 
subscriptions  to  preliminary  articles  are  complete,  it  would 
deem  that  real  estate  subscriptions  could  not  be  taken  upon 
such  articles.  But  perhaps  the  directors,  when  in  power, 
would  have  the  right  to  receive,  in  good  faith,  payment  in 
real  estate  of  any  subscription,  if  it  appeared  advantageous 
to  the  corporation  to  take  it,  in  the  given  case.  See  The 
Buffalo,  Ac.  Railroad  Co.  v.  Hatch,  supra. 

The  question  of  the  power  of  corporations  to  consolidate 
iias  been  discussed.  It  is  held  in  Lauman  v.  The  Lebanon, 
(tc.  Railroad  Co.,  30  Penn.  St.  Rep.  42,  that  such  consoli- 
dation can  take  place  with  the  consent  of  the  Legislature ; 
that  it  amounts  to  a  surrender  of  the  old  charters  by  the  com- 
panies, the  acceptance  thereof  by  the  Legislature,  and  the 
tbrmation  of  a  new  corporation,  out  of  such  portions  of  the 
old  as  enter  into  the  new ;  but  that  those  stockholders  in  the 
old  who  do  not  enter  the  new  are  entitled  to  withdraw  their 
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&0,  Go. 

T. 

Speabbb. 


May  Tenn,  shares  of  the  capital  stock,  and  may  enjoin  till  thej  are 
lo^l*  secured  to  them.  See  McOray  v.  The  Junction^  <6c.  Co»^ 
The  Toledo,  9  Ind.  358,  3^9;  see  Grant  on  Corp.,  side  p.  19,  note  c.  It 
may  be  observed,  farther,  that  the  Supreme  Court  of  the 
United  States^  in  Bacon  et  al.  y*  JRohertson  et  al.^  18  How. 
480,  has  held,  that  on  the  dissolution  of  a  once  legal  cor- 
poration, its  personal  and  real  property  becomes  assets  for 
the  payment  of  its  debts  and  distribution  among  the  stock- 
holders, contrary  to  the  doctrine  asserted  in  most  elementary 
works,  and  in  TJie  State  Bomk  y.  The  Slate,  supra.  This 
doctrine  seems  to  us  to  be  right.  See  Blake  y.  Holley,  14 
Ind.  383;  and  Hardy  y.  Merriweather,  id.  203. 

Per  Curiam.  —  Tlie  judgment  is  reyersed,  with  costs. 
Cause  remanded,  &c. 

Jer.  Smith,  John  Davie,  Silas  Colgrove,  J.  W.  Gordon  and 
A.  H.  Connor,  for  the  State. 

0.  P.  Morton,  W.  Z.  Stuart^  W.  A.  Peele  and  A.  L. 
Roache,  for  the  appellees. 


■  •»  ■  I 


Thb  Toledo  Fihe  and  Marine  Insurance  Company  v. 

Spearbs  and  Another. 


Monday, 
May  27. 


It  is  well  settled  as  a  general  principle  of  maritime  law,  that  where  goods  are 
jettisoned  from  a  ship,  on  account  of  the  perils  of  the  sea,  to  preserve  the 
vessel,  all  parties  interested  must  contribute  pro  rata  to  make  up  the  loss. 

Goods  carried  on  deck  are  an  exception  to  this  rule,  unless  they  are  so 
carried  according  to  common  usage  and  the  course  of  trade,  on  the  TOjage 
ibr  which  they  were  shipped.  •> 

No  notice  to  the  underwriters  of  the  existence  of  such  custom  is  necessary, 
as  they  are  bound  to  know  the  usage  of  the  particular  trade. 

Depositions,  or  parts  of  depositions,  suppressed  on  motion^  will  not  be 
regarded  as  in  the  record,  unless  the  depositions  are  copied  into  the  bill  of 
exceptions  taken  to  such  ruling.  It  is  not  enough  that  they  are  copied 
by  the  clerk  in  the  transcript 

APPEAL  from  tlie  Tippecanoe  Circuit  Court. 
Davison,  J. — ^The  appellees,  who  were  the  plaintiffs,  sued 
the  appellant,  who  was  the  defendant,  upon  an  open  policy  of 
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insurance.    The  complaint  contains  three  counts.    Upon  the  Msy  Term, 
first  and  second  no  material  question  is  raised.    Hence  the      1861' 
case  as  made  by  the  third  count  will,  alone,  be  noticed.  The  Toledo, 

The  policy  bears  date  March  27, 1851,  and  stipulates,  inter  *^-  ^**- 
alia^  ^'  that  the  defendant  thereby  insured  the  plainti£b,  lost  Spearbs. 
or  not  lost,  at  and  from  the  places,  by  the  vessel  or  vessels, 
for  the  amount,  at  die  rates,  and  on  the  property  specified  by 
indorsements  made  thereon,  by  her  agent,  Martin  Z.  Pierce^ 
against  the  perils  of  the  seas,  lakes,  rivers,  canals,  and  jetti- 
sons. The  adventure  upon  the  property  to  begin  upon  the 
loading  thereof  aboard  the  vessels,  and  to  endure  until  the 
same  shonld  be  safely  landed  at  the  port  of  destination,  as 
indicated  by  snch  indorsements;"  and  further,  the  policy 
stipnlates  that  "all  the.  property  covered  by  it  is  to  be  con- 
sidered under  deck,  unless  otherwise  expressed  in  writing." 
The  property  specified  in  the  indorsements,  and  which  thereby 
became  insured,  consisted  of  pork,  hams,  and  lard,  and  a  por- 
tion of  it,  viz :  104  barrels  of  mess  pork,  79  barrels  of  prime 
pork,  32  barrels  of  rumps,  200  barrels  of  pork  marked  S.  S., 
and  73  tierces  of  hams,  of  the  aggregate  value  of  $10,000 
was  shipped  on  board  the  schooner  Allegan^  at  Toledo^  in  May 
1851,  and  was  all  put  under  deck.  Also,  at  the  same  time, 
there  was  shipped  on  board  the  same  vessel  65  barrels  of  pork, 
of  the  value  of  $455,  and  47  barrels  of  grease  worth  $562 ; 
which  last  named  property  was  placed  on  deck,  and  was  not 
covered  by  the  policy.  The  whole  cargo  of  the  vessel,  except 
the  barrels  of  grease,  was  the  property  of  the  plain tiffi.  *  The 
schooner  left  the  port  of  Toledo  for  that  of  Oswego^  in  the 
State  of  New  York^  and  in  the  prosecution  of  her  voyage 
between  those  points  it  became  necessary,  in  consequence  of 
stormy  and  tempestuous  weather,  to  make  jettison  of  her 
deck  cargo  in  order  to  save  the  vessel.  It  is  averred  that 
during  the  time  of  the  loading  of  the  schooner,  and  during 
her  voyage,  it  was  usual  and  customary,  in  that  trade,  to  carry 
such  property  on  deck  in  snch  quantities  as  not  to  impede 
or  endanger  the  safe  navigation  of  the  vessel.  And  it  is 
further  averred  that  the  plaintiffs,  out  of  their  property  so 
insured,  were  compelled  to,  and  did,  contribute  $1,200  for 
that  so  jettisoned.    Tlie  object  of  the  present  suit  is  to  compel 
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May  Term,  the  defendant,  as  an  insurer,  to  contribute  by  way  of  general 

I06L      average  to  the  payment  of  the  above  sum. 
Thk  Toledo,      The  defendant  answered,  '^  that  by  long  established,  gene- 


Ac.  Co. 


V. 


ral  and  uniform  usage  and  custom  of  trade  and  insurance, 
Speares.  existing  at  the  time,  and  for  many  years  before  said  properly 
was  shipped  or  said  policy  was  executed,  respecting  property 
shipped  on  schooners  on  lakes  JSrte  and  Ontario^  on  its  tran- 
sit to  Nisw  Yorh^  it  was  and  had  become  the  general,  well 
understood,  and  uniform  custom,  not  to  regard  or  consider  an 
insurer  or  owner  of  under  deck  cargo,  in  any- wise  liable  to 
make  contribution  for,  or  on  account  of,  deck  cargo  jettisoned 
to  save  or  relieve  schooners  in  that  trade,  or  the  under  deck 
cargoes  thereof;  which  general,  notorious  custom  and  usage  the 
plaintiffi  and  this  defendant  contracted  with  reference  to— the 
same,  in  fact,  constituting  part  and  portion  of  said  contract 
of  insurance."  Plaintiffs  demurred  to  this  answer ;  but  their 
demurrer  was  overruled,  and  thereupon  they  amended  their 
complaint  by  averring,  "  that  at  the  time  of  the  execution  of 
the  policy  and  the  indorsements  thereon,  and  at  the  time  of 
shipping  said  produce  and  goods  on  said  schooner,  they  were, 
and  still  are  residents  of  Indiana^  where  said  contract  of 
assurance  was  executed.  The  plain tiffi  also  replied  to  the 
answer  by  a  general  denial.  The  issues  were  tried  by  the 
Court,  and  found  for  the  plaintiffi.  Judgment  was  accord- 
ingly rendered. 

As  a  principle  of  maritime  law  it  is  well  settled  that  where 
goods  are  jettisoned  from  a  ship  on  account  of  the  perils  of 
the  sea,  to  preserve  the  vessel,  all  parties  interested  must  con- 
tribute ji?r<?  rata;  the  loss  incurred  for  the  sake  of  all  shall  be 
made  good  by  the  contribution  of  all.  Abbot  on  Shipp.,  342. 
There  are,  it  is  true,  some  goods,  the  jettison  of  which  gives 
no  claim  to  contribution :  for  instance,  goods  of  which  there  is 
no  bill  of  lading,  or  which  have  been  taken  on  board  contrary 
to  the  charter  party.  "  But  the  most  important  exception  is 
that  of  goods  carried  on  dech^  which  are  not  contributed  for, 
if  jettisoned,  unless  they  are  so  carried  according  to  common 
usage  and  the  course  of  trade,  on  the  voyage  for  which  they 
were  shipped.  On  proof  of  such  usage  they  are  contributed 
for,  if  jettisoned,  like  other  goods;  and  no  notice  to  the 
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underwriters  of  the  exiBtence  of  such  custom  is  necessary,  in   May  Term, 
order  to  make  them  liable,  they  being  bound  to  know  the      1861. 
usage  of  the  particular  trade."    Abbott  on  Shipp.,  6th  Am.  The  Toledo 
ed.,  481  et  seq.^  and  notes ;  Browne  y.  Cornwell^  1  Root,  60 ;      &c-^Co. 
Milward  v.  Biibertj  43  E.  C.  L.  659 ;  2  Arnould  on  Ins.,  890,     Speabks. 
and  cases  there  dted. 

Here,  as  we  have  seen,  the  plaintiffi  aver  a  particular  cus- 
tom of  trade  on  lakes  JErie  and  Ontario^  viz :  to  load  and  carry 
a  portion  of  the  cargo  on  deck.  This  the  defendant  not  only 
denies,  but,  in  her  answer,  asserts  another  custom  which,  as 
alleged,  obtains  in  the  same  trade  and  localities,  viz :  '^  that 
for  jettison  of  deck  cargo,  the  owner  or  insui*er  of  under 
deck  cargo  is  not  liable  to  contribute."  To  prove  the  custom, 
thus  alleged,  the  defendant  produced  various  depositions, 
portions  of  which,  as  appears  by  two  bills  of  exceptions  con- 
tained in  the  record,  were,  on  the  plaintiflfe'  motion,  sup- 
pressed; but  the  depositions  themselves,  though  set  out  in 
the  transcript,  are  not  inserted  or  copied  in  the  bills  of  excep- 
tion, and,  consequently,  are  no  part  of  tlie  record.  2  R.  S., 
§  559,  p.  159.  The  bills  of  exception  show  that  certain  ques- 
tions and  answers  in  the  depositions  were  suppressed ;  but  their 
purport  is  not  given,  hence  we  must  presume  that  they  were 
properly  suppressed.  These  bills  of  exceptions  also  show 
that  portions  of  answers  of  several  of  the  deponents  were 
suppressed ;  but  whether  correctly  or  not  we  can  not  decide, 
because  these  portions  of  answers  of  themselves  constitute  no 
evidence  in  the  case.  In  the  absence  of  their  contexts,  as 
contained  in  the  depositions,  it  must  be  presumed  that  the 
Court,  in  suppressing  them,  committed  no  error.  There  is, 
then,  no  evidence  properly  befoi'e  us  amounting  to  proof  of 
the  existence  of  the  custom  relied  on  by  the  defendant,  and 
the  result  is,  the  judgment  must  be  aflBrmed. 

Per  Curiam. — Tlie  judgn^ut  is  aflSrmed  with  3  per  cent. 
damages  and  costs. 

G,  S.  Orih  and  «/.  S.  Stein^  for  the  appellants. 

Z.  Baird^  for  the  appellee. 


56  CASES  IN  THE  SUPREME  COURT 

Hay  Tenn. 
^^         The  Indianapolis  and  Cincinnati  Railboad  Co.  v.  Moobs. 


JUDAH 

^      ^'  APPEAL  from  the  Shelby  Common  Pleas. 

ViNCEMHEs       Per  Curiam. — The  judgment  in  this  case  is  afSrmed,  with 
Uniybbsitt.  ^Qg^  Q^^  5  pg^  ^gjj^^  damages,  for  the  reasons  given  in  the 

Monday,  ease  of  the  same  appellant,  v.  Abijah  Jfoore^  at  the  present 
May  27.  term,  {ante^  p.  48,)  the  questions  involved  being  the  same  in 
both  cases. 

J.  S.  Scohey^  for  the  appellant. 

J.  B.  McFaddeiij  for  the  appellee. 
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JcDAH  V.  The  Tkustbbs  of  the  Vincennbs  UNivEEsrrr. 

Suit  by  the  Trustees  of  the  Vincermes  University  against  Judahf  to  recover 
the  value  of  certain  bonds  of  the  State  of  Indianci,  and  the  coupons 
thereto  attached,  received  by  him  as  the  attorney  of  the  University  and 
converted  to  his  own  use.  Answer,  admitting  the  reception  and  detention 
of  the  bonds,  and  setting  up  by  way  of  set-off,  or  counter  claim,  that  the 
trustees  were  indebted  to  him  in  a  lai^ge  sum  for  services  as  attorney,  in 
conducting  suits  for  them  to  establish  their  title  to  the  Seminary  township 
in  QtTtson  county,  and  in  procuring  the  passage  of  the  law  compromising 
said  claim  by  the  issuing  of  said  State  bonds,  and  for  expenses  necessarily 
incurred  in  procuring  the  passage  of  said  law,  under  the  order  of  tht 
trustees,  by  which  alone  said  bonds  were  procured.  Reply :  1.  That 
the  defendant  unlawfully  and  corruptly  converted  and  disposed  of  said 
bonds  to  his  own  use.  2.  That  defendant,  in  1843,  expressly  agreed  to 
prosecute  plaintiffs'  said  claim  for  $1)00  for  services  and  outlays ;  that 
the  amount  had  been  fully  paid  to  him,  and  that  the  outlays  mentioned 
in  the  answer  were  the  same  intended  by  said  contract  3.  As  to  the 
fees  charged  in  said  answer,  that  in  1853,  a  resolution  was  passed  by  the 
trustees,  and  accepted  by  the  defendant,  allowing  him  for  his  services  ren- 
dered and  to  be  rendered,  a  sum  equal  to  one  fourth  of  the  net  proceeds 
of  said  suit,  to  be  paid  pro  rata  out  of  the  proceeds  of  said  suit  as  the 
same  should  be  paid  into  the  treasury  of  said  board ;  that  at  the  time 
of  the  conversion  of  said  bonds,  no  portion  of  said  proceeds  had  been  paid 
into  said  treasury,  and  that  defendant  was  not  entitled  to  any  fees  untfl 
such  proceeds,  or  some  part  thereof  should  be  so  paid  in.    4.  As  to  the 
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ezpenditores,  that  the  friends  of  the  State  nniTersity  contribated  as  May  Term, 
much  as  defendant  to  the  passage  of  said  law ;  that  defendant^unlawfullj       1 861. 
and  corruptly  incurred  said  expenses  in  hiring  certain  persons  to  ud        I  ' 

him  in  improperly  influencing  members  of  the  Legislature,  and  to  bribe  ^ 

such  members,  without  the  knowledge  or  consent  of  said  trustees ;  and  Tbukcbkb  of 
that  when  said  unlawful  and  corrupt  acts  became  known  to  them  they    ViNCfENNES 
repudiated  the  same.  Univebsity. 

Bsld,  that  it  was  manifestly  the  intention  of  the  code,  that  parties  litigaat 
might,  and  perhaps  should,  determine  in  each  suit  all  matters  in  oontro- 
Tersy  between  them  which  could  legitimately  be  included  therein,  keep* 
ing  in  view  substantial  rights. 

Edd,  also,  while  it  is  not  determined  whether  a  set-off  or  counter  claim 
can,  onder  our  code,  be  pleaded  to  an  ordinary  action  for  the  conyersbn 
of  property,  that  in  this  case  the  pleadings  developed  such  a  necessity  for 
an  aocoontuig  between  the  parties  as  made  it  right  to  admit  the  defense. 

A/flZ,  also,  that  the  first  reply  was  good  as  an  aigumentatiye  denial  of  the 
answer. 

Bdd,  also,  that  the  agreement  set  up  in  the  second  paragraph  of  the  reply 
ooiild  not  hare  contemplated  or  included  the  services  rendered  in  the 
suit  against  the  State,  as  the  law  authorizing  suit  had  not  then  been  passed* 

Eddy  also,  that  the  contract  set  up  in  the  third  paragraph  of  the  reply 
could  not  have  included  the  services  rendered  and  expenses  incurred  in 
procuring  the  passage  of  the  law ;  as  such  services  are  not  embraced  in 
the  employment  of  an  attorney  to  conduct  a  suit 

Eeld,  also,  that  objections  to  a  pleading  for  duplicity  or  redundancy  must 
be  taken  by  motion,  not  by  demurrer. 

Edd^  also,  that  as  the  Court  can  not  judicially  know  whether  or  not  there 
are  proper  and  legitimate  modes  of  using  money  in  procuring  the  concur- 
rence of  the  members  of  the  Legislature  in  such  a  settlement,  it  can  not 
say  that  the  averment  of  the  answer,  that  the  passage  of  the  law  was 
procured  by  the  expenditure  of  said  money  was  immaterial  or  vicious. 

Ee!d,  also,  that  an  issue  can  not  be  made  collaterally,  nor  by  the  State  directly, 
to  determine  the  conduct  and  motives  of  members  of  the  Legislature  : 

Bat,  qucer€ :  If  a  party  judicially  seeking  his  rights  under  and  by  virtue 
of  a  statute,  avers,  in  his  pleading,  that  the  statute  owes  its  existence 
to  illegal  and  immoral  practices,  would  he  not  thereby  deprive  himself 
of  the  right  to  recover  ? 

Eeld,  also,  that  when  knowledge  was  brought  home  to  the  trustees,  of  the 
fraudulent  and  immoral  acts  of  their  agent,  they  might  have  refused  to 
receive  any  more  of  the  bonds,  and,  by  a  proper  course,  rendered  valueless 
those  in  the  hands  of  their  agent,  or  any  other  person  having  notice. 

Eeld,  also,  that  alter  knowledge  of  the  fraudulent  acts  was  brought  home 
to  the  trustees,  they  could  not  avail  themselves  of  the  benefit,  and  cast 
aside  the  burdens  of  the  compromise. 

Eddf  also,  that  the  Courts  will  often  refuse  their  aid  to  execute  a  contract^ 
whicj),  if  executed,  they  will  in  like  manner  refbse  to  relieve  a  party  from. 
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May  Tern,  APPEAL  from  the  Sullivan  Circnit  Court. 

1861.  Hanna,  J. — The  appellees  sued  Judah^  averring  that  he 

JuDAH  '^  wroDgfdlly,  unlawfully,  and  in  violation  of  his  duty  as  an 

_,      ^-  attorney,  converted  and  disposed  o£  to  his  own  use,  bonds  of 

X  RUSTEBS  OF 

ViNCENVKs  the  State  of  Indiana  to  the  amount  of  $25,000,  and  coupons 
iTNTVEBsmr,  thereto  attached,  the  property  of  the  plaintiffs,  which  had 
I'tiesday,        been  issued  under  the  act  of  February  13, 1855," 
May,  28.  jhe  answer  and  reply  each  consist  of  several  lengthy 

paragraphs,  too  voluminous  to  find  a  place  in  this  opinion. 

The  history  of  the  controversy,  as  placed  upon  the  record 
by  these  pleadings,  is,  in  substance:  that  the  appellees,  near 
twenty  years  since,  conceiving  that  they  were  entitled  to  a 
township  of  land,  in  Gibson  county,  which  had  before  that 
time,  namely,  in  1804,  been  granted  by  the  United  States  to 
promote  the  cause  of  education;  and  which  had  been,  a 
great  part  of  it,  sold  by  the  State  and  Ijie  proceeds  applied 
to  the  use  of  the  State  University,  engaged  the  services  of 
the  appellant  and  another,  to  prosecute  actions  of  ejectment 
for  the  recovery  of  said  lands  from  the  occupants.  A  great 
number  of  suits  were  instituted,  but  before  they  were  decided 
the  appellees  were  by  an  act  of  the  Legislature  authorized 
to  bring  a  suit  against  the  State.  The  appellant  instituted 
suit  under  this  statute,  and  dismissed  the  actions  against  in- 
dividuals ;  in  relation  to  the  prosecution  of  which  a  special 
agreement  as  to  compensation  had  been  made. 

The  case  against  the  State  was  tried  in  the  Circuit  Court, 
and  gained  by  tlie  present  appellees.  It  was  carried  to  the 
Supreme  Court  of  the  State,  and  there  the  decision  below 
was  reversed.  See  TJie  State  v.  Tlie  Trustees^  d;c.,  2  Ind. 
293.  It  then  appears  that  the  appellees  herein  were  induced 
to  take  an  appeal  to  the  Supreme  Court  of  the  Uyiited  States^ 
upon  their  attorney,  Judah^  promising  to  risk  the  expense 
of  said  appeal.  In  that  Court,  the  decision  of  this  Court 
was  reversed,  (see  Trustees  v.  The  State^  14  How.  268,)  and 
the  case  sent  back  to  this  Court,  where  such  proceedings  were 
had  as  resulted  in  the  decision  and  opinion  published  in  6  Ind. 
79.  After  the  decision  in  the  Supreme  Court  of  the  United 
States^  and  before  further  proceedings  were  had  in  the  case, 
the  appellees  passed  an  order,  which  they  allege  was  obtained 
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by  fraud  and  thrcatB,  allowing  Judah  one  fourth  of  the   M»y  Term, 
sum  recovered.     After  this  order,  the  appellees  sought,  by      lo^l. 
writs  of  mandate,  to  compel  the  payment  of  the  decree ;  and      Judah 
Ae  State  University  sought,  by  injunction,  to  prevent  the  ^      ^' 
payment  thereof.    Subsequent  to  the  institution  of  these  last   Vincenhes 
nanied  proceedings,  and  before  the  payment  of  the  decree,  ^NrvBRsmr. 
the   appellees  passed  the   following    order,   or    orders,   on 
December    17,    1854:      ^^  Resolved^  that    Samuel    Judah^ 
ITumias  Bishop^  and  A.  T.  Ellis  be  a  committee,  with  full 
power  to  make  any  arrangement  they  may  think  proper 
with  the  Legislature,  concerning  the  said  suit  and  funds ;  and 
in  case  of  the  absence  of  either,  or  both  Ellis  and  Bislwp^ 
from  Indianapolis^  Mr.  Judah  have  all  such  power;  and 
that  the  president  sign  a  copy  of  this  order. 

''  Ordered^  that  said  committee,  Judah^  Ellis^  and  SisTiop^ 
be  authorized  to  use  means,  of  the  proportion  of  said  funds,  ' 
as  they  may  deem  necessary  to  secure  a  settlement  of  these 
claims ;  and  that  the  president  sign,"  &c.  Neither  Ellis  nor 
Bishop  attended  the  then  next  session  of  the  Legislature; 
Judah  did.  Tliat  body  passed  the  act  referred  to  in  the 
complaint,  authorizing  the  issuing  of  State  bonds,  in  pay- 
kuent  of  said  decree  against  the  State.  See  Acts  1855, 
p.  50.  Judah  ^  as  the  attorney  for  appellees,  obtained  from 
the  proper  authorities,  $35,000  of  these  bonds,  and  the 
coupons,  of  which  sum  he  delivered  to  the  appellees  $10,000, 
and  retained  and  converted  the  balance  to  his  own  use,  in  part 
satisfaction,  as  he  avers,  for  services  as  attorney  and  agent  of 
appellees,  in  the  various  suits,  &c.,  aforesaid;  and  also  in 
payment  of  necessary  expenses  in  reference  to  the  same ;  and 
in  procuring  the  passage  of  the  act  of  1855,  aforesaid.  In  pro- 
curing said  compromise,  and  the  passage  of  said  act,  he  avers 
that  he  necessarily  used  $4,500 ;  and  that  he  did  so  under, 
and  by  virtue  of,  the  order  of  said  appellees,  herein  copied. 

The  appellees,  in  their  replly,  without  directly  admitting 
or  denying  tliat  the  expenditures  so  made  were  necessary 
for  the  purposes  stated  in  the  answer,  aver  that  without  the 
consent  of  Ellis  and  Bishop^  Judah  frajidulently  and  cor- 
ruptly expended  said  sums  in  hiring  persons  to  aid  him, 
Judah^  in  influencing  members  of  the  Legislature,  and  in 
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May  Term,  bribing  members,  to  procure  the  passage  of  said  act ;  which 

1q61.      acts  were  unauthorized  by  appellees,  and  by  them  repudiated. 

JuDAH  The  main  difficulty,  in  the  way  of  a  settlement  between 

Tklsteks  of  ^^^  principal  and  agent,  the  client  and  attoniey,  in  this  case, 

ViNCEXNEs   appears  to  have  grown  out  of  this  expenditure,  and  the 

UsivfiEsiTT.  i-efusal  to  allow  it  in  the  settlement  attempted  by  those 

parties. 

Judah  insists  that,  as  the  agent  of  appellees,  he  was  author- 
ized by  their  order  aforesaid  to  use  such  amount  of  their 
portion  as  would  procure  a  compromise,  and  that  he  so  used 
it  within  tlie  scope  of  his  authority,  as  he  construes  that 
authority ;  and  if  not,  that  appellees  have  legitimated  his  act, 
as  their  agent,  by  accepting  the  proceeds  of  his  labor,  and  the 
fruit  of  such  expenditure. 

Appellees  deny  his  authority — say  they  repudiate  lis  act, 
but  can  not  do  otherwise  than  accept  the  fruit  of  such  acts, 
if  the  bonds  are  such  fruit,  because  he,  by  refusing  to  deliyer 
to  them  said  bonds,  had  placed  it  out  of  their  power  to  can- 
cel the  agreement,  or  compromise,  by  which  the  acceptance 
of  the  bonds  was  made  to  operate  as  a  satisfaction  of  their 
decree  against  the  State. 

Before  examining  the  errors  assigned,  we  will  notice  a  point 
made  in  the  argument  of  appellees.  No  cross  errors  are 
assigned,  and  the  appellees  do  not  ask  a  reversal  of  the  judg- 
ment, but  do  insist  that  if  the  point  so  presented  is  valid,  the 
judgment  can  not  be  reversed,  even  if  errors  intervened  in 
the  rulings  upon  the  pleadings  and  trial ;  for  the  reason  that 
the  reception  and  retention  of  the  $25,000  of  bonds  is  not 
denied,  and  the  judgment  is  only  for  something  over  $9,000, 
under  proof  showing  the  bonds  to  be  worth  niilety-five  centa 
to  the  dollar.  The  point  is,  that  the  action  is  in  form  trover — 
an  action  eos  delicto^  and  that  under  such  form  of  action,  the 
defendant  can  not  avail  himself  of  any  claim  which  he  may 
have  against  the  plaintiffs  for  services  rendered,  or  moneys 
expended  in  their  behalf;  even  if  it  was  in  the  recovery  of 
the  identical  property  which  is  the  subject  of  the  present 
action. 

There  are  two  questions  we  shall  not  stop  to  investigate: 
1.   Whether  or  not,  under  the  old  form  of  pleading,  this 
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point  would  have  been  well  taken:  and,  2.  Whether,  even  May  Term, 

if  it  was  a  good  point,  it  could  be  made  available  without      1861- 

die  assignment  of  cross  errors.    We  are  clear  that  it  was       Judah' 

the  intention  of  those  who  initiated  and  inausnirated  the  „      ^' 

°  Tbustebs  op 

present  code  of  procedure,  that  parties  litigant  might,  and  Vikcennes 
perhaps  should,  determine  in  each  suit  all  matters  in  contro-  ^^▼erotty. 
versy  between  them,  which  could  legitimately  be  included 
therein,  keeping  in  view  their  substantial  rights.  As  evidence 
of  this,  the  distinction  between  actions  at  law  and  in  equity 
are  abolished,  and  there  is  but  one  form  of  action.  2  B.  S., 
p.  27.  The  distinct  forms  of  pleading  before  existing  were 
abolished,  and  the  forms  modified,  as  prescribed  {id.  37); 
namely,  the  complaint,  the  answer,  and  the  reply,  as  to 
questions  of  fact. 

As  proceedings  so  distinct  as  those  were  at  law  and  in 
equity,  are  no  longer  required  to  be  separated,  but  are 
now  blended  in  one  action — ^a  civil  action,  and  shown  by 
one  complaint,  or  one  answer,  we  are  unable  to  see  any 
reason  for  requiring  two  actions  to  determine  a  controversy 
in  which  the  rights  of  the  parties  had  been  so  long  maturing, 
or  rather  accruing,  and  the  rights  of  each  were  so  dependent 
upon  the  rights  of  the  other,  as  in  the  case  at  bar.  There  is 
most  surely  an  equitable  view  of  this  question,  as  presented 
in  the  case  at  bar,  which  renders  it  distinct,  and  difierent  from 
an  ordinary  case  in  which  one  should  convert  the  property  of 
another,  and  then  set  up  as  a  defense  that  the  owner  was  in- 
debted to  him  for  some  other  and  distinct  transaction. 

Without  at  all  determining  whether,  under  our  statute,  set- 
off or  counter  claim  can  be  pleaded  to  an  ordinary  action  for 
tiie  conversion  of  property  (2  R.  S.,  pp.  39,  41) ;  or  whether 
this  particular  kind  of  property  can  be  held  for  fees  due  to  an 
attorney  {id.  204);  we  are  of  opinion  that  the  pleadings 
developed  such  a  necessity  for  an  accounting  between  the 
parties  as  made  it  right  to  admit  the  defense  as  therein  set 
up.  The  services  for  which  compensation  is  thus  claimed 
had  been  performed*  at  various  intervals  during  the  twelve 
preceding  years,  and  might  be  classed  as  those  of  any  attor- 
ney, and  sometimes  as  those  of  an  agent,  and  at  others  not 
80  readily  characterized.     Special  contracts  were  pleaded, 


/ 
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May  Term,  and  fraud  in  obtaining  some  of  them ;  payments  were  set  up, 
______  ^^^  charges  of  corruption  preferred,  &c. 

JuDAu  The  errors  assigned  and  presented  for  our  ^consideration 

^-         arise  upon  the  rulings  of  the  Court  upon  demurrers ;  upon 

V1NCENKB8  instructions;   upon  interrogatories  to  the  jury;   upon   the 

Univkmitt.  rendition  of  judgment ;  and  upon  the  motion  for  a  new  trial. 

First,  as  to  demurrers.  The  first  paragraph  of  the  answer 
admits  the  reception  and  retention  of  the  bonds  named  in 
the  complaint,  and  avers  that  they  were  so  retained  because 
the  plaintifis  were  owing  defendant  $32,000  for  services  as 
attorney  and  agent  in  procuring  said  bonds  and  others  to 
the  amount  of  $40,000,  and  for  expenditures  under  their 
orders,  &c.  The  reply  is,  that  the  defendant  unlawfully 
and  wrongfully  converted  and  disposed  of  said  bonds  to  his 
own  use.  If  this  is  an  argumentative  denial  of  the  matters 
set  up  in  the  answer,  it  would,  perhaps,  under  former 
decisions  of  this  Court,  be  held  good;  but  if  it  is  a  mere 
reiteration  of  the  charges  in  the  complaint,  without  con- 
taining such  denial,  it  would  not  be  good.  We  are  of 
opinion  that  it  was  such  denial,  and  was  therefore  good. 
The  demurrer  was  therefore  properly  overruled  as  to  that 
paragraph  of  the  reply. 

The  answer  sets  up  the  services  and  expenditures  by  de- 
fendant, as  a  reason  for  retaining  the  bonds.  Tliis  is  done 
in  various  forms  in  several  paragraphs. 

The  second  paragraph  of  the  reply  is  to  the  whole  answer, 
and  is  in  other  respects  precisely  similar  to  the  first,  and 
is,  therefore,  governed  by  the  same  rule  of  decision. 

The  third  reply  is  payment,  and  applies  to  the  whole  an- 
swer.   No  question  as  to  its  validity  is  presentcjd. 

The  fourth  paragraph  of  the  reply  sets  up  an  argreement, 
made  in  1843,  by  which  defendant  was  to  prosecute  the 
claim  of  plaintiffs  to  the  Gibson  county  lands  for  $000  for 
services  and  outlays,  and  avera  that  the  sum  named  liad 
been  paid  long  before;  and  that  the  services  and  outlays 
mentioned  in  the  answer  are  the  same  contemplated  by  and 
included  in  the  terms  of  said  agreement. 

We  think  the  demurrer  was  improperly  overruled  to  this 
paragraph.    It  is  said  that  it  is  no  answer  to  the  outlays 
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under  the  order  of  the  plaintiffs,  of  December^  1854:,  which,    May  Teno, 
by  the  terms  of  the  order,  were  to  be  taken  out  of  the  part      1861. 
dae  plaiotifis.'    That  order  had  not  yet  been  pleaded,  and       Jvdah 
does  not  appear  in  the  record  until  the  sixth  paragraph  of  ^p      ^' 
the  reply  was  filed.    It  could  not  have  been  contemplated  by  ViNCBinr£s 
the  parties,  at  that  time,  that  the  important  suit  afterward  U^ivERgirr. 
brought  against  the  State  would  be  prosecuted  under  that 
agreement,  for  no  law  then  .existed  authoriziug  such  suit ;  nor 
could  it  have  been  instituted  without  such  authority.    The 
terms  of  the  agreement  can  not,  we  think,  be  so  enlarged 
by  averment,  as  to  include  the  charges  for  a  form  of  litigation 
not  then  known  to  the  law.    If  the  parties  had  intended  it 
to  include  such  suits  as  might  be  afterward  authorized  by  the 
Legislature,  it  should  have  so  stated. 

The  fifth  paragraph  of  the  reply  states,  in  substance,  that 
un  February  8,  1853,  defendant  appeared  before  the  board 
and  expressed  dissatisfaction  with  the  contract  of  1843,  and 
proposed  that  for  all  the  demands  mentioned  in  the  answer, 
the  plaintifib  should  pay  him  the  fourth  part  of  the  net  pro- 
ceeds of  the  bonds  and  funds  mentioned  in  the  answer ;  that 
said  plaintiffs,  therefore,  passed  a  resolution  which  was  in- 
tended to  embrace,  and  does  embrace,  all  tiie  demands  of  the 
defendant  named  in  his  answer.  That  at  the  time  when, 
&c.,  none  of  said  net  proceeds  had  been  paid  into  the  treas- 
ury, and  that  defendant  was  under  a  special  contract  t^  delay 
the  collection  of  said  demands  till  said  net  proceeds  should 
1>e  paid  into  the  treasury ;  he  having  accepted  said  resolution, 
which  is  as  follows :  "  Resolved^  that  for  his  services  as  coun- 
i^el  for  this  board  in  the  suit  against  the  State  in  relation 
to  the  Gibson  Seminary  township,  heretofore  rendered  and 
hereafter  to  be  rendered,  Samuel  Judah  be  allowed  a  sum  of 
money  equal  to  the  one  fourth  part  of  the  net  proceeds  of  said 
suit,  up  to  the  sum  of  $23,000,  and  also  a  further  sum  of 
money  as  shall  be  equal  to  the  one  fourth  part  of  the  net 
proceeds  of  said  suit,  over  and  above  the  said  sum  of  $23,000 ; 
that  said  sum  of  money  to  be  paid  to  said  Juda\  shall  be 
]>aid  to  him,  his  executors,  &c.,  proportionally  out  of  the 
proceeds  of  said  suit,  as  the  same  may  be  paid  into  the  treas- 
ury of  this  board,"  &c. 
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May  Term,       It  will  be  observed  that  the  resolution  qnoted  is  made  the 
1861>      foundation  of  the.  response  set  up  in  this  paragraph  of  flie 
JcTDAH      reply;  and  as  the  words  of  that  writing  clearly  do  not 
„,      ^'         cover  all  the  matters  of  defense  set  up  by  the  answer,  the 
ViNCEKHBs  pleader,  by  averment,  attempts  to  show  the  meaning, — the 
Univebmit.  intention  of  the  parties,  by  its  adoption.    That  is,  he  attempts, 
by  averment,  to  so  enlarge  its  terms  as  to  include  all  matters 
of  defense  made  by  the  answer.    He  does  not  allege  any 
fraud,  mistake,  or  surprise,  in  reference  to  the  adoption  of  the 
resolution.    Now,  although  the  writing  is  to  be  read  by  the 
light  of  surrounding  circumstances,  we  are  inclined  to  think 
that  even  if  we  should  conclude  that  all  injunctions,  man- 
dates, and  proceedings  of  that  character,  growing  out  of  the 
main  suit,  should  be  considered  as  properly  included  in  the 
agreement  to  conduct  that  suit;  yet  we  can  not  perceive  how, 
in  pleading,  the  terms  of  that  agreement  can  be  so  interpreted 
as  to  include  services  and  expenses  in  a  co-ordinate  depart- 
ment of  the  government, — ^in  a  legislative,  not  a  judicial  pro- 
ceeding. 

It  is  not  necessary,  therefore,  for  us  to  determine  whether 
this  reply  was  valid  as  to  the  services  performed  in  the  injunc- 
tion and  mandate  cases,  because  it  was  clearly  bad  as  to  the 
services  and  expenses  before  the  Legislature.  These  services 
were  no  part  of  the  judicial  proceedings, — ^were  outside  of 
the  duties  of  an  attorney  at  law,  and  can  not  be  considered 
as  embraced  in  the  employment  of  an  attorney  to  conduct  a 
suit  And  as  the  parties  thus  reduced  to  writing,  their  agree- 
ment, it  should  have  specially  mentioned  services  that  would 
not  otherwise  be  included,  if  they  had  intended  so  to  contract. 
Not  having  included  such  provision,  one  party  can  not,  in  the 
absence  of  a  charge  of  fraud,  &c.,  by  pleading,  enlarge  its 
terms,  nor  by  parol  evidence  change  its  meaning.  This  para- 
graph was  therefore  bad,  and  the  demurrer  should  have  been 
sustained. 

The  sixth  paragraph  of  the  reply  was  demurred  to  for  var- 
ious causes;  among  others,  that  it  was  double,  redundant, 
prolix,  contradictoiy,  and  multifarious.  Even  if  it  is  true  that 
the  paragraph  is  subject  to  all  those  objections,  they  can  not 
now  be  taken  by  demurrer,  but  by  motion.    Motions  appear 
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to  have  been  made  to  divide  into  several  paragraphs,  and  also   "^vy  Term, 
to  strike  out;  but  as  no  exceptions  in  regard  to  the  rulings      1861. 
thereon  are  in  the  record,  we  can  not  notice  them.  Judah 

The  pleader  has  attempted  to  group  into  this  one  paragraph  „  ^* 
all  matters  of  reply  to  the  defenses  set  up.  If  its  great  length  Yincbnne8 
did  not  forbid,  being  some  fourteen  pages  of  closely  written  ^^nv^sBsiTY. 
foolscap,  we  would  copy  it  in  this  opinion,  as  an  evidence  of 
the  reform  of  our  old  system  of  pleading,  and  as  an  example 
of  the  short  and  simple  forms  that  were  to  be  introduced 
by  the  new  code.  It  is  true,  its  volume  is  increased  by 
having  injected  into  its  body  various  charges,  against  the 
defendant,  of  fraud,  corruption,  bribery,  and  general  rascality. 
As  an  instance:  the  resolution  of  February^  1853,  set  out  in 
the  fifth  paragraph,  is  again  copied,  apparently  as  a  reply  to 
the  answer,  but  with  averments  and  charges  accompanying  it, 
that  defendant  being  their  attorney,  a  member  of  their  board, 
and  their  secretary,  falsely  and  fraudulently  represented  to  them 
that  the  recovery  would  not  exceed  $23,000,  when  he  knew 
it  would  exceed  $65,000 ;  that  if  the  plaintifis  did  not  increase 
his  fees  over  the  sum  agreed  upon  by  the  contract  of  1843,  he 
wonld  destroy  their  books,  papers,  and  evidences  of  title,  &c.; 
that  relying  upon  his  false  and  fraudulent  representations, 
and  apprehending  that  he  would  execute  his  threats,  they 
passed  said  resolution,  &c.,  which  was  intended  to  embrace 
all  his  charges  for  services  and  outlays,  and  if  it  does  not,  it 
was  through  the  fraud  of  defendant,  who  drew  up  said  reso- 
lution, &c.;  that,  therefore,  they  were  not  bound  to  pay  said 
one  fourth,  but,  until  the  commencement  of  this  suit,  were 
willing  to  do  so,  if  he  had  not  wrongfuUy  converted,  &c. ; 
that  at  the  time  when,  &c.,  none  of  said  one  fourth  was  due ; 
that,  notwithstanding  the  contract  of  1843  was,  and  is 
binding,  and  the  conduct  of  defendant  in  1853  was,  as  afore- 
said, fraudulent,  yet  they  were,  until,  Ac,  disposed  to  treat 
him  liberally  as  to  fees;  but  that  he  was  not  equitably 
entitled  to  such  liberality,  and  they  therefore  claim  to  hold 
him  to  the  contract  of  1843,  and  have,  as  they  show,  rescinded, 
by  resolution,  the  said  resolution  of  1853. 

This  form  of  pleading  will  appear  the  more  strange  when 
it  is  recollected  that  the  defendant  did  not  set  up  the  resoln- 
Vol.  XVL— 6 
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May  Term,  tion  of  1853  as  to  fees,  but  by  his  acts  appeared  to  acquiesce 
1861.      in  the  rescission  thereof.    He  does  not  base  his  claim  for  fees 


JcDAH      upon  any  special  agi'eement,  but  makes  his  charges,  and  relies 
^'         upon  making  proof  as  to  their  correctness.    Plaintifis  respond 

J.  RUSTKES   OP      1  o  X  A 

ViNCENNEs   to  tlie  charges  by  setting  up  this  agreement,  and  then  attack  it 

University,  j^  ^\^q  game  pleading,  and  (which  is  outside  of  the  discussion 

on  demurrer,)  followed  it  up  by  obtaining  special  findings  of 

the  jury,  that  it  was  obtained  by  undue  means,  and  was  not 

binding. 

This  is  a  system  of  pleading  tliat  is  new  to  us,  and  perhaps 
ought  to  begin  and  end  with  this  case.  K  the  plaintiff  had 
intended  relying  upon  the  resolution,  &c.,  as  a  valid  special 
contract,  it  should  have  been  so  pleaded,  stripped  of  all  these 
extraneous  charges.  If  they  did  not,  why  set  it  up  and  then 
attack  it,  and  cumber  the  record  with  it  and  voluminous 
testimony  ofiered  in  reference  thereto,  unless  it  was  with  the 
intention  to  prejudice  the  defendant  before  the  jury.  This 
should  not  have  been  permitted. 

But  tlie  main  question  in  the  sixth  paragraph,  perhaps  the 
most  important  one  in  the  record,  remains  to  be  examined. 
It  is  the  reply  to  the  averment  in  the  answer,  that  the 
defendant  had,  in  procuring  the  passage  of  the  act  of  the 
Legislature  named  in  the  complaint,  expended,  of  the  bonds 
and  the  proceeds  of  the  bonds,  the  sum  of  $4,500,  with  the 
knowledge  and  consent  of  the  plaintiffs,  and  under  their 
direction  to  spend  such  amount  of  their  means  as  should 
be  necessary  to  eflfect  a  compromise ;  that  defendant,  in  pro- 
curing aid  and  assistance,  and  in  compromises,  necessarily 
expended  said  sum ;  and  that  said  bonds  were  thereby  pro- 
cured, and  not  otherwise. 

To  this  the  plaintiffs  replied,  as  to  a  part  of  said  sixth  para- 
graph, that  the  passage  of  said  act  was  procured  by  the  joint 
efforts  of  the  friends  of  the  State  University  and  otliers,  who 
contributed  as  much  as  defendant  to  its  passage ;  that  defend 
ant,  without  the  knowledge,  or  consent  of  plaintiflfe,  unlaw- 
ftiUy  and  unwarrantably  spent  said  money,  etc.,  in  fraudu- 
lently and  corruptly  using  the  same  to  bribe  members  of  tlio 
Legislature,  and  to  procure  the  aid  of  others  to  exert  an  im- 
proper influence  upon  members,  in  order  to  effect  the  passage 
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• 

of  aaid  act,  under  which  said  bonds  were  issued.     Tliat   May  Term, 

said  illegal  and  immoral  acts  were  unknown  to  the  plaintiffs, 1861. 

for  some  time  afterward ;  and  that  they  repudiate  and  scorn      Judah 
the  same.  ^      ^• 

If  it  is  true  that  the  agent  spent  the  $4,600,  for  which  a   Vin(  knnes 
claim  is  now  preferred,  in  bribing  members,  and  in  hiring  UNivKRHrnr. 
persons  to  bring  improper  influences  to  control  their  votes,  it 
will  certainly  be  conceded  by  all  honest  men,  that  no  more 
reprehensible  mode  could  have  been  devised  to  dispose  of  the  " 
funds  of  his  principal ;  nor  one  in  which  the  judiciary  would 
sooner  interpose  to  grant  relief;  providing,  the  principal 
should  occupy  a  position  to  seek  such  relief. 

Does  the  principal,  in  the  case  at  bar,  stand  in  such  posi- 
tion? By  the  adoption  of  the  resolution  and  order  of 
December  17,  1854,  above  quoted,  the  principal  had  vested 
in  the  agent  autliority  to  spend,  of  tlie  judgment  or  its  pro- 
ceeds, to  whatever  form  it  might  be  reduced,  an  unlimited 
amount,  as  to  quantity,  and  in  a  manner  unrestrained,  (keep- 
ing the  object  to  be  accomplished  in  view,)  except  by  the 
rules  of  law  governing  principal  and  agent.  The  State  owed 
the  debt,  and  a  decree  was  of  record  therefor,  but  the 
payment  thereof  was  delayed  by  harassing  litigation.  The 
object  in  view  was  to  procure  a  final  settlement  of  the  claim, 
and  of  pending  litigation,  through  an  application  to,  and  by 
the  action  of,  the  legislative  branch  of  the  government. 
Whether  or  not  there  are  proper  and  legitimate  modes  of 
using  money,  in  procuring  the  concurrence  of  the  members 
of  the  Legislature  to  such  a  settlement,  we  do  not  judicially 
know.  "We  can  not,  therefore,  say  that  the  answer  averring 
that  the  passage  of  the  act  was  procured  by  the  services 
of  the  defendant,  and  the  expenditure  of  said  money,  and 
not  otherwise,  was  bad;  nor,  that  the  averment  that  said 
money  was  for  said  purpose  necessarily  expended,  was  imma- 
terial or  vicious. 

The  reply  to  this  answer  does  not  directly  controvert  its 
truth.  Indeed,  the  construction  put  upon  it  by  the  pleader, 
as  stated  in  his  brief,  is  that  "  it  does,  to  a  great  extent, 
impliedly  confess  the  matter  in  the  answer.    Thus  it  admits 
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May  Term,  nearly  all  the  services  charged,  and  some  of  the  expenditures, 
I06I.  if  not  all  of  them ;  but  it  denies  the  value  of  the  services, 
JuDAH      and  avoids  the  claim,  by  setting  up  a  special  contract  as  to 

_,      ^'         some  of  the  items,  payment  asM»  others,  fraud  as  to  others, 

V1NCENNB8   illegality  and  corruption  as  to  others." 

Univbbsitt.      rjr^Q  |j^g|.  poftiou  of  the  sentence  is  applicable  to  the  state 

of  facts  set  up  to  avoid  the  $4,500  charge,  under  considera- 
tion. The  averment  is,  that  the  sum  named  was,  without 
the  knowledge  or  consent  of  BisTiop  or  Ellis^  or  the  appellees, 
used  by  defendant  to  bribe  members  of  the  Legislature,  and 
to  procure  the  aid  of  other  persons  to  exert  an  improper 
influence  upon  members,  to  procure  said  compromise  and 
the  passage  of  said  act.  This  involves  a  charge  of  an 
immoral  act,  and  an  illegal  use  of  the  means  of  the  principal, 
by  the  agent.  But  it  does  not,  in  our  opinion,  as  insisted  by 
the  defendant,  go  far  enough  to  amount  to  an  averment  that 
the  statute  owes  its  existence  to  those  illegal  and  immoral 
practices.  If  it  did,  we  would  then  be  called  upon  to  deter- 
mine whether  the  plaintiflfe  had  not  sapped  the  foundation  of 
their  suit  by  such  pleading.  It  is  true,  an  issue  can  not  be 
made  thus,  collaterally,  ( Wright  v.  Defrees^  8  Ind.  303)  nor, 
indeed,  by  the  State  directly,  (  McCullough  v.  The  State^  11 
Ind.  431)  to  determine  the  conduct  and  motives  of  members 
of  the  Legislature.  But,  if  a  party,  judicially  seeking  his 
rights  under  and  by  virtue  of  a  statute,  avers,  in  his  plead- 
ing, that  the  statute  owes  its  existence  to  such  illegal  and 
immoral  practices,  we  are  not  prepared  to  say,  but  that  he 
would  thus,  by  his  own  showing,  deprive  himself  of  the  right 
to  recover. 

We  believe  that  the  reply,  in  view  of  the  averment  in  the 
answer  that  the  passage  of  the  act  was  procured  by  the 
expenditure  of  the  money  and  not  otherwise,  appro^^hes  as 
near  impliedly  admitting  that  fact  as  could  safely  be  done. 
If  the  averments,  in  such  reply,  of  bribery  and  corruption, 
stood  alone  in  response,  it  would  be  a  very  grave  question  as 
to  whether  it  would  not  be  a  fatal  pleading ;  but  they  are 
coupled  with  the  averment,  that  the  act  in  question  owes 
its  existence  as  much  to  the  exertions  of  the  friends  of  the 
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State  UniyerBitj  and  others,  as  to  the  defendant ;  and,  there-  May  Tersk, 
fore,  does  not  admit  that  the  means  used  by  the  defendant      1861. 
piocnred  its  passage.  Judah 

Still  the  question  remains,  were  the  plainti£&  in  a  position  ^  ^' 
to  avail  themselves  of  this  charge  against  their  agent,  even  Vincennes 
if  it  were  true  ?  The  act  passed,  authorized  the  ^  Auditor  ^nivemitt. 
and  Treasurer  of  State  to  ascertain  the  amount  due,  and 
to  issue  State  bonds  to  the  trustees,  payable  to  them  or 
bearer,  at  the  pleasure  of  the  State  after  thirty  years,  bear- 
ing 6  per  cent.,  &c.;  and  that  the  receipt  by  the  trustees  of 
such  bonds  should  be  taken  to  be  a  release  to  the  State  and 
all  persons,  &c.  Acts  1855,  p.  50.  The  failure  of  the  appel- 
lees to  receive  the  bonds  would  have  operated  as  a  repudia- 
tion of  that  form  of  settlement,  and  left  matters  as  before  the 
passage  of  the  act.  The  mere  reception,  by  their  agent,  of  a 
part  of  the  bonds,  without  their  express  orders,  would  cer- 
tainly not  place  them  in  a  worse  position  than  if  they  had 
themselves  received  them.  The  agent  had  as  full  knowl- 
edge as  any  one  of  the  circumstances  under  which  the  act 
was  passed,  and  the  bonds  procured.  When  knowledge  was 
brought  home  to  them  of  the  acts  of  their  agent,  they 
might  have  refused  to  receive  any  more  of  said  bonds,  and 
rendered  valueless,  by  adopting  the  proper  course,  those  in 
the  hands  of  their  agent  or  any  other  persons  having  notice 
—whether  in  the  hands  of  persons  who  may  have  bought 
in  good  faith,  without  notice,  we  need  not  determine,  as 
there  is  no  averment  that  any  of  said  bonds  were  so  held. 
Thus,  the  settlement,  and  the  acts  of  their  agent  in  procuring 
it,  coald  have  been  repudiated.  There  may  be  other  modes 
in  which  the  same  object  could  have  been  accomplished. 

The  appellees  did  not,  and  do  not  now,  seek  to  set  aside 
said  settlement;  but  are  striving  to  avail  themselves  of  its 
benefits,  while  they  do  not  desire  to  bear  the  expense  incurred 
by  their  agent  in  bringing  it  about.  He  avers  his  acts  were 
necessary.  They  say,  in  their  pleading,  that  they  were 
immoral  and  illegal ;  and  in  alignment,  that,  thei*efore,  they 
could  not  be  necessary.  We  shall  not  decide  whether  their 
conclusion  so  inevitably  follows  their  proposition;   because 
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May  Term,  they  had,  by  their  resolution,  opened  wide  the  door  for 

1861.  expenditnre.    Their  agent  entered  and  spent  their  money. 

JiTOAH  A  compromise  was  effected ;  whether  through  that  expend!- 

,,,      ^*  tnre  or  not  we  shall  not  inquire.    After  knowledge  of  the 

1  RU8TFF8  Op 

Vtncennes   facts,  they  seek  to  avail  themselves  of  the  benefits,  and  to 

ITnivkkritt.  q^^  aside  the  burdens  incident  to  that  compromise.    This 

they  can  not  do.    1  Par.  on  Cont  45  and  note;  Smith  v. 

ffodson,  4  T.  R.  211-217;*  1  Hill,  318;  23  Howard,  189; 

8  Carr.  &  Payne,  316. 

It  is  not  clear  to  us  but  that  the  appellees,  after  having 
knowledge  of  the  acts  of  their  agent,  under  their  resolution 
and  order,  by  accepting  the  benefits  of  his  labor — ^the  fruits 
resulting  from  the  passage  of  the  act — ^have  themselves 
placed  a  construction,  in  consonance  with  that  of  their  agent, 
upon  this  order,  which  from  its  ambiguity,  and  the  general 
principles  of  morality  which  ought  to  maintain,  might  not 
'  otherwise  have  been  given  to  it. 

As  the  paragraph  professes  to  reply  to  the  whole  answer, 
and  thus  fails,  in  the  particulars  pointed  out,  to  do  so,  the 
demurrer  should  have  been  sustained. 

Many  additional  questions  are  presented;  upon  instruc- 
tions given  and  refused;  upon  interrogatories  sent  to  the 
jury,  and  others  refused ;  upon  the  refusal  of  the  Court  to 
render  a  judgment  in  accordance  with  the  special  findings, 
and  not  upon  the  general  verdict;  and  on  the  ruling  in 
refusing  a  new  trial.  As  all  the  instructions  and  special 
interrogatories  were  given  to  the  jury  with  reference  to 
the  issues  then  being  tried ;  and  as  the  pleadings  will, 
necessarily,  have  to  be  much  changed  to  conform  to  the 
views  expressed  in  this  opinion,  it  would  throw  but  little 
light  upon  the  case,  in  its  future  progress,  to  examine  those 
questions  in  detail. 

We  have  purposely  avoided  intimating  any  opinion  in 
reference  to  questions  of  public  policy,  which  might  be  sup- 
posed to  be  involved  in  parts  of  the  transactions  detailed ; 
because  Courts  will  often  refuse  aid  to  execute  a  contract, 
which,  if  executed,  they  would  in  like  manner  refuse  to 
relievo  a  party  from. 
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Per  Ouriam. — ^Thc  judgment  is  reversed,  with  costs.  Cause  May  Term, 
remanded,  &c.  1861. 

J.  P.  UsJier^  J.  E.  McDonald  and  A.  L.  Roache^  for      Judah 
the  appellant.  „      ^'* 

— ^  J/RUSTSBS  OP 

U.  F.  Linder^  D.  McDonald  and  D.  W.  YoovKees^  for  Vincbnnks 
the  appeUees.  UNivERsmr. 

(I.)  By  counsel  for  appellant  The  tort  of  one  who  Assumes  an  agency 
for  another  may  be  adopted  by  ratification.  1  Parsons  on  Contracts,  p.  44.  n.  t. 

Even  when  the  act  of  the  agent  was  fiaudulent  it  may  be  adopted  by  rati- 
fication.    Qmiih  V.  Bod9(m,  4  T.  R.  211-217. 

Bringing  an  action  of  assumpsit  is  a  ratification.    Id, 

If,  from  the  plsuntiff's  own  showing,  or  otherwise,  it  appears  that  the 
cause  of  action  arose  ex  turpe  causae  the  Court  will  not  assist.  Chitty  on 
Cont  p.  571 ;  Swain  y.  Bussel^  10  Ind.  438.  Fraud  of  the  agent  affects  the 
prindpaL    Chitty  on  Cont  p.  586 ;  1  Pars,  on  Cont  p.  62. 

'Where  there  is  a  right  to  rescind  for  fraud,  the  party  must  repudiate  the 
whoie  transaction  at  the  time  of  discovery.  Campbell  T.  Fleming,  1  Ad.  & 
Ellia,  40 ;  8ar.  Bailroad  Co.  v.  Bow,  24  Wend.  74 ;  Masson  v.  Bovet,  1 
Denio,  69 ;  Wlheaton  v.  Baker,  14  Barb.  594 ;  Munn  v.  Worrall,  16  id.  221 ; 
Comparet  t.  Hedges,  6  Blackf.  416 ;  Shc^er  v.  Shade,  7  id.  178 ;  Cain  v. 
Guthrie,  8  id.  409 ;  iMwrence  v.  Dale,  3  Johns.  Ch.  R.  33 ;  17  Johns.  R. 
437  ;  Veazie  y.  WiUiams,  8  How.  134 ;  Benedict  y.  Smith,  10  Paige,  126. 

A  participant  in  a  fraud  can  not  ask  the  interposition  of  the  Court.  Swain  y. 
Bussel,  10  Ind.  438.  The  Courts  will  not  aid  in  rescinding  an  illegal  agree- 
ment after  it  has  been  executed.  Morris  v.  Philpot,  11  Ind.  448 ;  23  How.  189. 

(2.)  By  counsel  for  appellees.  The  set-off  shall  be  allowed  only  in  actions 
for  money  demands  on  contract.     2  R.  S.,  ^  56,  p.  39. 

The  defense  is  equally  unauthorized  as  a  counter  claim.  Conner  v.  Win* 
ton,  7  Ind.  523 ;  Lovejoy  v.  Bobinson,  8  Ind.  399 ;  Miles  v.  JSUcin,  10  id» 
329  ;  Slayback  v.  Jones,  9  id.  470. 

There  is  no  English  case  later  than  James  I.  in  which  a  recoupment  was 
allowed,  which  was  not  an  action  in  form  ex  contrcuiu.  Qodsal  v.  Boldero, 
9  East  72 ;  PuUer  v.  StanifaiUi,  11  Ul.  232 ;  Barclay  v.  Stirling,  5  M.  & 
S.  6,  10 ;  Famsworfh  v.  Qarranf,  1  Campb.  38. 

A  claim  of  a  lieu  for  a  sum  different  from,  or  greater  than,  the  true  one, 
is  a  waiver  of  the  lien  and  destroys  it.  Scarf e  v.  Morgan,  4  Mee.  &  W. 
270 ;  Dirls  v.  Bidmrth,  1  Car.  &  M.  629 ;  Saunders  on  PI.  and  Ev.  641 ; 
Picquet  v.  McKay,  2  Blackf.  465. 

^  In  this  countr3%  contracts  made  with  a  view  to  secure  the  passage  of 
legislative  enactments,  or  the  ix^rfomiancc  of  executive  acts,  have  been  held 
to  be  void,  a«?  against  public  jwlicy."  Sedgii^'ick  on  Stat  and  Const  Law, 
66.  In  Harris  v.  Baofs  Ex's,  10  Barb.  489,  it  is  decided  that  the  attorney  can 
recover  nothing  for  such  ser\*ices.  See,  also,  Marshall  v.  Baltimore  and  Ohio 
Bailroad,  16  Howard,  314;  Clippinger  v.  Hephamjh,  5  Watts  &  Serg.  315. 


72 


CASES  IN  THE  SUPREME  COUKT 


Hkjr  Term, 

186L 

Perbik 

V. 
JOHNSOir. 


Utesdayj 
May  28. 


Pebbin  and  Another  v.  Johnson  and  Others. 

Proceedings  by  creditors  to  set  aside  a  mortgage  alleged  to  haye  been  fraud- 
ulentlj  made  by  the  debtor.  The  mortgagor,  mortgagee,  and  an  assignee 
of  the  mortgage  were  made  defendants.  The  mortgagor  was  defaulted, 
and  the  other  defendants  answered  by  general  denial. 

ffdd,  that  the  wife  of  the  mortgagor  was  not  a  competent  witness  to  proye 
declarations  of  the  mortgagee,  tending  to  show  his  knowledge  of  the 
fraudulent  purpose  with  which  the  mortgage  was  executed. 

Heldf  also,  that  notwithstanding  the  default  against  the  mortgagor,  the  other 
defendants  having  traversed  the  complaint,  it  was  incumbent  on  the 
plaintifEs,  in  order  to  a  recovery,  to  establish,  by  proof,  their  case  as  stated 
in  the  complaint ;  and  hence  the  testimony  propesed  to  be  given  by  the 
wife  tended  to  authorize  the  recovery  of  a  judgment  against  her  hus- 
band. 

SUd,  also,  that  the  mortgagee  was  not  a  competent  witness  in  behalf  of  his 
co-defendants,  to  prove  that  the  mortgage  had  been  received  by  him  in 
good  faith,  as  such  testimony  tended  to  defeat  a  recovery  against  him,  and 
was  matter  in  which  he  was  jointly  interested  with  his  co-defendants. 

APPEAL  from  the  Dcarhorn  Circuit  Court. 

Davison,  J.  —  The  appellants,  who  were  the  plaintiffe, 
brought  this  action  against  Johnson^  Glasgow  and  Morgan^ 
alleging  in  their  complaint  that  they  are  the  judgment  credi- 
tors of  Morgan^  who,  with  intent  to  defraud  his  creditors,  had 
executed  to  Olasgow  a  mortgage  o»  certain  land  in  Dear- 
&6>m  county,  known  as  "The  LougTiery  Farm."  The  mort- 
gage bears  date  August  31,  1853,  and  was,  on  December  16, 
1866,  assigned  by  Glasgow,  the  mortgagee,  to  Johnson^ 
without  consideration.  It  is  averred  that  the  plaintiff,  on 
May  5, 1858,  recovered  judgment  against  Morgan  for  93,358, 
upon  debts  contracted  prior  to  Aiigust  1853,  and  that  an 
execution  issued  on  said  judgment  had  been  levied  on  the 
mortgaged  premises,  which,  though  offered  for  sale  by.  the 
sheriff,  wotild  not  sell  on  account  of  the  alleged  fraudulent 
mortgage.  That  Glasgow,  when  tlie  mortgage  was  executed, 
and  Johnson,  when  it  was  assigned,  had,  respectively,  full 
notice  of  the  fraudulent  purposes  of  Morgan.  The  relief 
prayed  is  that  the  mortgage  be  set  aside,  &c.,  as  fraudulent 
and  void.  Against  Morgan  there  was  a  default  regularly 
taken.    The  answers  of  Glasgow  and  Johnson  are,  in  effect. 
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general  denials.    Verdict  for  the  defendants ;  npon  which  the  Hay  Tem, 
Court,  having  reftised  a  new  trial,  rendered  judgment.  I06I' 

Upon  the  trial  the  plaintiffs  offered  in  evidence  the  depo-  Pmnix 
sition  of  one  Laura  Morgan^  which  had  been  duly  taken  and  ^  ^' 
filed  in  the  cause.  And  it  having  been  admitted  that  the 
deponent  was  the  wife  of  Andrew  Morgan^  one  of  the  defend- 
ants, the  other  defendants  moved  to  suppress  the  deposition 
on  the  ground  that,  her  husband  being  a  party,  she  was 
incompetent  as  a  witness.  The  Court  sustained  the  motion 
and  the  plaintiffs  excepted.  The  deposition  proposed  as  evi- 
dence is  set  forth  in  the  record.  It  relates,  exclusively,  to 
communications  made  by  Glasgow  to  the  witness,  tending  to 
prove  his  knowledge  of  the  fraudulent  purpose  with  which 
Morgan  executed  the  mortgage.  At  common  law,  ^^  A  wife 
is  incompetent  to  testify  in  any  civil  proceeding  in  which  her 
husband  is  a  party,  or  is  directly  and  immediately  interested 
in  the  event  of  a  suit,  whether  civil  or  criminal."  1  Greenl. 
Ev.,  §  §  334,  337;  1  PhU.  Ev.,  4  Am.  Ed.,  pp.  77-84.  But 
we  have  a  statute  which  says :  ^'  Husband  and  wife  are  incom- 
petent witnesses  for  or  against  each  other,  and  they  can  not 
disclose  any  communication  from  one  to  the  other,  made  dur- 
ing the  existence  of  tlie  marriage  relation,  whether  called  as 
a  witness  while  that  relation  exists  or  afterward."  2  B.  S., 
§  240,  p.  82.  As  has  been  seen,  the  deposition  does  not  tend 
to  disclose  any  communication  between  the  witness  and  her 
husband,  nor  does  the  testimony  which  it  offers  to  disclose 
oiake  her  a  witness  for  him.  And  the  appellant  contends, 
that  the  matter  to  which  she  proposed  to  testify  would  not, 
if  admitted,  have  been  evidence  against  him.  We  think  .  / 
otherwise.  The  mere  fact  that  Morgan  had  suffered  a  default 
can  not  vary  our  decision  of  the  question  under  discussion ; 
because  the  other  defendants  having  pleaded  the  general  tra- 
verse, it  was  incumbent  on  the  plaintiff,  in  order  to  recover, 
to  establish,  by  proof,  their  case  as  stated  in  the  complaint. 
Having  done  this,  they  would  have  been  entitled  to  a  judg- 
ment against  all  the  defendants,  including  Morgan^  not  only 
upon  the  merits  of  the  controversy,  but  for  their  costs 
expended  in  the  prosecution  of  the  suit;  when,  in  the  absence 
of  proof  that  Glasgow  had  notice  of  the  frandxdent  purpose 
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May  Term,  of  the  moi*tgage,  no  Buch  judgment  could  have  beeu  re- 

1861.      covered.    And  the  result  ia,  the  deposition  before  ufi,  made 

Pbbrin      by  Morgan^s  wife,  was  con*ectly  suppressed,  because  the 

.    ^-         evidence  which  it  contains  tends  to  authorize  the  recovery  of 

a  judgment  against  her  husband. 

The  defendant  Johnson^  at  the  proper  time,  produced 
Glasgow^  his  co-defendant,  and  by  him  offered  to  prove,  inter 
alia^  that  he,  Glmgow^  received  from  Morgan  the  mortgage 
on  the  ^^  Loughery  &rm  in  good  faith,  without  any  fraudulent 
purpose,  and  without  any  knowledge  whatever  that  Morgan 
desired  to  execute  said  mortgage  with  intent  to  hinder,  delay, 
or  defraud  his  creditors  or  any  of  them."  An  objection  to  the 
proof  of  these  facts,  by  Glasgow^  was  overruled,  and  he  was 
allowed  to  give  the  proposed  evidence,  on  the  ground,  as 
alleged  by  the  Court,  ^'that  the  witness,  though  a  party  to 
the  suit,  was  competent  to  testify  generally  in  the  cause  for 
his  co-defendant,  JohnsonP 

By  §  302  of  the  code,  it  is  provided,  that  "  A  party  may  be 
examined  on  behalf  of  his  co-plaintiff  or  co-defendant,  as  to 
any  matter  in  which  he  is  not  jointly  interested  or  liable  with 
such  co-plaintiff  or  co-defendant,  and  as  to  which  a  separate 
^  and  not  a  joint  judgment  shall  be  rendered."  2  R.  S.,  p.  97. 
Under  this  provision  we  have  ruled,  that  where  the  matter 
proposed  as  evidence  on  the  trial,  "tended  to  prove  that 
there  was  no  cause  of  action  against  the  defendants,  or  either 
of  them,  it  is  evidently  matter  in  which  they  are  all  inter- 
ested, and  can  not  therefore  be  proved  by  a  co-defendant" 
Mng  V.  Hubble,  15  Ind.  64 ;  Rxibhle  v.  Wolf,  id.  204.  The 
principle  involved  in  these  decisions  is,  in  our  judgment, 
applicable  to  the  case  at  bar.  Tliis,  as  we  have  seen,  is  a 
joint  suit  against.  Morgan,  Glasgow  and  Johnson.  The 
charge  is,  that  Morgan  executed  the  mortgage  with  intent  to 
defraud  his  creditors;  that  Glasgow  v^h^n  he  received  it  as 
mortgagee,  and  Johnson  when  it  was  assigned  to  him,  '•  had, 
respectively,  full  notice  of  the  fraudulent  purpose  of  Morgan!'^ 
Now,  it  is  evident  that  the  inquiry  raised  by  the  pleadings, 
whether  Glasgow,  when  he  took  the  mortgage,  had  notice  of 
tlie  intent  with  which  it  was  executed,  is  one  in  which  all  the 
defendants  wei^e  intei-osted ;  because,  in  the  event  of  proof  that 


OF  THE  STATE  OF  INDIANA.  75 

be  received  the  mortgage  honestly  and  in  good  faith,  the   May  Term, 
plaintiff's  action  could  not  be  maintained  against  any  defendant      1861> 
Gl€tsgow  being  a  co-defendant,  his  testimony  as  to  the  pro-       Labsh 
posed  &ct8  was  plainly  inadmissible.     And  for  the  reason 
that  it  was  admitted,  the  judgment  must  be  reversed. 

Per   Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c.  • 

W.  S.  Holman  and  Jtio,  D.  Haynen^  for  the  appellants. 

J,  T.  Brawn^  Jho.  Schwartz  and  IT.  O.  Comstook^  for  the 
appellees. 


«  mmm  • 


V. 

ESTKP. 


Labsh  v.  Estep. 

Where  several  separate  demurrers,  to  different  paragraphs  of  an  answer,  are 
OTeiTuled,  the  action  upon  each  demurrer  need  not  he  separately  assigned 
for  error. 

A.  and  B,  being  joint  owners  of  a  saw  mill  in  process  of  erection,  A.,  by 
contract  in  writing,  sold  his  interest  therein  to  B»  for  a  price  to  he  ascer- 
tained by  appraisers  selected  by  the  parties.  The  mill  was  to  be  finished 
by  the  parties  jointly,  as  though  a  sale  had  not  been  made,  and  was  to  be 
appraised  "as  finished,'*  and  one  half  of  the  appraisement  paid  when  the 
mill  was  completed,  &c. 

Hdd,  that  the  contract  should  be  construed  to  mean  that  the  appraisement 
was  to  be  made  without  waiting  for  the  completion  of  the  mill. 

APPEAL  from  the  Putnam  Common  Pleas.  I^ieadav, 

WoBDKN,  J. — Tliifl  was  an  action  by  Lar%\  against  Estep. 
The  complaint  contained  two  paragraphs,  the  second  of  which 
was  upon  an  award.  A  demurrer  was  correctly  sustained  to 
the  second  paragraph.  The  award  was  bad,  for  the  reasons 
stated  in  Estep  v.  Larsh^  at  the  present  term,  {^post^  p.  82). 

Tlie  firat  paragraph  was  upon  an  agreement  entered  into 
l)ctwecn  the  parties,  and  sets  out  the  agreement  as  follows : 

*^This  agreement,  made  this  13th  day  of  December^  1851, 
between  Le  Roy  M,  Larsh  and  John  W.  EaU^^  both  of 
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May  Term,    Wayne  county,  Indiana^  witneeseth :  that  the  said  Zar$h  has 

1861.      Bold  to  said  JEsi^  his  undivided  interest  in  the  saw  mill 

Labsh  '    and  land  purchased  by  said  Zareh  of  William  S,  T.  Morton^ 

„  ^'         and  in  which  said  Larsh  had  heretofore  sold  said  Eat^  ose 
£htbp. 

undivided  half;  and  said  Eatep  has  agreed  to  pay  said  Morton 
the  balance  of  the  purchase  money  due  him  on  said  property, 
and  has  executed  his  notes  for  the  same,  and  has  received  a 
title  bond  for  the  same  from  said  Morton,  And  it  is  agreed 
between  said  parties  that  the  saw  mill  is  to  be  completed  by  the 
present  parties,  in  the  same  manner  as  if  this  agreement  had 
not  been  made,  under  the  arrangement  with  the  mill-wright. 
And  it  is  agreed  that  the  undivided  half  of  said  Larsh^  of 
said  saw  mill,  premises  and  privileges  thereunto  belonging, 
shall  be  appraised  under  oath  as  finished  at  its  cash  value  on 
hand,  by  two  disinterested  appraisers,  one  to  be  chosen  by 
each  party,  and  if  the  two  can  not  agree,  they  two  are  to 
select  a  third  disinterested  party  appraiser,  and  the  appraise- 
Inent  so  made  by  such  appraisers,  or  any  two  of  them,  shall 
be  final  between  the  parties ;  and  then  one  undivided  half  of 
all  the  joint  debts  and  demands  against  said  Larsh  and 
EBtep^  on  account  of  said  mill  and  improvements,  after 
deducting  credits  or  ofi*-sets,  shall  be  deducted  from  such 
appraisement,  and  which  debts  and  demands  said  Ektep 
hereby  agrees  to  pay  after  deducting  credits  and  off-sets ;  and 
then  said  E%tep  agrees  to  pay  said  Larsh  such  appraisement 
as  follows,  to  wit :  one  half  the  amount  when  said  saw  mill 
shall  be  finished  and  possession  exclusively  given  said  Est^^ 
deducting  from  the  first  payment  the  debts  so  to  be  paid  for 
said  parties,  and  the  other  half  in  one  year  from  the  first  day 
of  January  next,  deducting  from  the  sum  last  due  $281  and 
77  cents,  assumed  to  be  paid  to  said  Morton^  by  said  Estq^^ 
on  said  premises.  Said  Estep  is  also  to  have  in  the  above 
contract  the  joint  personal  property  now  belonging  to  said 
parties,  including  a  new  log  wagon  now  being  made  for  said 
parties  at  Richmond^  which  property  (that  is  LarsVs  half  of 
the  same)  is  included  in  said  sale  by  said  Larsh  to  said 
Estep^  and  is  to  be  appraised  with  said  mill  and  premises, 
and  in  the  same  manner.  The  rock  on  the  premises  said 
Larsh  is  to  retain  as  his  property,  and  the  brick  said  E^Up 
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is  to  pay  John  Wilson  for,  and  pay  said  Zar^A  Jn^-AdHa]^  pi|^l 

thofiuand  for  hauling  the  game,  and  then  they  maU  belong  16 

said  JSstep  as  bis  property.    It  is  also  nndersJI^ipa  x{i!tbii||ii4 

mill  privilege,  mill  and  lands  are  to  be  appraiSMi^y  said 

appraisers  as  they  now  are,  and  subject  to  any  bacJrwatef 

now  upon  thenu 

(Signed,)    "L.  M.  Labsh. 

"J.W.  ESTBP." 

The  complaint  alleges  a  performance,  on  the  part  of  the 
plaintiff,  of  the  matters  to  be  by  him  performed,  and  sets  forth 
an  appraisement  as  stipulated  for,  made  on  December  26, 
1851 ;  by  which  it  appears  that  the  appraisers  appraised  the 
mill  ^  as  finished,"  in  accordance  with  the  terms  of  the  con- 
tract. The  paragraph  seeks  to  recover  the  amount  of  the 
appraisement,  as  provided  for  by  the  contract    . 

To  this  paragraph  the  defendant  filed  an  answer  of 
twelve  paragraphs,  to  the  last  six  of  which,  the  plaintiff  filed 
separate  demurrers.  The  demurrer  was  sustained  to  the  sixth, 
and  overruled  as  to  the  others,  and  the  plaintiff  excepted. 
Replications  were  filed,  and  the  issues  were  tried  by  a  jury, 
who  found  for  the  defendant,  and  judgment  was  entered  on 
the  verdict,  over  a  motion  for  a  new  trial. 

By  way  of  assignment,  it  is  alleged  that  the  Court  erred 
"  in  overruling  the  plaintifi^'s  demurrer  to  the  defendant's 
answer."  It  is  insisted  by  the  appellee,  that  this  assignment 
18  insufficient ;  that  it  should  have  pointed  out  the  particular 
paragraphs  -of  the  answer  to  which  the  demurrer  was  over- 
ruled. We  think  the  assignment  should  be  regarded  as  suffici- 
ent The  demurrers  were  overruled  as  to  all  the  paragraphs 
to  which  they  were  filed,  except  one;  and  as  a  reference  to 
the  record  will  readily  show  the  rulings  of  the  Court  on  the 
demurrers,  it  would  be  perhaps  too  extremely  technical  to 
hold  that  the  assignment  is  a  nullity.  We  regard  the  assign- 
ment as  sufficient  to  bring  in  review  the  ruling  below  upon 
the  five  paragraphs  to  which  the  demurrers  were  overruled. 

The  counsel  for  the  appellant  have  discussed  the  third  and 
fourth  pai-agraphs  of  the  answer,  but  as  we  understand  the 
record,  no  demurrer  was  filed  to  them,  as  counsel  seem  to 
suppose ;  therefore,  we  shall  not  notice  them.    To  the  para- 
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Labsh 

V. 

Ebtep. 


May  Term,   graphs  demurred  to,  no  special  objection  is  pointed  out, 
1861.      except  the  seventh,  therefore  the  others  will  not  be  further 
noticed. 

The  seventh  paragraph  is  as  follows : 
'  '^  And  for  a  inrther  answer,  &c.,  the  defendant  says  he 
admits  he  executed  the  agreement  set  out  in  the  complaint, 
and  that  by  said  agreement  said  saw-mill  was  to  be  appraised, 
when  finished,  at  its  fair  cash  value,  by  two  appraisers,  to  be 
chosen  by  the  parties ;  and  in  case  the  two  could  not  agree, 
they  were  to  choose  a  third  appraiser,  and  the  appraisement 
of  such  appraisers,  or  a  majority  of  them,  should  be  the 
price  of  said  mill  and  premises.  The  one  half  of  such 
appraisement  was  the  price  the  defendant  was  to  pay  to  the 
plaintiff  for  one  half  of  said  mill  and  premises.  And  the 
defendant  avers  that  no  appraisement  of  said  saw-mill  and 
premises,  since  the  said  saw-mill  was  completed,  has  ever  been 
made;  and,  therefore,  the  price  the  defendant  is  to  pay  the 
plaintiff  for  his  half  of  said  saw-mill  and  premises  has  never 
been  determined  and  settled ;  and  the  defendant  says,  that  as 
soon  as  said  saw-mill  and  premises  are  appraised,  as  is  stipu- 
lated in  said  agreement,  he  is  willing  to  pay  said  plaintiff  as 
is  stipulated  and  agreed  upon  in  said  agreement/' 

This  paragraph  goes  to  the  construction  of  the  contract 
If,  by  the  terms  of  the  contract,  the  appraisement  was  not  to 
be  made  until  the  miU  should  be  completed,  the  answer  may 
be  good ;  but  if,  on  the  other  hand,  an  immediate  appraise- 
ment was  contemplated,  without  necessarily  waiting  for  the 
completion  of  tlie  mill,  the  paragraph  is  clearly  bad,  as  it 
does  not  controvert  or  avoid  the  appraisement  alleged  and  set 
out  in  the  complaint. 

It  seems  to  us  to  be  clear  enough  by  the  teniis  of  the  ecu- 
tract,  that  the  parties  contemplated  an  appraisement  before 
the  mill  should  be  completed.  It  was  stipulated  that  the  mill 
should  be  completed  by  the  parties  as  if  the  contract  had  not 
been  made,  and  that  it  should  be  appraised  "  as  finished,'' 
and  that  payment  should  be  made,  one  half  when  the  mill 
should  be  finished,  &c.  The  entire  contract  seems  to  import 
that  the  appraisement  was  to  be  made  without  waiting  for 
tlie  completion  of  the  mill.    It  follows,  that  the  paragraph  in 
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Bruoh 

V. 

Dabst. 


queetion  ib  bad,  as  based  upon  a  wrong  constniction  of  the  Hay  Term, 
contract,  and  that  the  demurrer  thereto  should  have  been      1861. 
sustained. 

We  can  not  say  that  this  mling  did  not  injure  the  plaintiff. 
The  evidence  is  not  in  the  record,  and,  for  aught  that  appears, 
the  defendant  may  have  succeeded  upon  this  paragraph  of 
his  answer  and  no  other.  Errors  are  assigned  upon  instruc- 
tions given,  but,  as  the  evidence  is  not  in  the  record,  we  think 
it  unnecessary  to  notice  them,  inasmuch  as  the  judgment  will 
have  to  be  reversed  for  the  reasons  above  stated. 

Per  Curiam.. — ^The  judgment  is  reversed,  at  the  costs  of 
the  appellee,  and  the  cause  remanded,  with  leave  to  the  par- 
ties to  amend  their  pleadings. 

John  A.  Matson  and  «/.  B.  Julian^  for  the  appeUant. 

Z>.  McDonald  and  Chas.  M.  Walker,  for  the  appellees. 


•  •  f  t 


Brugh  v.  Dabst  and  Others. 


Where  in  proceedings  for  the  foreclosure  of  a  mortgage,  part  only  of  the 
DOtes  secured  are  due,  if  the  property  is  found  hy  the  Court  to  he  sus- 
ceptihle  of  division,  the  Court  must  specify  by  metes  and  bounds  the  par- 
ticular portion  to  be  sold. 

APPEAL  from  tlie  Blackford  Common  Pleas.  Thedday, 

IIaxna,  J. — ^Tliis  was  a  suit  on  a  note  and  to  foreclose  a  ^^ 
mortgage  given  to  secure  the  same,  and  other  notes  not  due. 
Tliere  was  a  judgment  for  the  amount  of  the  note,  and  a  fore- 
closure of  the  mortgage  as  to  the  same.  Tliere  was  also  a  find- 
ing as  to  the  amounts  of  the  other  notes,  and  that  the  holder 
thereof  was  entitled  to  have  the  mortgage  foreclosed  as  to  them ; 
and  an  order  that  execution  issue  upon  the  judgment,  and  that 
so  much  of  the  property  as  might  be  necessaiy  should  be  sold  to 
satisfy  the  same ;  and  that  upon  failure  to  pay  each  install- 
ment as  it  fell  due,  execution  should  in  like  manner  be  issued 
and  served.    The  Court  found  that  by  the  pleadings  the 
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May  Term,  defendant  admitted  that  the  land  waa  snBceptible  of  divlBion ; 

1861.     but  did  not  find  or  designate  how  or  by  what  metes  and  bounds 

Bbuoh      it  could  be  divided. 

▼•  The  question  presented  for  our  conoideration  is  upon  the 

&ilure  so  to  find.    There  was  no  motion  for  a  new  trial.    The 

aggregate  amount  of  all  of  the  installments  was  over  $1,000. 

The  amount  due  being  less  tha&  f  1,000,  we  suppose  the  Court 

had  jurisdiction. 

The  order  of  the  Court  directing  the  sale  of  so  much  of  the 
mortgaged  premises  as  might  be  necessary  to  satisfy  the  debt 
due,  after  finding  that  the  same  was  susceptible  of  division, 
and  without  designating  the  form  or  manner  of  division,  or 
the  p&t  to  be  first  sold,  was,  in  our  opinion,  erroneous.  The 
officer,  in  making  sale,  might  divide  the  land  in  entirely 
different  parcels  from  those  contemplated  by  the  Court,  in 
arriving  at  the  conclusion  that  the  same  could  be  divided; 
and  thus  the  judicial  determination  of  the  Court  upon  that 
point,  after  hearing  proof  or  examining  the  pleadings,  might 
be  annulled  by  a  ministerial  officer.  As  the  writ  would  con- 
tain no  directions  to  him,  except  to  sell  so  much  as  would 
satisfy  the  debt,  and  as  he  would  not  be  authorized  to  hear 
proof  upon  the  question  of  division,  it  is  manifest  that  he 
would  be  left  to  the  sole  guidance  of  his  discretion.  The  Court 
should  have  adopted  some  of  the  known  modes,  usually  resorted 
to,  to  obtain  judicial  knowledge  upon  that  question,  and  should 
have  made  an  order  of  record,  which  could  be  incorporated 
in  the  writ  and  pursued  by  the  officer  in  making  a  levy  and 
sale.  The  judgment,  so  far  as  it  is  not  in  conformity  witii 
this  opinion,  must  therefore  be  reversed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Brownlee^  for  the  appellant 

A,  J.  N'fff^  for  the  appellees. 
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May  Term, 
Baenaed  and  Others  v.  Pbck.  1861. 

APPEAL  from  the  Putnam  Circtiit  Court.  v. 

Per  Curiam. — Suit  on  note,  and  to  reform  and  foreclose  a      Small. 
mortgage.  Tuesd^, 

The  only  questions  presented  by  the  brief  of  the  appellants  ^V  ^' 
are,  that  the  Court  erred  in  overruling  a  demurrer  to  the 
complaint,  and  in  refusing  to  dismiss  for  want  of  jurisdiction. 

As  to  the  first  point,  the  note  and  mortgage  were  filed  with 
the  complaint  and  sufiSciently  referred  to  therein.  Ellis  y. 
Miller^  9  Ind.  210. 

As  to  the  second,  it  is  settled  in  Toner  v.  Mitchell^  13  Ind. 
530. 

The  judgment  \&  aflSrmed,  with  5  per  cent,  damages  and 
costs. 

J,  P.  Usher^  for  the  appellants. 

Williamson  and  Da^gy^  for  the  appellee. 


*• » * 


Habesit  v.  Small. 

APPEAL  from  the  Hancock  Common  Pleas.  Tuesday^ 

Per  Curiam. — ^The  only  questions  in  this  case  arise  upon    "^ 
the  rulings  on  instructions. 

Those  given,  although  erroneous  as  to  the  appellant,  upon  a 
state  of  facts  which  might  be  supposed,  yet  as  they  were 
more  favorable  to  him  than  he  could  have  asked  upon  an- 
other state  of  facts  which  might  have  existed,  we  can  not 
disturb  the  judgment,  the  evidence  not  being  in  the  record. 

The  instruction  asked  by  the  appellant  was  properly  refused, 
on  the  ground  that  it  left  the  jury  to  measure  the  damages 
from  their  opinion  of  the  value  of  an  article,  without  refer- 
ence to  the  proof  on  that  point 

The  judgment  is  afSrmed,  with  costs. 

2>.  8,  Oooding^  for  the  appellant. 
Vol.  XVL— 6 
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Miller  and  Another  v.  Smith. 

APPEAL  from  the  St.  Joseph  Circuit  Court. 

Per  Curiam. — ^This  was  an  action  by  SmitJi  against  Miller 
and  Briggs^  upon  a  delivery  bond.  The  defendants  were 
legally  served  with  process,  duly  called,  and  regularly  de- 
fiiulted.  Judgment  was  accordingly  rendered  against  them. 
But  no  motion  appears  to  have  been  made  to  set  aside  the 
default.  Hence  the  errors  assigned  are  not  properly  exam- 
inable on  appeal.  Hornberger  v.  The  State^  5  Ind.  300; 
Blair  et  al.  v.  Davie^  9  Ind.  236. 

The  judgment  is  a^rmed,  with  3  per  cent,  damages  and 
costs. 

JR.  L.  Famsioarthy  for  the  appellants. 

John  F.  Miller  and  W.  O.  Oeorge^  for  the  appellee. 


Tuesday^ 
May  28. 


EsTEP  V.  Larsh. 

An  award,  rendered  in  pursuance  of  a  submission  entered  into  under  the 
Revised  Statutes  of  1843,  is  void,  if  it  is  not  attested  by  a  subscribing 
witness,  the  fees  of  the  witnesses  ascertained  and  estimated  by  the 
arbitrators  and  returned  with  the  award,  and  a  copy  of  the  award  and 
costs  delivered  to  the  parties. 

If  thQ  parties  stipulate,  in  pursuance  of  the  statute,  that  the  submission 
shaU  be  made  a  rule  of  a  desi^ated  Court,  the  arbitration  must  be 
regarded  as  statutory. 

If  such  an  award  is  void  for  a  non-compliance  with  the  statute,  no  action 
can  be  maintained  upon  it  a^  a  common  law  award ;  the  only  remedy,  in 
such  case,  being  that  provided  by  the  agreement  of  the  parties,  in  pur- 
suance of  the  statute. 

APPEAL  from  the  Way^ie  Circuit  Court. 

"WoRDEN,  J. — Suit  by  Larsh  against  Estep^  upon  an  award. 
Verdict  and  judgment  for/the  plaintiff! 

The  main  question  in  the  case  relates  to  the  validity  of  the 
award  sued  upon,  which,  in  the  Court  below,  was  held  suffi- 
cient.   The  award  was  made  in  pursuance  of  a  submission 
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entered  into  under  the  statute  of  1843,  providing  that  the   May  Term, 
submission  should  be  made  a  rule  of  the   Wayne  Circuit      1861. 
Court. 

The  award  was  not  attested  by  a  subscribing  witness ;  nor 
were  the  fees  of  witnesses  ascertained  and  estimated  by  the 
arbitrators,  and  returned  with  the  award ;  nor  were  copies  of 
the  award  and  costs  delirered  to  the  parties,  as  required  by 
the  statute.    R.  S.  1843,  §  §  9, 10,  11,  p.  788. 

The  award,  on  account  of  these  omissions,  viewed  as  a 
statutory  award,  is  undoubtedly  void.  Francis  v.  Ames^  14 
Ind.  851,  and  authorities  there  cited.  That  the  submis- 
sion and  award  should  be  regarded  as  statutory,  we  have  no 
doubt.  Parties  may  resort  to  a  commdh  law  arbitration,  and 
enter  into  an  agreement  for  submission,  either  by  parol  or  in 
writing,  or  by  a  sealed,  or  an  unsealed  insti'ument ;  and  the 
award  will  be  good  without  compliance  with  some  of  the 
requisites  of  the  statute.  We  suppose  the  true  criterion  by 
which  to  determine  whether  the  arbitration  should  be  regarded 
as  a  statutory  or  conmion  law  proceeding,  is  this:  if  the 
parties  have  stipulated,  as  in  tliis  case,  in  pursuance  of  the 
statute,  that  the  submission  should  be  made  a  rule  of  a 
designated  Court,  the  proceeding  should  be  regarded  as 
statutory ;  otherwise,  it  might  be  regarded  as  a  common  law 
submission,  and  the  award  be  tested  by  common  law  prin- 
ciples. 

The  award  being  bad  as  a  statutory  award,  it  only  remains 
to  inquire,  whether  an  action  can  be  maintained  upon  it  as  a 
conunon  law  award. 

Whatever  doubt  may  have  existed  on  this  subject  heretofore, 
it  is  now  settled  that  such  action  can  not  be  maintained. 
The  only  remedy  the  parties  have  upon  such  award,  is  the 
one  provided  for  by  the  agreement  of  the  parties,  in  pureuance 
i)f  the.  statute,  and  a  suit  upon  the  submission  bond.  Francis 
V.  Ames^  supra  ;  Coats  v.  Kiger^  14  Ind.  179. 

Per  Curiam. — ^Tlie  judgment  below  is  revei-sed,  witli  costs, 
and  the  cause  remanded. 

J.  S.  Newman^  D.  McDonald  and  J.  P.  Siddall^  for 
the  appellant. 

J.  B.  Julian  and  J.  Perry ^  for  the  appellee. 
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May  Term, 

^  The  Indianapolis  and  Cincinnati  Railroad  Company  v. 

Indianapo-  Kebchbval. 

LIS,  &C. 

Railroad  Go. 

y.  The  laws  proyiding  compensation  to  the  owners  of  animals  killed  or  injured 

Kercheval.      by  the  cars  of  any  railroad  company  are  police  regulations,  which  the 

Legislature  had  the  right  to  impose  upon  existing  corporations,  as  well  as 

iBi   1^  ^^'^  those  thereafter  to  be  formed. 

—  There  is  nothing  peculiar  in  the  charter  of  the  Indianapolis  and  Cincinnati 

BaUroad  Company  which  would  prevent  the  Legislature  from  requiring 
her  to  pay  for  the  killing  of  animals  upon  her  road,  in  de&ult  of  keeping 
it  fenced. 
The  cost  of  making  and  keeping  the  fences  in  repair,  or  the  amount  pud  in 
the  way  of  damages  for  slock  killed,  does  not  "  detract  from  or  a£fecfc  the 
profits  of  the  corporation,"  in  the  sense  intended  by  her  charter. 
The  act  of  1853  (Acts  1853,  p.  113),  authorized  suit  to  be  brought  before  a 
justice  of  the  peace  only,  and  hence  the  recovery  was  limited  to  $100 ; 
but  by  the  amendatory  act  (Acts  1859,  p.  105),  where  the  damages 
exceed  $50,  the  party  may  bring  his  suit  in  the  Circuit  or  Conunon  Fleas 
Court,  and  recover  the  value  of  the  animal  killed,  or  the  amount  of  the 
injury  inflicted. 
^  The  act  of  1859  is  prospective,  only,  in  its  operation,  and  hence  only  iqpplies 
to  aninuils  killed  or  injured  after  the  passage  of  the  law. 

TtitBday,  APPEAL  from  the  Decatur  Common  Pleas. 

May  2o.  __  _  * 

WoRDEN,  J. — ^Thia  was  an  action  brought  in  the  Court  of 
Common  Pleas  by  jReroheval^  against  the  railroad  company, 
to  recover  the  value  of  three  horses  killed  by  the  cars  of  the 
defendant  upon  her  railroad  track,  the  road  not  being  fenced. 
The  action  was  based  upon  the  statute  of  1853,  making  rail- 
road companies  liable,  without  negligence,  for  stock  killed  or 
injured  by  the  locomotive,  &c.  of  the  company,  unless  the 
road  is  properly  fenced,  and  the  act  amendatory  thereof, 
approved  March  4,  1859.  Tliere  is  no  charge,  or  proof,  of 
negligence  on  the  part  of  the  company.  It  was  alleged  and 
proven  that  three  horses  were  killed  in  Noveiriber^  1858. 
Trial,  finding  and  judgment  for  the  plaintiff  for  $375.  The 
company  appeals. 

Two  questions  are  presented  by  the  record,  and  elaborately 
discussed  by  counsel  on  both  sides,  which  may  be  stated  as 
follows:  1.  Are  the  acts  above  alluded  to  constitutional  and 
valid  as  against  this  company?    2.  Should  the  amendatory 
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act  of  1859,  if  valid,  be  construed  retrospectively,  so  as  to   May  Tenn, 
authorize  the  present  suit?  1861. 

We  will  consider  these  questions  in  their  order.  Ikdianafo- 

The  appellant  was  chartered  in  1848 ;  but  in  the  case  of  p^"®'  *^V, 
The  N.A.  &  8.  Railroad  Go.  v.  Tilton^  12  Ind.  3,  it  was  ^^^ 
held  by  this  Court  that  railroad  companies  chartered  pre-  Kebchival. 
viously  to  the  passage  of  the  laws  in  question  have  no  immu- 
nity from  their  operation ;  that  the  laws  were  police  regula- 
tions which  the  Legislature  had  the  right  to  impose  upon 
existing  corporations.  Whatever  doubt  there  may  formerly 
have  been  on  this  subject,  it  seems  now  to  be  settled  that  such 
enactments  may  constitutionally  bind  companies  chartered 
before  the  passage  of  the  laws,  because  they  are  not  consid- 
ered as  impairing  the  obligation  of  contracts,  or  interfering 
with  vested  rights.  Red.  on  Railways,  p.  549,  and  notes.  In 
the  case  of  Thorpe  v.  Rutland  and  Burlington  Railway^  27 
Vt.  R.  140,  cited  by  Judge  Redjield^  the  subject  is  very  fully 
considered,  and  the  conclusion  arrived  at  that  the  power  to 
impose  such  laws  was  a  police  power,  which  resides  in  the 
law-making  power  in  all  free  States,  and  of  which  the  L(^- 
latnre  can  not  divest  itself  even  by  an  express  grant  to  any  pri- 
vate or  public  corporation.  "  This  police  power  of  the  State," 
say  the  Court,  "  extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and  the  protection  of 
all  property  within  the  State.  According  to  the  maxim  sic 
utere  tuo  ut  alienum  non  laedas;  which  being  of  universal 
application,  it  must,  of  course,  be  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure  others." 

There  is  a  provision  in  the  appellants'  charter,  however,  upon 
which  she  relies  to  exempt  her  from  the  operation  of  these 
statutes,  which,  perhaps,  should  be  noticed.  It  is  as  follows: 
"  When  said  corporation  shall  have  procured  a  right  of  way  as 
herein  before  provided,  they  shall  be  seized  in  fee  simple  of  the 
right  to  said  land,  and  shall  have  the  sole  use  and  occupation  of 
the  same ;  and  no  person,  body  corporate  or  politic,  shall  in  any 
way  interfere  therewith,  molest,  disturb,  or  injure  any  of  the 
rights  and  ])rivileges  hereby  granted,  or  that  wqjild  be  calcu- 
lated to  detract  from,  or  afiect,  the  profi^  of  said  corporation.'* 
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May  Tcnn,       We  see  little  or  nothing  in  the  above  section  of  the  charter, 
I06I'      after  providing  for  the  title  and  occupancy  of  the  land,  except 

Indianapo-  a  legislative  assurance  that  the  rights  and  privileges  thereby 

Lift,  &c      granted  should  not  be  interfered  with;  that  nothing  should 

▼.         be  done  which  would  detract  &om  or  affect  the  profits  of  the 

Kebohbval.  corporation.  All  these  would  probably  have  been  the  rights 
of  the  corporation  without  any  such  express  l^islative  de- 
claration ;  on  the  principle  that  the  charter  is  an  inviolable 
contract,  except  so  far  as  the  power  of  amendment  or  altera- 
tion is  reserved.  The  statutes  under  consideration  do  not 
interfere  with,  or  violate,  that  provision  of  the  charter  which 
stipulates  that  nothing  shall  be  done  which  would  detract 
from  or  affect  the  profits  of  the  corporation.  How  a  require- 
ment that  the  company  shall  fence  her  road  or  pay  for  stock 
killed  upon  it,  can  detract  from,  or  affect  the  profits  of  the 
corporation,  the  counsel  for  the  appellant  has  not  informed 
us.  We  suppose,  from  the  language  of  the  charter,  that  the 
Legislature  intended  to  provide  that  nothing  should  be  done 
to  interfere  with  the  enjoyment  by  the  company  of  her  cor- 
porate franchises;  nothing  to  prevent  her  fix>m  using  her 
road  and  making  the  profits  to  be  derived  therefrom.  It 
certainly  was  not  intended  by  the  provision  in  question  to 
tie  up  the  hands  of  a  future  Legislature,  so  that  no  provision 
could  be  made  by  law  requiring  the  company,  for  the  safety 
of  the  public,  to  furnish  safe  rolling  machinery,  or  even  to 
adopt  such  new  improvements  as  experience  may  have  shown 
to  be  necessary  for,  and  conducive  to,  safety  in  traveling  by 
iftilroad,  although  this  could  only  be  done  at  an  expense  to 
the  company.  Nor  was  it  intended  to  prevent  a  future  Legis- 
lature from  imposing  penalties  upon  the  corporation  for  a 
breach  of  laws  regulating  the  manner  of  running  trains  upon  the 
road,  although  such  penalties  might ''  detract "  from  the  profits. 
Such  constniction  would  render  nugatory,  so  far  as  this 
corporation  is  concerned,  the  statute  authorizing  an  action  to 
be  brought  against  an  individual  or  a  corporation,  for  the 
death  of  a  person  caused  by  the  wrongful  act  of  another,  as 
the  damages  would  "detract"  from  the  profits  of  the  corpo- 
ration. Vi^e  6  Ind.  146. 
We  find  nothing  peculiar  in  the  charter  of  the  appellant 
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which  prevents  the  Legislatare  from  requiring  her,  in  com-   May  Term, 
mon  with  other  railroad  companies,  to  pay  for  the  killing  of     1861. 
animals  upon  the  road,  in  default  of  keeping  it  fenced.    The  Indianapo- 
cost  of  making  and  keeping  in  repair  the  fence,  or  the  amount  „  "**  ^^co 
paid  in  the  way  of  damages  for  stock  killed,  does  not,  in  our         t. 
opinion,  "detract  from,  or  aflfect  the  profits,"  of  the  corpo-  KBaoHBVAL, 
ration  in  the  sense  meant  by  the  terms  of  the  charter.    Hence, 
the  law  is  with  the  appellee  upon  the  first  question.     The 
Newcastle  and  Richmond  Railroad  Co.  v.  The  Peru  and 
Indianapolia  Railroad  Co.^  3  Ind.  464. 

We  come  now  to  the  second  question. 

The  act  of  1853  (Acts,  1853,  p.  113)  authorized  suit  to  be 
brought,  under  the  provisions  thereof,  before  a  justice  of  the 
peace  only.  The  Evansville  and  Grawfordsville  Railroad 
Co.  V.  Ro%8^  12  Ind.  446.  Hence,  the  right  of  recovery 
was  limited  to  $100,  the  extent  of  the  justice's  jurisdiction. 
The  Madison^  &c.  Railroad  Co.  v.  Whiteneck^  8  Ind.  217. 
The  amendment  (Acts  1859,  p.  105)  provides,  that  where 
the  value  of  the  animal  or  animals  killed  shall  exceed  $50, 
the  party*  may  prosecute  his  claim  before  a  justice,  or  in 
the  Common  Pleas,  or  Circuit  Court,  and  recover  the  value 
of  the  animal  or  animals  destroyed,  or  the  injury  inflicted. 
Now,  this  amendment  does  two  things.  It  gives  the  party 
a  different  remedy  from  the  one  Airnished  by  the  old  statute, 
when  the  property  exceeds  $50  in  value;  that  is,  it  gives 
him  a  choice  of  courts.  It  also  gives  him  an  additional 
right,  where  the  property  exceeds  $100  in  value;  for  now 
he  can  recover  the  value  of  the  property,  by  suing  in  the 
Common  Pleas  or  Circuit  Court,  whereas,  under  the  old  law, 
he  could  only  recover  $100,  whatever  may  have  been  the 
value  of  the  property.  The  amendment  then,  in  one  sense, 
confers  an  additional  right  not  given  by  the  old  statute ;  and 
we  must  determine  whether  it  was  intended  as  a  new  rule  for 
future  cases,  or  whether  it  was  intended  to  be  retroactive,  and  • 
apply  to  animals  killed  before  its  passage. 

The  animals  sued  for  were  killed  in  1858,  when  there  was 
no  law  in  force  by  which  the  plaintiff  could  have  recovered 
more  than  $100;  but  if  the  amendment  is  to  apply  to  tliis 
case,  the  recovery  of  $375  must  be  sustained. 


88  OASES  IN  THE  SUPREME  COUKT 

May  Term,       We  pass  by  the  question  of  power  in  the  Legislature  to 

1q61.      enact  retrospective  laws.    Such  power  undoubtedly  exists  in 

Indiana^o-   a  great  yarietj  of  cases,  and  probably  in  the  present  case.    In 

RAttBo^Co  ^^^^*^*  ^'  li'^^i^^h  ^  Blackf.  474,  a  retrospective  act  wag 
V.         sustained,  which  gave  a  party  a  right  of  action  where  he  had 

KsBcnvAL.  jj^jjQ  before ;  which  operated  upon  an  ejusting  void  contract, 
and  made  it  good.  The  question  here,  is  not  whether  the 
Legislature  have  such  power,  but  whether  they  have  exercised 
it.  In  construing  the  amendment  in  question,  the  character 
of  the  legislation  should  not  be  lost  sight  of.  It  has  been 
said  by  this  Court,  in  speaking  of  the  act  of  1853 :  "  This 
act  is  not  to  be  applied  to  cases  not  clearly  within  its  provisions. 
It  is  in  derogation  of  common  right,  and  highly  penal  in  its 
character.  At  common  law,  proprietors  of  land  are  not 
bound  to  fence  against  each  other,  but  each  is  bound  to  keep 
his  cattle  on  his  own  land.''  The  Indianapolis  and  dncin- 
nati  Railroad  Co,  v.  Kinney^  8  Ind.  402. 

The  language  oF  the  amendment,  so  far  as  it  indicates  any 
legislative  intent  in  respect  to  the  question  now  under  con- 
sideration, is  as  follows:  "That  whenever  any  animal  or 
animals  dJiall  he  killed  or  injured  by  the  cars  or  locomotives, 
or  other  carriages,  used  on  any  railroad  in  this  State,  the 
owner  thereof  may  go  before  some  justice  of  the  peace,"  &c. 
The  language  here  employed  seems  to  be  clear  and  explicit. 
The  amendment  applies  only  to  such  animals  as  "  shall  be" 
killed,  t^  Shall  be,"  clearly  indicates  the  future,  and  not  the 
past.  There  is  nothing  in  the  amendment  which  indicates,  so 
far  as  we  can  discover,  an  intent  on  the  part  of  the  Legislature 
to  make  it  retrospective,  and  embrace  animals  previously  killed. 
This  Court  has,  in  two  instances  at  least,  indicated  the  rule 
of  construction  in  this  respect.  Thus :  "  It  is  a  well  settled 
principle  of  law,  that  the  Courts  are  to  give  statutes  a  pro- 
spective operation,  where  there  is  nothing  indicating  a  different 
•  intention  on  the  part  of  the  Legislature  which  enacted  the 
statutes."  Pritchard  v.  Spencer^  2  Ind.  486.  Again: 
"  Statutes  are  to  be  considered  prospective,  unless  the  inten- 
tion to  give  a  retrospective  operation  is  clearly  expressed ;  and 
not  even  then,  if,  by  such  construction,  the  act  would  divest 
vested  rights."    The  Aurora^  i&c,  Tmn^pike  Co.  v.  Hblthauae^ 
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7  Ind.  60.    The  counsel  for  the  appellee  has  cited  two  cases  ^^7  Tenn, 
upon    this  point.     The    first  is   Lewis  v.   Brackenridge^      \o^\. 
1  Blackf.  220.     This  case  decides  that  where  bail  have  Indiavapo- 
beeome  fixed,  and  have  no  further  time,  the  right  of  a  jndg-  n^^^^^Vu 
ment  creditor  to  his  debt  from  the  bail  is  a  vested  right,         t. 
arising  ex  contractu;  of  which  right,  no  subsequent  legisla-  Kebchital. 
tion  can  deprive  him.    This  case  throws  very  little,  if  any, 
light  upon  the  question  of  construction  before  us.    The  other 
is  the  case  of  Graham  v.  Hie  State^  7  Ind.  470.    In  this 
case,  no  question  of  construction  was  raised  or  discussed. 
The  question  decided  was  simply  whether  the  Legislature 
had  power  to  give  a  right  of  action  to  an  administrator  de 
bonis  non^  upon  the  bond  of  his  predecessor,  executed  before 
the  passage  of  the  law.  *  It  was  held  that  as  it  was  a  mere 
question  of  remedy,  the  Legislature  had  such  power. 

A  few  other  cases,  that  have  more  or  less  bearing  on  the 
question  before  us,  may  be  noted.  The  limitation  law  of 
1843  was  held  to  be  retrospective.  "  The  language,"  observe 
the  Ck)urt,  "  of  the  act  of  1843  on  the  subject,  is  not  uni- 
form. In  one  place  it  is,  ^  after  the  cause  of  action  shall 
accrue;'  in  another,  ^ after  the  accruing  of  the  cause  of 
action;'  in  others,  ^ after  the  cause  of  action  shall  have 
accrued.'  We  suppose  the  Legislature  intended  to  embrace 
all  cases,  both  before  and  after  the  taking  efiect  of  the  act." 
Prichard  v.  i^ncer^  supra.  We  may  observe  that  there  is 
no  such  diversity  of  language  in  the  act  under  consideration. 
In  Andrews  v.  Russell^  supra^  R.  S.  1843,  §  29,  p.  591,  was 
held  to  be  retrospective.  That  section  provides  that  "No 
contract  or  assurance  for  the  payment  of  money  with  inter- 
est, or  upon  which  interest  has  been  received,  contracted  for, 
taken  or  reserved,  after  a  greater  rate  than  is  allowed  by  the 
preceding  sections  of  this  article,  shall  be  thereby  rendered 
void,"  &c.  The  law  previous  to  that  of  1843  fixed  the  same 
rate  of  interest  as  that  of  1843 ;  but  usury  under  the  former  • 

law,  as  had  been  determined  by  this  Court,  rendered  the 
contract  void,  and  no  action  could  be  maintained  upon  it. 
The  language  of  the  statute  of  1843  seems  clearly  to  have 
justified  the  construction.  The  Legislature  evidently  intended 
to  make  good,  for  the  principal  sum,  contracts  upon  which 
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May  Term,  illegal  interest  had  been  received,  contracted  for,  &c.    There 
1861.      is  no  similarity  between  the  language  of  the  statute  of  1848 

Imdunapo-  and  that  under  consideration.    We  may,  in  passing,  observe 
LIS,  &a      ^^^  ^j^Q  cases  of  Maguire  v.  Nbwland^  2  Blackf.  76,  and 
T.         Tlie  Aurora^  dkc.  Turnpike  Company  v.  Holthovse^  eupra^ 
Kebchbval.  nffoj-d  examples  of  a  prospective  construction. 

This  subject  has  been  thoroughly  considered  in  a  recent 
case  decided  in  England.  Moon  v.  Durden^  2  Wels.,  Hurls. 
&  Gord.  21.  By  an  act  which  received  the  royal  assent  on 
Augvst  8,  1845,  it  was  provided  that  ^'all  contracts  and 
agreements,  by  way  of  gaming  or  wagering,  shall  be  null 
and  void ;  and  that  no  suit  shall  be  brought  or  maintained^ 
in  any  Court  of  law  or  equity,  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  won  upon  any  wager, 
or  which  shall  have  been  deposited  in  the  hands  of  any  per- 
son to  abide  the  event  upon  which  any  wager  shall  have 
been  made."  It  was  held  by  all  the  Court,  except  Piatt,  B., 
who  dissented,  that  the  statute  had  not  a  retrospective  oper- 
ation, so  as  to  defeat  an  action  for  a  wager,  commenced' 
before  the  statute  passed. 

The  dissenting  opinion  of  Platty  B.,  furnishes  as  strong  an 
argument  against  a  retrospective  construction  of  our  statute, 
and  one  that  is  directly  applicable,  as  if  he  had  concurred 
with  the  majority  of  the  Court.  His  opinion  was,  that  the 
language,  ''No  suit  shall  be  brought  or  m^intdined^  cut 
off  suits  then  pending.  He  says:  ''In  confirmation  of  the 
view  which  I  have  taken  of  the  eighteenth  section,  (the  one 
above  set  out,)  it  should  be  observed  that  the  expressions 
^ Shall  have  been  deposited,'  and  'Shall  have  been  made,' 
appear  to  have  been  selected  in  contradistinction  to  the  words 
'shall  be.'  If  the  section  was  intended  to  operate  prospec- 
tively only,  the  words  '  shall  be '  would  have  been  appropriate 
to  its  object ;  but  if  retrospectively,  the  words  '  shall  have 
been '  would  be  not  only  appropriate,  but  necessary." 

We  have  seen  that  the  language  of  the  amendatory  statute 
under  consideration  is,  "Whenever  any  animal  or  animals 
shall  be  killed,"  &c.;  and  we  think,  both  on  principle 
and  authority,  it  should  be  held  to  be  prospective  only, 
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and  not  applicable  to  animals  killed  before  the  act  took  M*y  Term, 
effect  ^861. 

It  follows  that  the  action  can  not  be  maintained.  Free 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Canse  y^,^^^^ 
remanded,  &c. 

J.  S,  Scohey^  for  the  appellant. 

Wm,  Cumhack^  for  the  appellee. 

KoTB. — Daviatm,  J.  was  absent 


«  m%m  •> 


FkEE    V.    ElEBSTEAD. 

The  consent  of  the  indorser  of  a  promissory  note  that  suit  against  the 
maker  may  be  postponed,  need  not  be  in  writing,  nor  based  on  a  consid- 
eration, in.  order  to  continue  the  liability  of  the  indorser. 

Where  time  has  been  granted,  and  the  license  is  afterward  revoked  by  the 
indorser,  the  indorsee  must  bring  suit  against  the  maker  within  a  reason- 
able time  afler  notice  of  such  revocation  ;  as  the  case  then  stands,  as  to 
iatare  time,  as  if  no  such  consent  had  been  given. 

APPEAL  from  the  Lwporte  Common  Pleas.  'm^^a 

WoKDEN,  J. — Suit  by  Kierstead  as  indorsee,  against  Free 
as  indorser,  of  a  promissory  note.  Judgment  for  the  plain- 
tiff. The  paragraph  of  the  complaint  out  of  which  the 
questions  involved  arise,  states  that  D.  T.  and  John  Russell^ 
on  November  13,  1856,  made  their  promissory  note,  payable 
nine  months  after  date,  for  three  hundred  dollars,  to  Free^ 
who  indorsed  it  to  the  plaintiff.  That  when  the  note  became 
due,  {August  13,  1857,)  the  defendant  directed  the  plaintiff 
not  to  sue  upon  the  note  until  after  December  25,  1857;  and 
that  on  March  4,  1868,  the  plaintiff  recovered  judgment 
against  one  of  the  makei*s  of  the  note,  the  other  being  a  non- 
resident of  the  State,  in  the  Court  of  Common  Pleas  of  White 
county,  that  being  the  first  term  of  the  Court  after  December 
25,  1857.  That  on  the  said  March  4,  1858,  an  execution 
was  duly  issued  upon  the  judgment,  and  returned  by  the 
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May  Term,  sheriff  "  no  property  found,"  &c.    That  at  the  time  of  the 

1q61.      recovery  of  the  judgment,  both  of  the  makers  of  the  note 

Free       were,  and  still  are,  totally  insolvent  and  had  no  properly 

KisssT    D   ^^'y®^*  ^  execution. 

This  paragraph  was  demurred  to,  and  the  demurrer  over- 
ruled. 

The  objection  to  the  paragraph  is  that  the  direction  not  to 
sue  on  the  note  until  Decemher  25,  was  not  in  writing  nor 
based  upon  any  suflScient  consideration.  The  objection  is 
evidently  not  well  taken.  The  plaintiff,  in  order  to  hold 
the  indorser  liable,  was  required  to  use  due  diligence  to 
collect  the  note  of  the  makers;  but  the  indorser  might 
waive  such  diligence,  and,  without  writing,  or  contract 
based  upon  a  consideration,  consent  that  suit  against  the 
makers  might  be  postponed.  Where  the  holder  of  a  nofce 
fails  to  sue  the  maker,  within  what  would  otherwise  be 
regarded  as  a  reasonable  time,  in  consequence  of  the 
direction  and  consent  of  the  indorser,  he  can  not  be  guilty, 
thereby,  of  such  laches  as  will  discharge  the  indorser. 
Nance  v.  Dunlavy^  7  Blackf.  172;  Brown  v.  Rohins^ 
1  Ind.  82. 

To  the  paragraph  in  question  the  defendant  answered, 
among  other  things,  "that  after  the  note  became  due,  and 
long  before  the  said  Decemher  25,  1857,  to  wit:  more  than 
three  months  before  that  day,  and  after  the  alleged  direction 
by  the  defendant  to  the  plaintiff  to  give  time  to  the  maker 
of  said  note,  the  defendant  expressly  revoked  the  said  alleged 
license  to  wait  upon  and  give  time  to  said  defendant  (makers  ?) 
on  said  note,  and  expressly  notified  said  plaintiff  that  he 
would  not  stand  liable  upon  said  note,  or  for  the  money 
therein  mentioned,  unless  he  the  plaintiff  should  be  unable, 
by  due  course  of  law,  to  collect  the  money  from  the  makers 
of  the  note;  and  that  when  he  so  revoked  the  alleged  license 
and  gave  such  notice,  the  makers  of  said  note  had  sufficient 
property  out  of  which  the  money  in  the  note  mentioned, 
could  have  been  made  by  said  plaintiff,  by  due  course  of 
law." 

To  this  answer  a  demurrer  was  sustained,  and  the  defendant 
excepted. 
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The  answer,  we  think,  is  good,  and  the  demurrer  to  it   May  Term, 
should  have  been  overruled.    It  avers,  BuflSciently,  that  the      Iq^I* 
defendant  revoked  the  authority  given  by  him  to  the  plaintiff^     Sawtee 
to  give  further  timeiito  the  makers  of  the  note,  and  notified  m_^  State 
him  to  sue. 

After  such  revocation  and  notice,  the  case  stood,  as  to  future 
time,  as  if  no  such  consent  to  delay  had  been  given ;  and  the 
plaintiff  was  required  to  bring  suit  against  the  makers,  within 
a  reaaonable  time  thereafter.  This  was  not  done.  The  com* 
plaint  does  not  allege  the  insolvency  of  the  makers  of  the 
note  at  any  time  before  the  recovery  of  the  judgment  against 
them.  The  answer  alleges  that  at  the  time  the  notice  was 
given  they  had  property  out  of  which  the  debt  could  have 
been  made.  Had  suit  been  brought  within  a  reasonable  time 
after  notice,  perhaps  the  claim  could  have  been  collected  of 
the  makers. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

c/l  B.  Niles^  James  Bradley  and  D.  J.  Woodward^  for 
the  appellant 

Farrand  and  Weir^  for  the  appellee. 


<  ••■ 


Sawyer  v.  The  State. 

Where  a  chamge  of  venue  is  granted  in  a  criminal  cause,  the  record  of  the 
proceedings  must  show,  affirmatively,  that  the  original  indictment  was,  in 
aooordance  with  the  requirements  of  the  statute,  deposited  in  the  clerk's 
office  of  the  county  to  which  the  cause  was  sent 

APPEAL  from  the  Johnson  Circuit  Court.  Tue9dajh 

Davison,  J. — ^This  was  a  prosecution   instituted  in   the     ^^ 
Hendricks  Circuit  Court,  against  Iredel  Sawyer  and  Thorn- 
ton Sawyer;  against  the  former,  for  the  murder  of  James 
Cooper^  and  against  the  latter  as  an  accessory  before  the  fact. 
The  indictment  was  returned  into  Court  on  August  23,  1859; 


\ 
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M*y  Terra,  the  title  thereof  entered  on  the  order  book  of  the  Court,  and 
1861.  the  same  duly  recorded  in  the  indictment  record  of  Hen^ 
Sawyer     dricka  county.    At  the  Aufftist  term,  1859,  Thornton  Sawyer 

The  8  m  ^^  ^^  separately,  and  convicted ;  and  at  the  February 
term,  1860,  Iredel  Savryer^  on  affidavit,  obtained  a  change  of 
venue  to  JohiiBon  county.  And  it  was  thereupon  ordered, 
that  the  clerk  of  the  Hendricks  Circuit  Court  make  out  a 
certified  copy  of  the  proceedings  therein,  and  transmit  the 
same,  together  with  all  the  necessary  papers  in  the  cause,  to 
the  clerk  of  Johnson  county;  and  it  was  Airther  ordered 
that  the  defendant,  Iredel  Savryer^  be  committed  to  the  cus- 
tody of  the  sheriff  of  said  county.  There  is  in  the  record 
before  us,  what  purports  to  be  a  certified  transcript  of  the 
proceedings  in  the  cause  before  the  Hendricks  Circuit  Court, 
which  professes  to  set  out  a  copy  of  the  indictment ;  but  it 
does  not  appear  that  the  indictment  itself,  was  ever  filed  in, 
or  transmitted  to,  the  Johnson  Circuit  Court.  At  a  term  of 
that  Court  held  in  May^  1860,  the  defendant  moved  to  be 
discharged,  on  the  ground  that  said  Court  had  no  jurisdiction 
of  the  cause ;  but  his  motion,  the  Court  having  inspected  the 
premises,  was  overruled,  and  he  excepted.  Aftci-ward,  at 
the  September  term,  1860,  of  the  same  Court,  the  issue  was 
submitted  to  a  jury,  who  returned  the  following  verdict: 
''  We,  the  jury,  find  the  defendant  guilty,  as  charged  in  the 
indictment,  of  murder  in  the  first  degree;  and  assess  his 
punishment  for  life  in  tlie  State  prison."  '  The  defendant 
thereupon  moved  for  a  new  trial,  and  in  arrest;  but  his 
motions  were  overruled,  and  judgment  rendered  on  the  ver- 
dict. As  has  been  seen,  the  record  fails  £o  show  that  the 
indictment  charging  the  crime  "  was  ever  filed  in,  or  trans- 
mitted to,  the  Johnson  Circuit  Court;"  but  it  does  show, 
'^  that  the  defendant,  at  an  early  stage  of  the  proceedings  in 
that  Court,  moved  his  discharge  from  the  prosecution  on  the 
gix»und  of  want  of  jurisdiction."  Hence,  the  inquiry  arises, 
can  this  Court  intend  that  the  case  made  against  the  defend- 
ant was  legitimately  before  the  Johnson  Circuit  Court.  The 
statute  in  relation  to  changes  of  venue,  says:  ''When  the 
affidavit  is  founded  upon  excitement,  or  prejudice  in  the 
county,  against  the  defendant,  the  Court  may,  in  its  discretion, 
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gnuit  a  change  of  yenne  to  the  tnost  convenient  conntj.  May  Term, 
The  clerk  muBt  thereupon  make  a  tranBcript  of  the  pro-  1861. 
oeedings  and  order  of  the  Court,  and  having  sealed  up  Bawtbb 
the  Bame  with  the  original  papers^  deliver  them  to  the  -,  ^' 
sheriff,  who  must,  without  delay,  deposit  them  in  the  clerk's 
office  of  the  proper  county,  and  make  return  accordingly." 
2  R.  S.,  §  78,  p.  371.  Now  it  is  evident  that  the  indictment 
in  this  case  was  an  original  paper  in  the  cause,  and  the 
Court  to  which  the  change  was  taken  had  no  right  to  proceed 
in  the  trial,  unless  such  paper  was  legally  before  it;  because 
its  jurisdiction  so  to  proceed  depended,  alone,  upon  a  previous 
compliance  with  the  statute  authorizing  the  change.  Buch- 
anan V.  Port^  5  Ind.  264.  And  it  may  be  assumed  as  a 
settled  rule  of  law,  that  the  record  of  the  proceedings,  in 
cases  like  the  present,  should  affirmatively  show  that  the 
indictment  was,  in  accordance  with  the  requirement  of  the 
statute,  deposited  in  the  clerk's  office  of  the  proper  county. 
Doty  V.  The  State^  7  Blackf.  427,  is  precisely  in  point 
There  it  was  held,  that, ''  In  a  criminal  cause  taken  from  one 
Circuit  Court  to  another,  the  record,  on  writ  of  error,  must 
show  not  only  that  tlie  Court  before  which  the  indictment 
was  found,  but  also  that  the  Court  which  tried  the  cause,  had 
jurisdiction  of  the  offense;"  and  that  the  "jurisdiction  of  the 
latter  Court  can  be  shown  only  by  a  statement,  in  the  nature 
of  a  caption  to  the  proceedings,  that  the  indictment  was  filed 
there,  and  that  the  prisoner  was  tried  upon  it."  In  the  case 
at  bar,  as  in  the  one  cited,  ^^  the  transcript,  containing  a  copy 
of  the  indictment,  was  filed;  but  it  was  the  indictment  itself, 
and  not  a  transcript  of  the  proceedings"  of  the  Jlendricka 
Circuit  Court,  "which  could  authorize"  the  Johnson  Circuit 
Court  "  to  exercise  jurisdiction  in  the  cause."  The  record 
before  us  contains  no  statement  of  the  indictment  having 
l>een  filed,  or  deposited,  in  the  Johnson  Circuit  Court;  and 
for  aught  that  appears,  he  was  tried  on  the  transcript  from 
the  Ilendricke  Circuit  Court.  As  jurisdiction  in  the  lower 
Court  is  not  shown  in  the  record,  the  judgment  can  not,  in 
our  opinion,  be  sustained.  Other  points  are  made  in  the 
argument,  but  the  Court  having  no  power  to  try  the  case, 
they  do  not  properly  arise  in  the  record. 
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May  Term,      Per   Curiam. — ^The  jndgm^t  is   reversed.     Cause  re* 
1861>     manded,  Ac 

McGlaskt      The  clerk  is  directed  to  notify  the  keeper  of  the  State 
^  ^'         prison  of  this  decision. 
Rapids,  &o.      C.  G.  Nave^  8.  J.  Oyler  and  WooUen^  for  the  appellant 
RailboadCo.     j^  e.  McDonald,  Attorney-General,  for  the  State. 


•  • 


McClaset  "0.  Thb  Graitd  Rapids  and  Indiaka  Railboad 

COMPANY- 

Suit  upon  a  sabscription  of  stock.  The  conplaint  made  no  reference  to 
any  written  contract  of  subscription,  and  did  not  aver  any  assessment  or 
call  by  the  directors. 

EM^  that  the  complaint  did  not  show  a  good  cause  of  action. 

rue«^,  APPEAL  from  the  La  Orange  Common  Pleas. 

^^     '  Per  Curiam. — ^The  complaint  in  this  case  charges  that 

the  appellant,  who  was  the  defendant,  on  FeJyruary  25, 1854, 
subscribed  $500,  it  being  twenty  shares,  of  the  capital  stock 
of  said  railroad  company,  payable  in  snch  manner  and  pro- 
portion, and  at  snch  times,  as  the  president  and  directors  of 
the  company  might  direct ;  "  that  defendant  reserved  the  privi- 
lege of  designating  the  kind  of  property  in  which  he  would 
pay  the  amount  subscribed,  and  though  often  requested,  &c., 
has  failed  to  make  such  designation  or  pay  said  sum;  to 
the  plaintiff's  damages,  $600,  for  which  she  demands  judg- 
ment," &c.  ' 

Defendant's  answer  contains  nine  paragraphs.  To  the 
first,  second,  third,  fourth,  fifth  and  sixth,  demurrers  were 
sustained.  The  other  defenses  led  to  issues  of  fact.  There 
was  a  verdict  for  the  plaintiff,  upon  which  the  Court,  over 
a  motion  for  a  new  trial,  rendered  judgment 

The  complaint  is  alleged  to  be  defective  because  it  makes 
no  reference  to  any  written  contract  of  subscription ;  nor  does 
it  aver  that  any  assessment  or  call  had  been  made  by  the 
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directora.    These  objections  seem  to  be  well  taken ;  and  the  May  Term, 
defects  in  the  complaint  thns  pointed  out,  being  material,      I06I' 
arc  no  doubt  available  upon  the  demurrers  to  the  answer.  Thb  State 
Price  V.  The  Grand  Rapids^  Ac.  Railroad  Go,^  13  Ind.  68;      ^  ^' 
Ros9  V.  Uie  LafayeUe^  dkc.  Railroad  Oo.^  6  id,  297 ;  Gehhart 
V.  Ths  Junction  Railroad  Company^  12  id.  484;  Bolster 
V.  0<Merlino^  1  id.  117.    Upon  these  decisions  the  judg- 
ment must  be  reversed. 

The  judgment  is  reversed,  with  costs.    Cause  remimded,  &e. 

A^  Ellison^  for  the  appellant. 


>  m%»  * 


Thb  State,  on  the  relation  of  Druukeb,  v.  Clask. 

To  justify  the  granting  of  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  it  must  he  such  as  could  not  have  heen  obtained  on  the  trial 
had  by  reasonable  diligence,  and  must  not  be  merely  cumulative,  nor  for 
parposes  of  impeachment. 

The  common  Uw  rule  is  that  guardians  must  keep  their  wards  employed  in 
earning  their  own  suj^rt,  rather  than  permit  them  to  consume  in  idle* 
ness  the  principal  of  their  patrimony. 

I(  however,  the  ward  is  physically  unable  to  earn  such  support,  or  can 
not  do  it  without  encroaching  upon  the  time  necessary  to  acquire  a 
good  English  education,  and  the  ward  has  property,  the  guardian  may 
use  such  property  for  the  support  and  education  of  the  child. 

The  Revised  Statutes  of  1838  did  not  restrict  this  common  law  power  of  a 
guardian ;  and  expenses  properly  incurred  by  him  in  the  maintenance  of 
his  ward,  might  be  allowed  to  him  by  the  Courts  in  a  suit  by  his  ward  on 
his  bond. 

APPEAL  from  the  St.  Joseph  Common  Pleas.  Tuesday^ 

Pekkins,  J. — Suit  upon  a  guardian's  bond.    Issues  of  fact;      ^  ^ 
trial  and  judgment.    No  demurrers  present  questions  upon 
the  pleadings.    No  exceptions  present  questions  upon  the 
rulings  of  the  Court  during  the  progress  of  the  trial. 

A  motion  for  a  new  trial  was  made  and  overruled.    The 
motion  was  made  after  judgment  was  entered,  but  at  the 
same  term,  and  was  continued  under  advisement  to  the  next 
.Vol.  XVL— 7 
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lC*y  Term,  term.    There  was  no  error  in  this.    The  oorrectncM  of  the 

1861-     finding  npon  the  evidence  heard,  aa  that  evidence  waa  all 

Thb  State  admitted  without  objection,  and  tends  to  sustain  the  finding, 

^  ^-         can  not  be  here  denied.    The  cause  was  tried  under  the  code. 

Clark. 

But  one  of  tlie  grounds  for  a  new  trial  was  newlj  discovered 
evidence.  The  correctness  of  the  ruling  of  the  Court  below 
upon  this  point  may  be  considered  here,  and  decided  upon  its 
real  merits.  To  justify  the  granting  of  a  new  trial  upon  the 
ground  we  are  now  examining,  it  is  held,  as  the  g^eral  rule, 
that  the  newly  discovered  evidence  must  be  such  as  could  not 
have  been  obtained  on  the  trial  had  by  reasonable  diligence ; 
that  it  must  not  be  merely  cumulative,  and  must  not  be  for 
purposes  of  impeachment  of  witnesses  examined.  Tested 
by  these  rules,  it  will  at  once  be  manifest,  on  examining  the 
record,  that  the  action  of  the  Court  below  on  the  motion  for 
a  new  trial,  for  the  cause  assigned,  was  not  erroneous. 

Two  questions  of  law  are  raised  and  argued  by  counsel,  which 
will  be  considered  and  decided.  The  ward,  who  now  sues  her 
guardian  on  his  bond  for  wasting  her  estate,  was  supported 
by  that  guardian  from  in&ncy  to  the  sixteenth  year  of  her 
age.  In  that  support,  the  guardian  used  the  interest  and  a 
portion  of  the  principal  of  her  personal  estate,  without  having 
first  obtained  the  direction  of  the  proper  Court.  He  set  up 
that  use  in  defense  against  this  suit,  and  the  defense  was 
allowed.  It  is  claimed,  on  the  part  of  appellant:  1.  That  the 
guardian  can  not  have  a  credit  for  such  expenditure  in  any 
suit,  in  any  Court.  2.  That  if  he  can,  it  will  not  be  allowed 
in  a  suit  on  the  bond. 

If  the  credit  is  allowable  at  aU,  the  account  can  be  taken 
and  the  credit  allowed,  under  our  present  practice,  in  a  suit 
on  the  bond.  The  State  v.  Strange^  1  Ind.  538 ;  The  State 
ex  rel.  v.  Hughes^  15  id.  104.  Can  such  a  credit  be  allowed? 
As  a  question  of  power,  without  regard  now  to  the  propriety 
of  the  allowance  in  this  particular  case,  can  the  Court  make 
it  in  any  case  2 

Blackstone  says,  Book  1,  p.  462,  that,  "The  power  and 
reciprocal  duty  of  a  guardian  and  ward  are  the  same,  pro 
tempore^  as  that  of  a  father  and  child ;  and  therefore  I  shall 
not  repeat  them,  but  shall  only  add,  that  the  guardian,  when 
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the  ward  comes  of  age,  is  boand  to  give  him  an  accoant  of  May  Taw, 
all  that  he  has  transacted  on  his  behalf,  and  mnst  answer  for      1861. 
all  loeaes  by  hia  wilful  de&ult  or  negligence.    In  order  there-  Ths  State 
fore  to  prevent  disagreeable  contests  with  young  gentlemen,      ^  ^' 
it  haa  become  a  practice  for  many  guardians,  of  large  estates 
especiaUy,  to  indenmify  themselves  by  applying  to  the  Court 
of  Chancery,  acting  under  its  direction,  and  accounting  annu- 
ally before  the  ofBcers  of  that  Court.    For  the  lord  chancellor 
is,  by  right  derived  from  the  crown,  the  general  and  suprema 
guardian  of  all  infants,  as  well  as  idiots  and  lunatics ;  that  is, 
of  all  such  persons  as  have  not  discretion  enough  to  manage 
their  own  concerns.    In  case  therefore  any  guardian  abuses 
his  trust,  the  Court  will  check  and  punish  him ;  nay,  some-  . 
times  will  proceed  to  the  removal  of  him,  and  appoint  another 
in  his  stead." 

What  is  the  obligati<m  of  a  father,  touching  the  support  of 
his  child  ? 

Walker,  in  his  American  Law,  4  Ed.,  p.  258,  says  that 
there  is  no  legal  obligation,  at  common  law,  on  the  part  of  the 
fiither  to  support  his  infant  children. 

It  is  laid  down  in  BlaoJcstone,  Book  1,  p.  449,  that  '^no 
person  is  bound  to  provide  a.  maintenance  for  his  issue,  unless 
where  the  children  are  impotent  and  unable  to  work,  either 
tfarongh  infancy,  disease,  or  accident,  and  then  is  only  obliged 
(by  1  A7ine^  St  1,  ch.  30)  to  find  them  with  necessaries,  the 
penalty  on  refusal  being  no  more  than  20«.  a  month.  For  the 
policy  of  our  laws,  which  are  ever  watchful  to  promote  in- 
dustry, did  not  mean  to  compel  a  £ither  to  maintain  his  idle 
and  lazy  children  in  ease  and  indolence.'^  See  Ind.  Dig.  492. 
But,  see  Beeves'  Dom.  Eel.  283.  So,  a  step-father  is  not 
obliged  to  maintain  the  children  which  his  wife  may  have  had 
by  a  former  husband.  Note  by  Sharswood  to  1  Black.  Com. 
449 ;  Ind.  Dig.  492 ;  Sections  2  and  3,  Eeeves'  Dom.  Eel. 
285.  The  theory  of  the  common  law  then,  its  policy,  is  that 
children,  when  physically  able,  are  to  support  themselves  by 
their  own  labor.  Hence,  the  right  on  the  part  of  the  father, 
when  he  supports  his  child,  to  the  earnings  of  such  child  as 
the  consideration  for  support.  Hence,  the  rule  that  guardians 
should   keep  their  wards  employed  in  earning  their  own 
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May  Term,  support,  rather  than  permit  them  to  consume  in  idleneee  the 

1"61.      principal  of  their  patrimony. 
The  State       But  if  the  ward  be  physically  unable  to  earn  such  support^ 

Cl^uc      ^^  ^^°  °^*  ^^  ^*  without  encroaching  upon  the  time  that 
should  be  devoted  to  acquiring  a  good  English  education,  and 
the  ward  has  property,  the  guardian  may,  and  should  if 
necessary,  encroach  even  upon  the  principal  of  such  property 
for  the  support  and  education  of  the  child.    Mr.  Reeves^  in 
his  Domestic  Relations,  824,  says:  "No  guardian  is  bound 
to  maintain  his  ward  at  his  own  expense,  except  he  be  the 
father ;  but  whatever  expense  he  is  at  for  the  ward's  main- 
tenance, the  guardian  shall  be  reimbursed  out  of  the  ward's 
estate."    He  further  says,  "  the  safest  way  for  such  guardian, 
is  for  him  to  apply  to  Chancery,  [or  to  the  Probate  Court,]  in  the 
first  instance,  and  procure  the  sanction  of  that  Court  for  the 
expenditures  he  is  about  to  make."    See,  also,  1  Black.  Com. 
462.    But  suppose  he  does  not  so  apply,  and  makes  expendi- 
tures for  maintenance  without  the  previous  direction  of  the 
Court,  can  the  Court  afterward  allow  them  to  be  paid  out  of 
the  principal  of  the  ward's  estate,  if  need  be?    The  Court 
will  exercise  great  caution  and  scrutiny  in  allowing  such 
expenditures  to  be  charged  upon  the  infant's  estate.     It  may 
refuse  the  allowance.    But  it  is  in  its  power  to  make  it,  if  it 
seems  right  so  to  do.     This  is  settled  in  the  matter  of  Bost- 
wick,  4  John.  Ch.  Rep.  100,  where  Chancellor  Kent  states 
the  history  of  the  question,  and  the  change  of  ruling  upon  it 
in  the  English  Chancery.     See,  also,  other  cases  to  the  same 
point,  in   the  2d  vol.,  pt.  2,  of  Leading  Cases  in  Equity, 
168;  see,  also,  cases  cited  in  Harring  v.   Coles^  2  Bradf. 
Sur.  Rep.  349.      Thus   far  we  have  examined   the   power 
of  the  guardian  upon  common  law  principles.     It  may  be 
restricted   by   statute.      lias   it  been   so   restricted    in    this 
State?      It  had  not,  at   the  time  the  expenditures    in  this 
case  were  made,  but  had  rather  been  enlarged.     R.  S.  1838, 
§  52,  p.  103.     Whether  the  power  of  the  guai-dian,  or  of  the 
Court,  has  been  restricted  in  later  codes  we  need  not  here 
inquire,  though  we  are  not  aware  of  any  such.     It  being, 
then,  when  the  expenditures  in  this  case  were  made  by  the 
guardian,  a  right  possessed  by  him  to  make  expenditures  for 
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the  support  of  the  ward,  taking  the  risk  of  their  allowance,    Hay  Term, 
as  being  reasonable,  by  the  proper  Court ;  and  the  proper      Iq^I* 
Court  having  allowed  them,  after  a  jury  had  found  them  Thb  State 
reasonable,  this  Court  could  not  disturb  that  allowance,  where      qiJJj^ 
it  would  not  set  aside  the  verdict  of  a  jury  in  other  cases. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

B.  Z.  Famsworth  and  J.  A.  Liston^  for  the  appellant. 

H.  C.  Newcomb^  J.  S.  Harvey  and  John  Tarkington^  for 
the  appellee. 

(1.)  By  counsel  for  appellant :  Where  the  relation  of  parent  and  child 
ezisUy  or  is  established  by  consent  of  one  standing  in  the  place  of  a  parent, 
as  a  Btep-fiither,  the  child  can  not  chai*ge  for  its  services,  nor  such  person  for 
necessaries  or  keeping.  The  presumption  being  that  they  are  rendered  in 
that  relation,  and  not  for  compensation.  2  Kent,  183 ;  5  Howard,  122  ; 
3  Comstock,  317-321 ;  2  Wharton^s  Dig.  M^,  p.  5 ;  1  Parsons  on  Cont 
257;  McDonald's  Treatise,  490;  U.  S.  Dig.  79,  218;  6  Ind.  60,  68;  3 
Chanceiy  Amer.  Dig.  31,  149 ;  2  Story's  Eq.  Jur.,  $  1354  a,  p.  788. 

In  cases  where  the  guardian  converts  money  to  his  own  use,  or  uses  it  in 
his  business,  or  is  guilty  of  gross  negligence,  he  must  pay  compound  interest 
in  yearly-,  or  half  yearly,  rests.    18  Pick.  6-8 ;  1  John's  Chan.  Rep.  627-629. 

An  agent  can  not  put  himself  in  a  position  adverse  to  that  of  his  principal ; 
he  can  not  buy  and  sell,  and  loan  and  borrow.  A  guardian  is  a  special 
trustee  and  agent  1  Parsons  on  Cont  pp.  74,  75,  180,  104,  101,  103 ; 
2  Kent  Com.  237,  238,  and  n.  (.,  240  n.  a.,  and  241. 

Where  there  are  new  securities  on  several  bonds,  both  securities  are 
baWe.    1  U.  S.  Eq.  Dig.  596,  §  §  303,  291,  314,  313,  316,  317,  306,  307,  308. 

Where  sureties  are  added  to  a  bond  they  also  are  liable,  to  some  extent^ 
as  if  original  sureties,  and  such  liability  extends  to  property  subsequently 
acquired     5.  U.  S.  Dig.  Supplement,  ^  §  163,  165,  p.  104. 

As  to  granting  a  new  trial  upon  newly  discovered  evidence,  see  Myers  r. 
BromweU,  2  Aiken,  407 ;  Richardson  v.  Backus,  1  Johns,  59 ;  Broadhead  t. 
Mar^UiO,  2  W.  Bbcks,  955. 

As  to  verdicts  contrary  to  evidence,  and  small ness  of  damages,  &c.,  see 
Baeot  V.  KaVi,  2  Bay,  466 ;  Johi  v.  Scnbner,  6  Cown,  11.  185  ;  7  Serg.  & 
Rawle,  457 ;  2  Hayw.  224 ;  Norn's  v.  Freeman,  3  Will.  38 ;  Jackson  v. 
SUmbergh,  1  Caines,  163  ;   Wallace  v.  Frazier,  2  Nott  &  McCord,  516. 

As  to  perverse  verdicts,  see  Ash  v.  Ash,  Comb.  357  ;  Freeman  v.  Price, 
lYounge  &  Jervis,  402;  McConnell  v.  Hampton,  12  Johns,  R.  234; 
Cc/in  V.  Cq/w,  4  Mass.  U.  1. ;  Cook  v.  Green,  11  Price,  736. 

As  to  new  trial  granted  on  account  of  surprise,  see  Flit  v.  East  India 
Co.,  1  Wm.  Black,  295  ;  Thartell  v.  Beaumont,  1  Bingham,  339  ;  Le  Flaeming 
V.  Simpson,  1  Man.  &  Ryl.  269;  Sargent  v.  Deniston,  5  Cowen,  106; 
PeUrwon  v.  Barry,  4  Binn.  481. 
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Widumt  the  ezpreas  sanction  of  the  Court,  %  tmelee  or  goaidiMi  wffl  noi 
be  permitted,  of  his  own  accord,  to  break  in  upon  the  capital  of  his  wavd  oi 
cestui  que  trust.  Fonteaux  v.  Lapage,  6  Iowa  R.  131 ;  2  Story's  Eq.  Jur. 
^  J  1353-1355.  p.  35 ;  Walker  v.  Wetherdl,  6  Ves.  474;  2  Leading  Ca.  in 
Eq.  part  2,  top  p.  169. 

(2.)  By  counsel  for  appellee  :  Even  a  lUher  will  be  entitled  to  an  allow^ 
ance  out  of  the  estate  of  his  child  for  its  support^  where  he  is  unable  properly 
to  support  it  Eaase  y.  Boehrscheid,  6  Ind.  66 ;  2  Kent's  Com.  mar.  191, 
and  notes  (2.  e,;  2  Barh.  Ch.  B.  375  ;  2  Ashmead,  332 ;  Cooper's  Eq.  B.  52 ; 
14  Yes.  499. 
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ISieiday, 
May  28. 


The  State,  on  the  relation  of  Dbuuneb  v.  Clabk. 

APPEAL  from  the  St  Joseph  Common  Fleas. 

Per  Curiam. — ^The  judgment  in  this  case  is  affirmed,  vith 
ooBts,  on  the  authority  of  ne  State,  em.  rd.  Ac,  r.  Olarkj  at 
this  term,  (ante,  p.  97,)  to  which  it  is  precisely  similar. 

-ff.  Z.  Farnsworih  and  J.  A.  Liatony  for  the  appellant. 

E.  C.  Newcomh,  J.  S.  Harvey,  and  J.  Tarkington,  for 
the  appellee. 


m   • 


The  Peesident,  &c.  of  The  Teeee  Haute  and  Kichhokd 

Bailboad  Company  v.  Smith. 

Where  the  owner  of  land  through  which  a  railroad  runs  has  receired  ^m 
the  company,  in  the  assessment  of  damages,  an  agreed  compensation  for 
erecting  and  maintaining  fences  between  the  road  and  his  land,  and  fails 
to  maintain  such  fences,  he  can  not,  if  hy  reason  of  such  failure  an  animal 
is  killed  by  the  cars  of  the  company,  recover  for  the  same,  without  proof 
of  negligence. 

AITEAL  from  the  Putnam  Common  Pleas. 

Pebkins,  J. — Smith  sued  the  Terre  HoAiie  and  Richmond 
Railroad  Co.,  under  the  statute,  for  the  value  of  a  hone 
killed  upon  the  track  of  her  road,  by  a  locomotive. 
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The  defendant  answered,  that  on  the day  of ,    M*y  Tewi^ 

1851,  the  plaintiff  owned  a  tract  of  land,  upon  which  he  then      Iq^I* 
resided,  and  still  resides ;  that  the  defendant  located  her  road  Thb  Teebk 

TT 

across  said  track,  and  appropriated  a  strip  of  it  one  hundred  ^^^J^,^ 

feet  wide;  that  to  settle  the  amount  of  damage  for  so  doing,  BAix«BaADGo. 

the  company  and  Smith  referred  the  matter  to  the  arbitrament      gjJin, 

of  Revhen  Hagan^  and  two  others,  who  awarded  to  Smit\ 

$500;  $200  of  which  were  for  the  land  appropriated,  and 

1300  of  which  were  for  the  making  and  keeping  up  suitable 

fences;  that  both  parties  agreed  to  the  award,  and  Smith 

promised,  if  the  money  was  paid,  to  erect  and  maintain  the    ^ 

fences;  that  the  9500  was  all  paid  by  the  company;  that 

Smith  neglected  to  erect  good  and  suitable  fences,  but  turned 

his  stock  upon  the  ground  adjoining  the  road,  one  animal  of 

which,  the  horse  in  question,  passed  over  the  fence  built  by 

Smithy  on  to  the  railroad  track,  and  in  the  night  time,  was 

run  over,  without  fault  of  the  company,  and  killed. 

Reply  in  denial.  Jury  triaL  Judgment  for  Smith.  MO' 
tion  for  a  new  trial  denied. 

The  answer  in  the  cause  was  substantially  proved.  The 
Court  instructed  the  jury  "  that  if  they  were  satisfied  from 
the  evidence,  that  the  horse  of  the  plaintiff  was  killed  by  the 
locomotive  and  cars  of  the  defendant;  and  that  said  railroad 
track  was  not,  at  the  time  of  the  killing,  securely  fenced  in, 
and  such  fence  properly  maintained  by  said  company,  so  as 
to  exclude  stock  therefrom,  then  they  ought  to  find  for  the 
plaintiff  the  value  of  the  horse,  without  regard  to  the  question 
of  negligence." 

This  instruction  was  not  within  the  issue  tried.  Tliat  issue 
was  upon  the  truth  of  th^  answer ;  and  if  that  issue  was  ma^ 
terial ;  if  the  answer  contained  facts  constituting  a  defense, 
as  it  was  proved,  the  defendant  should  have  succeeded.  We 
think  the  answer  did  contain  facts  constituting  a  good  defense. 
As  the  plaintiff  had  been  paid  for  building  the  fences,  and  it 
was  his  own  wrong  that  they  were  insufficient,  and  he  volun- 
tarily exposed  his  horse  to  the  destruction  tliat  fell  upon  it,  we 
think,  as  between  him  and  the  company,  in  this  matter,  the 
latter  should  be  regarded  as  having  performed  its  duty.  The 
road  should  be  regarded,  as  to  the  plaintiff,  as  being  fenced, 
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Msf  Term,  and  no  negligence  on  the  part  of  the  company  appearing^  he 

18C1.  should  not  be  allowed  to  recover.    Bed.  on  BailwajB,  p.  S65, 

The  Tesbb  in  note  13;  The  Ind^  dsc.  Eailroad  Co,  v.  Townsend^  10 

M^^^TE  A^ND  in<j^  33 .  7%^  ^^^  y,  Wright,  13  Ind.  213.    In  Corwin  v. 

UailboadCo.  Tlie  New  York^  c&c.  Co.,  3  Kernan  42,  a  case  arising  under 
.  ^'  a  statute  similar  to  ours  on  the  subject  of  fencing  railroads, 
the  Court  say :  "  It  has  been  noticed,  that  Gregory,  who 
conveyed  the  land  for  the  road  through  his  farm,  was  bound 
by  his  covenant  with  the  defendant  to  erect  and  maintain  the 
fences.  Had  Gregory^ %  cattle  entered  upon  the  road  from  his 
land,  by  reason  of  there  being  no  fence,  and  been  injured, 
his  covenant  would  have  been  a  good  answer  to  the  action." 

This  is  precisely  in  point,  in  principle,  in  the  case  at  bar, 
and  does  not  conflict  with  the  New  Albany  and  Salem  Hail- 
road  Co,  V.  Maiden,  12  Ind.  10.  In  that  case,  the  Court 
say :  "  The  evidence  does  not  show,  directly,  that  the  animal 
was  killed  on  tlie  same  land  upon  which  damages  had  been 
assessed ;  nor  docs  it  show  the  payment  of  such  assessment." 
And  further,  it  does  not  appear  in  the  opinion,  that  any 
amount  for  fencing  had  been  included  in  the  assessment. 
That  case  in  no  way  conflicts  with  this  at  bar.  The  Court 
say,  as  is  true,  that  the  statute  is  in  the  nature  of  a  police 
regulation ;  and  that  an  owner  of  an  animal  may  recover, 
though  he  is  passively  a  wrong-doer  in  letting  his  animal  nm 
at  large ;  a  point  often  decided,  and  to  which  we  still  adhere, 
but  it  is  a  difierent  one  from  that  arising  in  the  case  now 
before  us.  See,  also,  The  Lafayette,  i&c.  Co.  v.  The  New 
Albany,  <6c.  Co.,  13  Ind.  90. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  further  proceedings,  in  accordance  with 
this  opinion. 

ff.  Secrest,  S.  Turman  and  J>  P.  JJiher,  for  the  appellant 
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MayTam, 
The  Psbbidbkt  and  Tbustees  of  the  Town  of  Connebs-      1861. 


YiixB  V,  The  Bank  of  the'  State  of  Indiana.  BABBrrr 

T. 

Money  and  notes  held  by  the  branches  of  the  Bank  of  the  State  of  Indiana    Cabthaoe 

TuBNPnuB  Co 
are  capital  stock,  and  are  not  taxable  for  municipal  purposes* 

APPEAL  from  the  Fayette  Circuit  Court  2Wiay, 

Per  Curiam. — ^The  Bank,  a  branch  of  the  Bank  of  the      ^ 
State,  sued  the  Town  of  Gonnersville  on  town  orders.    The 
town  answered,  setting  up  taxes  alleged  to  be  due  from  the 
bank  to  the  town. 

Trial  by  the  Court ;  the  set-off  disallowed ;  and  judgment  for 
the  bank. 

The  case  is  here  upon  the  evidence.  We  think  the  judg- 
ment below  was  right.  The  taxes  alleged  to  be  due  the  town 
were  assessed  upon  the  money  and  notes  on  hand  of  the  bank. 

By  the  charter,  the  capital  stock  of  the  bank  is  not  taxable 
for  municipal  purposes.  Tlie  capital  stock  consists  originally 
of  the  money  paid  in  by  the  subscribers  to  the  stock  of  the 
bank.  This  changes  its  form,  and  is  represented  by  notes 
of  other  persons  or  corporations,  but  is  still  capital  stock  so 
fisur  aa  to  be  exempted  from  taxation.  The  charter  may  be 
wrong,  but  this  is  its  spirit.  For  deposits,  the  bank  is  debtor. 
For  notes  on  hand,  beyond  the  capital  stock,  she  is  debtor  by 
the  issue  of  her  own.  Profits  she  divides  to  the  stockholders 
in  the  shape  of  dividends. 

The  judgment  is  afSrmed,  with  1  per  cent,  damages  and 
costs. 

John  S.  Held  and  JUT.  Trusler,  for  the  appellants. 

£.  F.  Claypool^  for  the  appellee. 


•  •<» » 


Babrett  v.  The  Cabthage  Tubnpike  Company. 

APPEAL  from  the  Rush  Circuit  Court.  Tue9ia%     I  le  ion 

Per  ^tiWam—The  report  of  appraisers,  as  to  Ihe  damages  ^^^  aS.      l««  ««! 


PtWH. 
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Mftj  Term,  in  a  road  case,  was  set  aside  for  cause  shown  on  motion,  and 
loQl'     a  new  aeseflement  had  by  jury. 

WawHT  As  the  evidence  on  which  the  Court  set  aside  the  report 
of  the  appraisers  is  not  set  out  in  the  bill  of  exceptions,  there 
being  at  the  same  time  nothing  to  show  that  evidence  wafi 
not  heard,  nor  admissions  of  fact  made,  before  the  decision, 
we  must  presume  in  &vor  of  the  ruling  of  the  Court. 

As  to  calling  the  jury  to  assess  the  damages  afterward, 
see  I7i6  Lake  Erie^  dkc.  Co.  v.  Heathy  9  Ind.  568,  where  snch 
practice  is  held  correct. 

The  judgment  is  aj£rmed,  with  costs. 

L.  Semton^  for  the  appellant 

0.  C.  Clark  and  P.  A.  Hackleman^  for  the  appellee. 


^  ♦»» » 


Wbight  v.  Pugh  and  Others. 

Tile  statute  authorizes  the  writ  for  the  Msessment  of  damages  in  erety 
oaie,  without  exceptaon,  where  a  mill  has  been  erected  prior  to  an  niwcrtm 
ment 

The  owner  of  a  mill  is  entitled  to  hare,  through  this  writ^  permanent  record 
eyidenoe  of  the  hight  to  which  he  may  maintain  his  dam ;  of  the  fiict 
that  the  health  of  the  neighborhood  will  not  be  injured ;  that  his  mill  is 
of  public  utility ;  and  of  his  right  to  build  embankments,  maJce  ezcaya- 
tions,  &C. 

TitsdMi,  APPEAL  from  the  Marion  Circuit  Court. 

^     '  Per  Curiam,. — Application  for  an  assessment  of  damages 

by  the  proprietor  of  an  existing  mill.  The  writ  for  the  assess- 
ment  was  issued,  the  damages  assessed  under  it,  and  the 
return  made  to  the  next  term  of  the  Court.  At  that  term  a 
demurrer  was  filed  to  the  complaint  in  the  case,  the  demurrer 
sustained,  and  the  suit  dismissed.  The  complaint  stated 
&cts  making  a  cause  of  action.  Tlie  demurrer  was  wrongly 
sustained.  Tlie  complaint  was  carelessly  drawn,  but  no  motion 
touehing  it  was  made.    The  statute  authorizes  the  writ  in 
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erorj  case,  without  exception,  where  a  mill  has  been  erected   May  Term, 
prior  to  an  asseflsment    2  R.  S.,  p.  188.    The  owner  ia  en-      1861. 
titled  to  have,  through  this  writ,  permanent  record  evidence       Nul 
of  the  hight  to  which  he  has  a  right  to  maintain  his  dam, 
specified  in  feet  and  inches,  or  otherwise  permanently  marked ; 
of  the  fact  that  the  health  of  the  neighborhood  will  not  be 
injured ;  that  his  mill  is  of  public  utility ;  of  his  right  to  build 
embankments,  make  excavations,  &c. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &o^ 

S.  MajoT^  for  the  appellant 

/.  Cohum^  R.  Z.   Walpole^  and  O.  O.  Sines^  for  the 
appeUee. 


•>  m0m  » 


NiLL  and  Another  v.  Compabet.  isl  (^ 

'  16    107 

The  only  effect  of  an  appeal  to  a  Gourt  of  Error,  when  perfected,  is  to  stay  ''^  ^^ 

execution  upon  the  judgment  from  which  it  is  taken.  In  all  other 
respects,  the  judgment,  until  annulled  or  reyersedy  is  binding  upon  the 
parties,  as  to  every  question  directly  decided. 

It  is  no  bar  to  an  action  upon  a  judgment,  that  the  judgment  has  been 
remoTed  by  writ  of  error  to  a  Superior  Court 

APPEAL  from  the  Allen  Common  Pleas.  Wedneiday, 

Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  sued  ^  ' 
NiU  and  Miller  upon  a  promissory  note  for  the  payment  of 
$311.  The  note  bears  date  February  1,  1858,  and  was  pay* 
able  to  one  Thomas  Meegan^  who  assigned  it  to  the  plaintiff. 
Defendants'  answer  contains  five  paragraphs,  to  which  the 
plaintiff  replied.  There  was  a  verdict  for  the  plaintiff,  npon 
which  the  Court,  over  a  motion  for  a  new  trial,  rendered 
jndgment.  Tliis  case  is  before  ns  npon  a  reserved  question 
of  law,  arising  upon  a  demurrer  to  the  reply  to  the  fourth 
and  fifth  paragraphs  of  the  answer. 

The  fourth  paragraph  alleges  that  Meegan^  before  he 
assigned  the  note,  was,  and  still  is,  indebted  to  Nill  $700, 
upon  an  account,  which  is  filed  with  the  pleading  and  o£fored 
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May  Term,  as  a  set-off  against  the  plaintiff's  demand.    The  fifth  states 

1861.      these  facts :  Nill  is  the  principal  in  the  note  in  suit,  and 

NiLL        Miller  is  his  surety.    During  the  year  ending  in  May^  1857, 

p  ^-  Meegariy  the  assignor  of  the  note,  was  the  city  treasurer  of 
Fort  Wayne^  and  Nill  became  his  immediate  successor  in 
office.  In  that  month  he  was  qualified  as  such  successor, 
when  it  became  the  duty  of  Meegan  to  pay  over  to  him,  Nill^ 
any  balance  then  in  the  city  treasury.  At  that  time,  Meegan 
represented  to  NUl  that  there  was  a  balance  of  $781,  then 
on  deposit  in  JlamiltorCe  Bank,  in  the  city  of  Fort  Wayne  / 
and  Nill^  relying  on  his  representation,  receipted  to  him, 
Meegan^  for  that  amount,  as  such  treasurer,  and  took  from 
him  authority  to  draw  the  same  out  of  the  bank.  After  NiU 
became  treasurer,  Meegan  continued  to  perform  the  duties  of 
the  office,  as  NilVs  deputy,  and  still  continued  to  deposit 
moneys  received  into  the  city  treasury  in  Hamilton's  Bank. 
At  the  time  the  note  sued  on  was  given,  Nill  was  not 
advised  of  the  true  state  of  the  bank  account,  or  of  the  state 
of  the  deposits  therein ;  and  it  was  then  stipulated  that  they, 
Meegan  and  Nill^  should  subsequently  meet  and  settle  that 
account,  and  if  any  balance  should  be  found  due  to  Nill^  the 
same  should  stand  as  a  credit  on  said  note.  As  stipulated, 
the  parties  met,  and  upon  examination  of  said  accounts  a 
balance  of  $325  was  found  due  from  Meegan  to  Nill;  and 
Meegan  having  refused  to  credit  the  note  with  the  amount  so 
found  due,  the  same  is,  therefore,  a  proper  set-off  in  this 
action.  It  is  averred  that  Comparet^  the  assignee,  had,  at 
the  time  of  the  assignment,  full  notice  of  NilVs  claim  against 
Meegan, 

To  these  defenses  the  plaintiff  replied :  that  on  April  10, 
1858,  an  action  was  pending  in  the  AUen  Common  Pleas, 
wherein  the  present  plaintiff  was  then  plaintiff,  and  the  pre- 
sent defendants  were  then  defendants,  in  which  action,  so 
pending,  the  same  identical  matters  in  said  defenses  contained, 
were  pleaded  by  said  Nill^  in  said  last  mentioned  action,  as  a 
8etK)ff  to  the  cause  of  action  then  set  forth  in  the  plaintrflPs 
complaint.  Th^t  such  proceedings  were  had  in  said  action, 
that  the  same  court,  at  its  April  term,  1858,  adjudged  and 
determined  that  Meegan  was  not  indebted  to  Nill^  as  allied. 
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and  that  the  defendants,  a8  to  the  matter  so  pleaded,  take  l^ay  Term, 
nothing  as  against  the  plaintiff;  from  which  judgment  and  1861. 
determination,  Nill  and  Miller^  the  then,  and  now,  defend- 
ants, appealed  to  the  Supreme  Court,  where  that  cause  is  now 
pending ;  wherefore,  &c.  Defendants  demurred  to  this  reply ; 
but  their  demurrer  was  overruled,  and  they  excepted .  Against 
this  ruling,  it  is  insisted  that  the  appeal  having  been  perfected, 
the  judgment  appealed  from  became  inoperative  during  the 
pendency  of  the  appeal  in  the  Supreme  Court,  and  the  matter 
determined  in  the  action,  in  which  the  judgment  was  rendered, 
ceased  to  be  "  res  adjudicataP  This  position  is  not,  in  our 
opinion,  correct.  Indeed,  the  only  effect  of  an  appeal  to  a 
Court  of  Error,  when  perfected,  is  to  stay  execution  upon  the 
judgment  from  which  it  is  taken.  In  all  other  respects,  the 
judgment,  until  annulled  or  reversed,  stands  binding  upon  the 
parties,  as  to  every  question  directly  decided.  Cole  v.  Con- 
nolly^  16  Ala.  271.  And  it  has  been  expressly  decided,  that 
"  It  is  no  bar  to  an  action  upon  a  judgment,  that  the  judg- 
ment has  been  removed  by  writ  of  error  to  a  Superior  Court." 
Suydant  v.  Hoyt^  1  Dutchers'  N.  J.  Hep.  230.  The  reply 
seems  to  be  well  pleaded,  and  must  be  held  effective. 

Per  Curiam, — ^The  judgment  is  aflSrmed,  with  6  per  cent, 
damages  and  costs. 

Wm.  II.  Comhs^  for  the  appellant. 

Withers  and  Mort^is^  for  the  appellee. 


>*  •♦^ » 


BuzzABD  V.  Moore. 


APPEAL  from  the  Carroll  Common  Pleas.  Wednesday, 

Per  Curiam. — ^The  appellant,  who  was  the  plaintiff,  sued  ^ 
Moore  before  a  justice  of  the  peace,  alleging  in  his  com- 
plaint that  Moore.,  on  March  1,  1859,  forcibly  and  unlaw- 
fully took  into  his  possession  two  tuns  of  hay,  the  property  of 
the  plaintiff,  and  sold  the  same  without  right,  and  converted 
the  proceeds  thereof  to  his  own  use.    It  is  averred  that  the 
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1861. 

LoBuia 


hay  was  worth  $25,  and  that  the  plaintiff  has  Btistained  dam- 
age to  that  amount  Before  the  justice,  the  plaintiff  recovered 
judgment ;  from  which  the  defendant  appealed.  In  the  Com- 
mon Pleas,  the  Ck)urt  tried  the  issues  and  found  for  the  de- 
fendant   Motion  for  a  new  trial  denied,  and  judgment,  &c. 

The  errors  assigned  relate  exclusively  to  the  finding  of  the 
Court  upon  the  evidence.  The  record  contains  all  the  evi- 
dence given  in  the  cause,  and  having  examined  it  carefully, 
we  are  o?  opinion  that  its  weight  accords  with  the  decision 
of  the  Common  Pleas. 

Die  judgment  is  aflSrmed,  with  costs* 

Horace  P.  Biddle  and  If.  BlacJc^  for  the  appellant 
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LoBiNO  V.  Cbaft,  Executor  of  Loeing. 

A  suTTiying  wife  is  entitled  to  the  sum  of  $300,  allowed  to  her  hj  1  R.  S., 
i  21,  p.  261,  notwithstanding  she  may  have  accepted  the  provision  made 
for  her  bj  the  will  of  her  husband. 

APPEAL  from  the  Ohio  Circuit  Court 

Per  Curiam, — Bradley  B,  Loring  made  his  last  will,  dis 
posing  of  all  of  his  property,  and  died.  He  left  a  widow, 
who,  with  others,  was  a  devisee  in  the  will.  The  widow 
took  the  provision  made  for  her  in  the  will ;  and  she  now 
sues  the  executor  for  the  sum  of  $300,  which  she  claims  is 
vested  in  her  by  statute,  over  and  above  the  provision  made 
for  her  in  the  will.     1  R  S.,  §  21,  p.  251. 

With  some  hesitation,  we  have  concluded  she  is  entitled  to 
recover.  Cheek  v.  Wilson^  7  Ind.  354 ;  8  id.  71 ;  1  R.  S., 
§  41,  p.  255.     See  Collier  v.  Collier,  3  Ohio  St.  Rep.  369. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

W.  S,  Ilohnan,  for  the  appellant. 

A.  C  Downey,  fur  the  appellee. 

(1.)  By  counsel  for  appellee :  The  will  disposes  of  all  the  testator'f^ 
property,  and  the  claim  of  the  widow  can  not  be  allowed  without  defeating 
other  bequests. 
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'^  A  leading;  if  noi  the  eaiiiest  decision  as  to  election,  is  Noye$  r.  Mar»  May  Tona, 
iitunl,  a  caae  of  real  e$tate,  which  was  followed  by  Vincent  v.  Vincent,  a  case       1861. 
of  personal  estate,  by  lyench  v.  Standish,  the  case  of  a  copy-hold  estate,  and 
by  many  other  cases ;  the  result  of  which  appears  to  be,  that  a  person  shciU 


Tax  Statk. 
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not  daim  an  interest  under  an  instrument,  whether  a  deed  or  a  wiU,  tmthcnd      PjM?ftMK 
givinffuU  efect  to  that  instrument  as  far  as  he  can.     This  rule  has  been  said 
to  be  nniTenal,  and  without  exception.    It  applies  to  interests  of  married 
women ;  interests  immediate,  remote,  or  contingent ;  of  Taloe  or  not  of 
Talae/'    2  Haddock's  Chan.  47.    See,  also,  2  Story's  Eq.  Jur.  $  1076. 


m  •»»  »■ 


The  Statb  v.  Sioosd. 

Lifarmatkm  chai|pag  that  the  defendant  lired  in  open  and  notonous  fittnioa- 
tion,  from  September  20,  1858,  until  October  25, 1859.  The  affidavit  upon 
which  the  information  was  based,  charged  the  offense  from  October  20« 
1858,  until  September  25,  1859. 

Held,  that  the  information  was  good,  on  motion  in  arrest 

APPEAL  from  the  Oibson  Common  Pleas.  Wednesday^ 

WosDEN,  J. — Information  against  the  appellee  for  foniica-    ^^ 
tion.     Plea,  not  gnilty;  trial  by  jury;  conviction,  and  judg- 
ment arrested  and  the  defendant  discharged.    The  State  ap- 
peals. 

The  Court  was  held  and  the  proceedings  had  in  October, 
1859,  and,  as  we  infer,  before  the  25th  day  of  the  month. 
The  affidavit  on  which  the  information  was  based,  sworn  to 
on  October  13,  1869,  charges  that  the  defendant,  on  October 
20,  1858,  and  from  that  day  until  September  26,  1869,  lived 
in  open  and  notorious  fornication  with  Maria  Ilill. 

The  information,  with  some  confusion  of  dates,  charges 
that  he  lived  in  such  fornication  from  September  20, 1858, 
until  October  25,  1859.  The  variance  in  the  dates,  between 
tiie  affidavit  and  information,  was  the  ground  of  the  motion 
in  arrest  It  will  be  seen  that  the  information  covers  two 
months  more  time  than  the  affidavit,  including  a  month  before 
and  a  month  after  the  time  charged  in  the  affidavit,  and 
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May  Term,  embracing  time  that  had  not  expired  when  the  Court  sat  and 

1861.     the  proceedings  were  had.    Whatever  might  be  the  eflEect 

The  State  of  the  discrepancy  between  the  aflBdavit  and  information  on 

^^'         a  motion  to  qnash,  we  are  satisfied  that  it  was  not  8uj95cient 

ground  for  arresting  the  judgment. 

The  statute  provides  that  judgment  may  be  arrested  but 
for  two  causes ;  first,  that  the  grand  jury  who  found  the 
indictment  had  no  legal  authority  to  inquire  into  the  offense 
charged,  by  reason  of  its  not  being  within  the  jurisdiction 
of  the  Court ;  and,  second,  that  the  facts  stated  do  not  con- 
stitute a  public  offense.    2  R.  S.  1862,  §  144,  p.  880. 

The  second  cause  is  the  only  one  applicable  to  this  case. 
Now,  conceding  that  for  the  purpose  of  determining  what 
facts  are  charged,  we  must  look  to  the  ^fSdavit  as  well  as 
the  information ;  how  stands  the  case  i  The  affidavit  charges 
that  the  defendant  lived  in  fornication  during  a  certain  period 
of  time.  The  information  that  he  lived  in  the  state  of  forni- 
cation during  the  same  period,  as  well  as  before  and  after. 
The  affidavit  and  information  charge  that  he  lived  in  open 
and  notorious  fornication  during  the  time  specified  in  the 
affidavit,  and  this  is  a  public  offense.  It  has  heretofore  been 
held  by  this  Court,  that  the  affidavit  must  allege  the  same 
offense  and  person  subsequently  charged  in  the  information ; 
but  that  the  information  need  not  follow  the  affidavit  in  the 
manner  in  which  it  sets  forth  the  particular  facts  which  con- 
stitute the  offense.    Mount  v.  TTie  State,  7  Ind.  654. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs ; 
and  the  cause  remanded,  with  instructions  to  the  Court  below 
to  proceed  in  the  cause. 

e/".  -E  McDonald,  Attorney  General,  A,  Z.  Roache  and 
W.  P,  Ed9on,  for  the  State. 

-4.  C.  Donald^  for  the  appellee. 
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Glass  v.  The  Boabd  of  Commissionebs  of  Ripley  County.      1861. 

GlA88 

A  Master  Commlssioiier  is  not  ftuthorised  to  gnmt  an  injunction.  ▼• 

Thb  Boabd 

APPEAL  from  the  Ripley  Circuit  Court.  siokbiu  op 

Pe&kins,  J. — In  this  case  an  injunction  was  granted  by   RiplbyCo. 

James  H.  CranserSj  Esq.,  a  master  commissioner ;  and  the  Wednesday, 

only  question  now  presented  is  whether  he  possessed  the  ^<^y  29. 

power  to  grant  it    Our  statutes  mention  four  kinds  of  court 

coamiissioners  and  masters. 

1.  Commissioners  to  convey  real  estate  under  a  judgment 
or  order  of  Court.  R.  S.  1843,  p.  866 ;  Acts  of  1849,  p.  27; 
2  B.  S.  1852,  p.  157 ;   Wilkins  v.  Be  Pauw,  10  Ind.  159. 

2.  Commissioners  to  take  accounts  upon  trials  of  causes,  and 
to  report  amount  of  damages  to  be  recovered  on  final  judg* 
ment.  2  R.  S.  1852,  §  367,  p.  121 ;  Ware  v.  Adams,  12  Ind. 
359.     This  oflScer  is  a  duplication  of  the  referee.     Jd. 

3.  Masters  in  chancefjr.  R.  S.  1843,  pp.  659,  842;  and 
(  §  153, 163,  pp.  856,  857.  This  class  of  officers  is  authorized 
by  a  statute,  approved  Jan.  3,  1852,  if  the  statute  is  valid, 
and  in  force,  to  grant  injunctions.    Acts  1852,  p.  121. 

4.  Master  commissioners. 

What  the  necessity  was  of  creating  this  confusion  of  officers 
and  duties  is  unexplained.  It  would  seem  as  though  the  law 
was  sufficiently  mystified  and  likely  to  mislead  before.  But 
however  this  may  be,  the  creation  of  master  commissioner 
has  been  the  means  of  involving  one  more  party,  at  least,  in 
trouble  and  cost.  We  do  not  think  the  master  commissioner 
is  invested  with  the  master  in  chancery's  power,  if  he  pos- 
sesses it,  of  granting  injunctions.  The  act  of  1853,  §  7,  p.  92, 
operates  to  limit  the  power  of  master  commissioners. 

Per  CuHam. — The  judgment  is  affirmed,  with  costs. 

H.  W.  Harrington,  J.  Oavin,  and  Oscar  B.  Hard^  for 
the  appellant. 

A.  C.  Downey  and  H.  A.  Downey^  for  the  appelleet 
\oL.XVI.— 8 
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HoLLCBOFT,  Administrator  of  Coopeb,  v,  Goodkioh* 

APPEAL  from  the  Warren  Common  Pleas. 

Per  Curiam, — This  was  an  action  by  Adam  Uollorqft, 
administrator  of  the  estate  of  Milton  Cooper^  deceased, 
against  John  Ooodrich^  upon  two  promissory  notes.  De- 
fendant's answer  contains  a  general  traverse,  and  also  a 
defense  by  way  of  set-off  and  counter  claim.  Proper  issuer 
having  been  made,  the  cause  was  submitted  to  the  Court, 
who  found  for  the  defendant  $36,  and  having  reftused  a  new 
trial,  rendered  judgment,  &c. 

The  errors  assigned  relate  to  the  sufficiency  of  the  evidence 
to  sustain  the  finding  of  the  Court.  The  evidence  is  upon 
the  record ;  we  have  examined  it,  and  are  of  opinion  that  its 
weight  accords  with  the  decision  of  the  Common  Pleas. 

The  judgment  is  affirmed,  with  6  per  cent,  damages  and 
costs. 

Gregory  and  Harper^  for  the  appellant. 

R.  A,  Chandler^  for  the  appellee. 


<  m^m  • 


Wednesday, 
May  29. 


Dean,  Executor  of  Richabds,  v.  Richabds. 

Snit  by  a  surviving  wife  against  the  executor  of  her  deceased  husband,  to 
recover  $300  of  the  assets  in  his  hands.  The  executor  answered :  1.  hy 
a  general  denial ;  2.  setting  up  an  ante-nuptial  agreement  A  demuirer 
was  sustained  to  each  paragraph  of  the  answer ;  and  the  defendant  tail- 
ing to  answer  further,  the  Court  gave  judgment  for  plaintiff  for  want 
of  an  answer. 

JTfldj  that  it  was  error  to  sustain  a  demurrer  to  the  general  denial. 

Held,  also,  that  a  judgment,  without  proof,  for  want  of  an  answer  was  also 
erroneous. 

APPEAL  from  the  Grant  Common  Pleas. 

Per  Curiam. — Suit  by  Sarah  Richards  against  the  execu- 
tor of  her  deceased  husband,  to  recover  $300  of  the  assets  in 
his  hands.    The  defendant  answered  in  two  paragraphs.    One 


V. 
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was  the  general  denial.    Tlie  other  set  up  in  bar  the  follow-  May  Tonn, 
ing  ante-nnptial  agreement:  1861> 

^'Memorandum  of  an  agreement  made  and  entered  into  by  Dbak 
and  between  Henry  Richards^  sen.,  and  Sarah  Allen^  both 
of  the  county  of  Grant^  Indiana^  WrrNBssErn:  That  in  con- 
sideration hereafter  mentioned,  to  wit :  the  parties  propose  to 
unite  in  matrimony,  and  both  owning  property,  it  is  therefore 
,  agreed  by  the  said  parties,  that,  in  consideration  thereof,  the 
said  Henry  Richarde^  sen.,  is  to  have  the  right  to  dispose  of 
•  his  lands  by  will  or  otherwise,  agreeably  to  his  own  views ; 
provided  if  he  dies  first,  the  said  Sarah  is  to  be  furnished 
with  a  house  and  home,  and  support  on  the  home  farm  during 
her  lifetime ;  she  is  also  to  be  entitled  to  such  property  as 
may  be  left  of  what  she  brings  to  him ;  also  a  share  of  what 
may  be  made  and  laid  in  for  the  support  of  the  family,  she 
taking  care  of  his  children  while  they  are  willing  to  stay  with 
her.  It  is  further  agreed,  that  so  much  money  as  the  said 
Henry  Richards^  sen.,  may  have  over  and  above  what  may 
be  needed  for  the  support  of  the  family,  the  said  Henry 
Richards^  sen.,  is  to  dispose  of  by  will  or  otherwise,  as  to 
him  shall  seem  right;  whereof  the  said  Sarah  claims  no  part, 
and  hereby  relinquishes  all  right  thereto ;  that  is,  what  is  now 
accumulated.  And  the  said  Sarah  is  to  take  care  of  said 
children,  or  cause  them  to  be  taken  care  of  or  provided  for, 
if  the  said  Henry  shall  die  before  they  are  able  to  take  care 
of  themselves ;  that  is,  the  young  children,  or  those  by  Mary^ 
The  said  Sarah  is  to  pay  the  taxes  and  keep  up  the  farm  after- 
bis  death,  if  he  dies  first.'^ 

This  agreement  was  signed,  witnessed,  and  acknowledged 
before  a  justice  of  the  peace. 

A  demurrer  was  filed  to  the  answer,  which,  says  the  record, 
was  sustained  as  to  each  paragraph  of  the  answer,  and  the 
defendant  excepted.  "Whereupon,  says  the  record,  the  defend- 
ant failing  to  answer  further,  the  Court,  for  want  of  an  answer, 
entered  judgment  for  the  plaintiff  for  $300,  &c.  We  see  no 
reason  why  the  general  denial  was  not  a  good  answer,  and  it  was 
clearly  erroneous  to  sustain  a  demurrer  to  it.  The  judgment 
without  proof  was,  of  course,  erroneous.  As  to  the  second  para- 
graph of  the  answer,  see  Houghton  v.  Houghton^  14  Ind.  505. 
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May  Term,       The  judgment  is  reversed,  with  costs.    Cause  remanded, 
1q61.      &c.,  with  instnictionB  to  overrule  the  demurrer. 

.  /.  Van  Devanter  and  Jaa.  F.  McDowdl^  for  the  appellant. 
John  Brownlee^  for  the  appellee. 
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Maynbb  V.  MooBB,  and  Another. 

Where  land  is  offered  for  sale  by  the  Commissioners  of  the  Sinking  Fund, 
on  a  mortgage  given  to  secure  a  loan  from  that  fund,  and  is  for  a  want  of  a 
cash  bidder  bought  in  by  the  State,  and  then  reoffered  and  sold  on  credit, 
the  mortgagor  has  no  right  of  redemption.  • 

The  purchaser,  if  he  immediately  pays  the  amount  demanded  on  the  purchase, 
and  gives  the  required  security  for  the  balance  of  the  purchase  money, 
can  not  be  deprived  of  the  benefit  of  his  purchase,  by  the  mere  delay  of 
the  agent  of  the  State  to  execute  the  formal  certificate  of  purchase  pre- 
scribed by  the  statute. 

A  party  who  seeks  the  interposition  of  the  Ck)urts  to  avoid  a  sale  of  lands, 
except  perhaps  in  the  case  of  tax  sales,  assumes  the  cnua  of  showing  that 
he  is  entitled  to  the  relief  asked. 

The  act  of  1845,  authorizing  the  Auditor  of  State,  upon  complaint  filed  by 
the  purchaser,  to  issue  his  warrant  to  the  sheriff  of  the  proper  county, 
directing  him  to  put  the  purchaser  in  possession,  does  not  impair  the 
obligation  of  the  contract,  in  the  case  of  mortgages  made  before  the  pass- 
age of  the  act,  but  only  provides  a  cumulative  and  more  speedy  remedy. 

The  law  of  1831,  regulating  sinking  fund  sales,  expressly  authorizes  a  resale 
immediately  after  the  land  is  bid  in  by  the  State,  and  provides  for  no  re* 
demption  of  the  land,  or  reinstatement  of  the  mortgage,  by  the  original 
mortgagor ;  and  this  statute  was  not  repealed  by  the  law  of  1845. 

The  question  as  to  the  time  of  payment  of  the  overplus  bid  by  the  pur- 
chaser, beyond  the  amount  paid  by  the  State,  is  between  the  State,  or  her 
officers,  and  the  original  mortgagor. 

The  issuing  of  the  writ  to  put  the  purchaser  in  possession  is  a  ministerial  and 
not  a  judicial  act,  on  the  part  of  the  Auditor  of  State;  and  the  judicial 
review  of  the  sale  must  take  place  on  an  application  to  enjoin  the  execu- 
tion of  the  writ. 


Wednesday, 
May  29. 


APPEAL  from  the  Union  Circuit  Court. 
Perkins,  J.  —  A  mortgage  was  executed  to  the  State  of 
Indiana^  of  which  a  copy,  in  substance,  follows ; 
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*'Thi8  indenture,  made  this  15th  day  oi  July,  A.  D.  1837,  May  Tenn. 
between  John  S.  Hunt^  of  the  county  of  Union,  Indiana,  of  1861. 
the  first  part,  and  the  State  of  Indiana,  of  the  second  part, 
witnesseth :  That  the  said  party  of  the  first  part,  for  and  in  con- 
sid^tition  of  the  sum  of  $500,  paid  to  him  by  the  party  of  the 
second  part,  hereby  mortgages  to  the  party  of  the  second  part 
the  following  real  estate,  viz.:  [here  the  property  is  described.] 
Provided  always,  nevertheless,  that  these  presents  are  upon 
this  express  condition :  that  if  the  said  JoTin  S.  Sunt  shall 
pay  to  the  State  of  Indiana,  at  the  branch  at  Hiohmond  of 
the  State  Bank. of  Indiana,  the  sum  of  $500,  with  the  inter- 
est in  advance,  annually,  at  the  time  and  place  stated  in  a 
certain  bond  made  by  the  said  Hunt,  July  1, 1837;  whereby 
said  Sunt  promised,  under  the  penalty  of  $1,000,  to  pay  to 
the  Commissioners  of  the  Sinking  Fund  of  the  State  of  Indi- 
ana^ at  the  branch  at  Richmond  of  the  State  Bank  of  Indi- 
ana^ in  five  years  from  the  first  of  July,  1837,  the  sum  of  $500, 
with  interest  at  9  per  cent,  to  be  paid  annually  in  advance  on 
the  first  day  of  e/w/y  in  each  year;  and  stipulated  that  in  case 
of  the  non-payment  of  such  amount  of  interest  each  year  in 
advance,  or  any  part  of  it,  or  of  the  principal,  when  due,  then 
all  equity  of  redemption  is  hereby  released  to  the  said  State, 
by  the  said  Hunt ;  and  it  shall  be  lawful  for  said  State  by 
her  Commissioners  of  the  Sinking  Fund,  or  their  agent  or 
agents,  after  sixty  days  notice,  forthwith  to  make  sale  of  the 
said  premises  at  public  auction,  as  authorised  by  law,  for  the 
principal  or  interest,  or  either  of  them,  with  5  per  cent, 
damages  thereon,  and  costs,  and  to  make  and  deliver  to  the 
purchaser  a  deed  for  the  premises." 

Afterward,  Hunt  sold  and  conveyed  the  land  to  Maynes, 
subject  to  the  mortgage. 

In  1842  the  Legislature  reduced  the  rate  of  interest  on  the 
mortgage  to  7  per  cent.  Maynea  paid  the  interest  annu- 
ally  until  1858,  when  he  failed  to  make  tlie  payment,  and  the 
commissioners  sold  the  land  mortgaged  to  James  Gavin,  who 
assigned  his  certificate  of  purchase  to  Moore,  one  of  the  de- 
fendants. Moore  procured  from  the  Auditor  of  State  a  writ 
as  follows : 
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1861.      "  Indiana^  to  wit:     The  Auditor  of  the  State  of  Indiana 

to  the  Sheriff  of  U?iion  county^  greeting  : 

^^  Whereas,  Robert  Moore  has  this  day  filed  his  complaint,  in 
writing,  in  the  Auditor's  oflSce  of  the  State  of  Indiana^  veri- 
fied by  his  oath,  representing  among  other  things,  that  on 
the  12th  day  of  December  1858,  at  the  city  of  Indianapolis^ 
in  the  county  of  Marion^  in  said  State,  at  a  public  sale  held 
by  the  State  of  Indiana^  through  the  Commissioners  of  the 
Sinking  Fund,  at  the  Cour^house  door  in  said  city,  pursuant  to 
public  notice  published  in  the  Indiana  State  Sentinel^  a  weekly 
newspaper  printed  and  published  in  said  city,  sixty  days  im- 
mediately preceding  the  date  aforesaid,  one  James  Gavin^  then 
and  there,  became  the  purchaser  of  the  following  described 
premises,  [the  same  described  in  the  mortgage,]  for  the  sum  of 
$625 ;  the  same  having  been  before  that  time,  mortgaged  to  the 
Sinking  Fund  by  John  S.,  Hunt^  and  bid  in  for  the  State  for  the 
failure  of  the  mortgagor  to  pay  the  interest  on  a  loan  of  $500, 
obtained  by  the  said  Hunt  from  the  said  fund.  And  whereas, 
it  was  also  shown  that  Ebenezer  Dumont^  as  the  President  of 
the  Commissioners  of  the  Sinking  Fund,  on  the  day  and  year 
first  above  named,  and  by  order  of  said  board  of  commis- 
sioners, had  issued  and  delivered  to  said  James  Oavin  a  cer- 
tificate of  purchase,  under  his  ofiScial  signature,  stating  that 
the  said  James  Gavin  had  paid  into  the  Sinking  Fund  ofiSce 
the  sum  of  $43.75,  being  7  per  cent,  interest  on  the  said  pur- 
chase for  one  year,  in  advance,  and  containing  conditions 
for  future  payment  of  interest,  and  finally  of  principal,  on 
which  payment  he  was  to  be  entitled  to  a  conveyance  from 
the  State  in  fee. 

"  And,  whereas,  it  was  also  shown  that  on  the  25th  day  of 
February  1858,  the  said  James  Gavin^  for  value  received,  &c. 
[Here  the  assignment  is  fully  set  out  to  Robert  Moore.']  And, 
whereas,  it  was  also  further  shown  that  said  Robert  Moore^  on 
the  18th  day  of  Marc\  1859,  and  before  the  filing  of  said  com- 
plaint, had  duly  notified  said  William  Maynes^  in  writing,  &c. 
[Here  the  notice  and  demand  of  possession  are  fully  set  forth.] 
You  are,  therefore  commanded,  in  the  name  of  the  State  of 
Indiana^  and  by  virtue  of  the  authority  vested  in  me  by  the 
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lawB  of  said  State,  that  you  remove  the  Baid  William  Maynes   May  Term, 
from  the  said  real  estate,  within  ten  days  from  the  receipt  of      1861. 
this  warrant,  and  put  the  said  Rohert  Moore  in  possession  of 
the  same:   and  this  yon  may  in  no  wise  omit,  under  the 
penalties  prescribed  by  law. 

Given  under  my  hand  and  official  seal,  at  Indianapolis^ 
this  28A  day  of  March,  A.  D.,  1859. 

John  W.  Dodd,  Auditor  of  State.^^ 

The  seal  of  the  State  is  attactied  to  the  writ.  The  certificate 
of  sale  to  Oavin  is  in  the  record,  and  is  correctly  recited  by 
the  Auditor.  To  enjoin  the  execution  of  this  warrant,  was 
the  object  of  this  suit. 

The  complaint  alleges : 

1.  That  the  property  is  worth  $3000. 

2.  That  the  plaintiff  \&  the  owner,  and  in  possession  of  it. 

3.  "  That  during  the  year  1858,  the  interest  on  the  moiir 
gage  was  sent  by  plaintiff,  by  a  special  messenger,  to  be 
paid  to  the  President  of  the  said  Sinking  Fund,  for  the  pur- 
pose of  paying  said  interest  then  due,  viz.:  $35;  which,  along 
with  $5  to  pay  cost  of  advertisement,  the  officer  having  charge 
of  said  fund  at  Indianapolis  refused  to  receive,  alleging  that 
the  land  mortgaged,  as  aforesaid,  had  been  purchased  by  the 
State  of  Indiana  and  resold  to  one  James  Oavin ;^  "but," 
says  the  complaint,  ''no  certificate  of  sale  had  then  been 
delivered  to  said  GavinP  The  certificate  was  executed  on 
December  12, 1858,  as  appears  by  its  date. 

4.  "  That  he,  plaintiff,  has  always  been  ready  and  willing 
to  pay  said  interest  and  all  costs  appertaining  thereto,  and  has 
offered  the  same,  but  neither  the  said  Moore,  nor  the  said 
Sinking  Fund  will  receive  the  same." 

A  demurrer  was  sustained  to  the  complaint,  because  it  did 
not  contain  facts  constituting  a  cause  of  action. 
The  points  made  in  the  brief  of  plaintiff  are : 
1.  ''That  the  law,  at  the  date  of  forfeiture  and  sale,  does 
not  authorize  such  an  extra  judicial  sale  as  the  one  made  by 
the  Sinking  Fund  Commissioner,  as  shown  in  the  complaint, 
purports  to  be ;  and  that  it  is  doubtful  whether  any  law  is  in 
force  at  all  authorizing  any  other  sale  than  a  foreclosure  by  a 
Court  of  competent  jurisdiction,  under  the  Constitution.^^ 
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May  Term,       2.  ^'  Bat  if  there  was  such  a  law,  etill  the  commisBion^r 
1861.      shoald  have  sold  only  so  much  of  the  land  mortgaged  as 
Matneb     would  have  brought  the  amount  of  the  loan  and  interest." 
MooBB.         ^'  "  '^^^  Sunfa  mortgage  was  executed  in  1837,  when, 
although  the  board  might  sell  the  land  to  a  bona  fide  pur- 
chaser, there  was  no  law  to  authorize  the  State  to  buy  it  in. 
Nor  was  there  any  law  authorizing  the  Auditor  of  State  to 
issue  his  mandate,  and  oust  the  owner  of  the  land  of  posses- 
sion  without  either  judge  or  jury,  without  inquiring  whether 
the  mortgagor  was  in  default  or  not — ^in  other  words,  to  dis- 
possess a  man  without  being  heard.    This  extittordinary  power 
was  given  in  1845.    See  Statute  of  1845,  §§  7  and  8,  p.  19. 
To  the  granting  of  which  appellant  was  no  party,  and  not 
consenting  thereto." 

We  examine  these  points  in  their  order : 

In  1834  an  act  was  passed  creating  a  State  bank.  This 
was  under  the  old  Constitution,  which  did  not  limit  acts  to  a 
single  subject;  and  the  last  ten  sections  of  that  bank  act 
created  and  regulated  the  management  of  a  sinking  fund. 
They  prescribed  the  securities  on  which  the  fund  might  be 
loaned ;  the  mode  of  enforcing  collections  out  of  said  secu- 
rities ;  and  that  ^'  In  the  examination  of  the  title  to  real 
estate,  fixing  the  value  thereof,  and  the  amount  for  which 
it  is  to  be  mortgaged ;  the  amount  of  the  loan ;  its  duration 
and  rate  of  interest ;  the  nature  of  the  mortgage ;  the  regis- 
tering, canceling,  or  foreclosing  thereof;  and  in  the  making 
and  collecting' any  of  said  loans,  with  the  interest  thereon,  the 
said  board  [the  Board  of  Commissioners]  shall  be  governed,  in 
all  respects,  by  the  provisions  of  the  several  acts  authorizing 
the  loaning  of  the  Seminary  funds."    R.  S.  1838,  §  115,  p.  114. 

The  Seminary  acts  were  passed  prior  to  the  bank  act.  R.  S. 
1831,  pp.  495-499.  -4°^  *^®  provisions  of  them,  touching 
loans  and  foreclosures,  were,  in  legal  effect,  incorporated  by 
reference  into  the  part  of  the  bank  act  regulating  the  Sinking 
Fund ;  and,  hence,  were  continued  in  force,  so  far  as  they  made 
a  part  of  that  act,  and  for  the  purposes  of  that  act,  by  the 
Code  of  1852,  vol.  1,  divisions  17  and  19,  p.  431,  which  con- 
tinues in  force,  "All  acts  relative  to  the  Sinking  Fund"  and 
*^  All  laws  regulating  the  Sinking  Fund." 
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The  provisions  of  the  Seminary  act,  then,  so  far  as  incor-  liftj  Twm, 
porated  in  the  bank  act,  being  in  force  for  the  purposes  of      lo^l' 
Sinking  Fund  loans  and  sales,,  we  inquire,  In  what  manner     Maynu 
do  tliey  authorize  sales  to  be  noade  ?  ^' 

On  failure  to  pay  the  interest  in  advance,  of  any  given 
year,  they  authorize,  at  a  given  time  and  place,  on  sixty  days 
notice,  an  offsr  of  sale  of  the  land  mortgaged,  for  cash  down ; 
and  if  no  one  bids  the  amount  of  the  debt,  damages  and  costs, 
they  authorize  the  land  to  be  bid  in  for  the  beneficiary  of  the 
fimd,  at  the  above  mentioned  sum,  and  then  to  be  imme- 
diately  reoffered  for  sale,  on  credit,  and  to  be  sold  io  a  bid- 
der who  offers  the  amount  of  the  debt,  damages  and  costs. 
B.  S.  1831,  ^  T  et  seq.^  p.  500.  We  find  no  provision  for 
redemption.  The  mortgagor  can  prevent  a  sale  of  the 
property  by  paying  the  amount  due  at  any  time  before  sale. 
And  after  the  sale  and  purchase  by  the  State,  he  may  bid  it 
in  at  the  second  sale  on  credit ;  but  after  that  has  taken  place, 
the  purchaser,  whoever  he  may  be,  if  he  immediately  pays  the 
amount  demanded  on  the  purchase,  and  gives  the  required 
security  for  the  balance  of  the  purchase  money,  can  not  be 
deprived  of  the  benefit  of  his  purchase,  by  the  mere  delay  of 
the  agent  of  the  State  to  execute  the  formal  certificate  of  pur* 
chase  prescribed  by  the  statute.  See  B.  S.  1831,  supra; 
Pell  V.  mmar,  18  N.  Y.  Bep.  189. 

On  the  second  point:  viz.,  that  the  statute  must  be  strictly 
pursued  in  making  the  sale,  there  can  be  no  dispute  about 
the  principle ;  but  how  is  the  Oourt  to  know  that  it  has  not 
been  conformed  to  in  the  sale  made  ?  If  the  purchaser  at  the 
sale  was  asking  the  aid  of  the  Court  to  enforce  rights  under  it, 
it  might  devolve  upon  him  to  show  that  a  legal  sale  had  taken 
place ;  but  he  is  not  asking  the  interposition  of  the  Court ; 
and  we  take  it  die  rule  is  general,  except  perhaps  in  cases 
of  tax  sales,  that  a  party  who  does  ask  such  interposition  in 
his  fiivor  assumes  the  onus  of  showing  that  he  is  entitled  to  it. 
The  case  of  Skelton  v.  Bliss^  7  Ind.  77,  is  directly  in  point. 

Turning  now  and  examining  the  complaint,  we  do  not  find 
in  it  an  allegation  of  a  single  departure  from  the  requirements 
of  the  statutes  in  making  the  sale.  The  complaint  amounts  to 
nothing. 
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The  following  authorities  are  cited  by  counsel  as  to  the 
effect  of  sales  under  statutes  and  powers:  Jackson  v.  VoorkUj 
9  Johns.  129 ;  SherrU  v.  Craeby^  14  Johns.  358 ;  Denning  ▼• 
Smithy  8  Johns.  Ch.  B.  832 ;  Jackson  v.  Golden^  4  Gowen, 
266 ;  Bloom  y,  Renaadaer^  15  Dl.  508 ;  Longwith  v.  Butler ^ 
3  GilmaU)  32;  Jaokeon  v.  Bartlett^  10  Johns.  185;  Jackson 
V.  Rhodes^  8  Cowen,  47 ;  Jackson  v.  Harris^  3  Cowen,  241 ; 
Wilson  V.  7><?f(p,  2  Cowen,  196 ;  iSZ«6  v.  I£aA\haUan^  1  Paige, 
52 ;  Burgen  y.  Bennett^  1  Caine's  Cases  in  Err.  1 ;  1  Hilliard 
on  Mort,  2d  ed.,  118  ;  4  Kent's  Com.  146 ;  2  Story's  Eq. 
Jur.  §  1027. 

On  the  third  point,  viz.,  the  additional  remedy  for  obtain- 
ing possession  given  by  the  act  of  1845,  cited  above  by  coun- 
sel, we  have  no  doubt.  That  act  related  alone  to  the  remedy  ; 
it  gave  a  cumulative,  and  more  speedy  one.  It  did  not  im- 
pair the  obligation  of  the  contract,  by  taking  away  or  embar- 
rassing the  remedy  for  the  breach  of  it,  but  gave  a  more 
speedy  process  to  enforce  the  obligation  of  the  contract.  Ind* 
Dig.,  p.  269 ;  Orimes  v.  Doe,  8  Blackf  371 ;  Davis  v.  The 
State  Bank,  7  Ind.  316. 

"  No  one,"  says  Judge  Story,  "will  doubt  that  the  Legisla- 
ture may  vary  the  nature  and  extent  of  remedies,  so  always 
that  a  substantial  remedy  exists."  Story's  Com,  §  1379.  It 
is  competent  for  the  Legislature  to  alter  the  remedy  for  en- 
forcing the  forfeiture  of  the  charter  of  a  corporation.  The 
Aurora,  dko.  Turnpike  Co.  v.  IloUhouse,  7  Ind.  59.  By  the 
law  of  1845,  an  administrator  de  bonis  non  could  not  sue  his 
predecessor,  in  the  trust,  for  a  breach  of  duty,  and  it  was  hdd 
in  Graham  v.  The  State,  7  Ind.  470,  that  a  statute  authoris- 
ing the  bringing  of  a  suit  in  the  name  of  the  State,  on  the 
relation  of  an  administrator  de  hotns  7wn,  on  the  bond  of  his 
predecessor,  for  a  breach  of  duty,  was  valid,  although  the  bond 
was  executed  before  the  passage  of  the  act.  See  also  the  fol- 
lowing cases  cited  by  counsel :  Hancock  v.  Ritchie,  11  Ind. 
48;  Bigleow  v.  Pritchard,  21  Pick.  169;  Walter  v.  Bacon^ 
8  Mass.  469 ;  Stocking  v.  Hunt,  3  Denio,  274 ;  Sturges  v. 
Orowningshield,  ^  Wheat,  122;  Knight  v.  Dorr,  19  Pick. 
48;  Guild  v.  Rogers,  8  Barb.  502  ;  Conkey  v.  Hart,  4  Ker- 
nan,  22 ;  Morse  v.  Goold,  1  Kernan,  281 ;   Van  Rensselaer  v. 
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Snyder^  3  Eernan,  299 ;  Dank%  v.  QuacTcenhush^  (opinion  of    May  Term, 

Gardener^  J.)  1  Comstock,  131 ;   Williams  v.  Potter,  2  Barb.      1861. 

316 ;   Van  Rensselaer  v.  Hays,  5  Smith,  19  N.  Y.  68 ;   Van     Matnh) 

Ransselear  v.  Ball,  id.  100 ;  Mason  v.  Haile,  12  Wheat.  370 ; 

Coosa  River  Steamboat  Co,  v.  Barclay,  30  Ala.  120 ;  Coin 

r.  Phillips,  11  Pick.  28;  Fales  v.  WadswortJi,  10  Shep.  553; 

Woods  V.  Bui€,5How.  (Miss.)  285 ;  Read  v.  J^rankfort  Bank^ 

10  Shep.  318 ;  Baugher  v.  iT^Z^o/i,  9  Gill,  299 ;  The  People 

V.  Iibhets,  4  Cow.  384 ;  U,  S.  Bayik  v.  Longxoorth,  1  McLean, 

35 ;  Pm«  v.  e7(?n^«,  25  Vt.  303 ;  Searcy  v.  Stvhls,  12  Geo. 

437;  Paschal  v.  Perez,  7  Texas,  34?;  i?^«  v.  Johnson,  2 

Ycrger,  125;    IT^*^  v.  Creditors,  1  La.  R.  365;  Rockwell 

V.  Uuhbell,  2  Dong.  197 ;  Evans  v.  Montgomery,  4  Watts  & 

Sei^.  218 ;   Oriental  Bank  v.  Freeze,  6  Shep.  109. 

After  the  most  careful  search  we  can  find  no  ground  on 
which  to  reverse  the  case. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 

Opinion  on  the  Petition  for  reJiearing. 

1.  It  is  contended  that  the  State  could  not  resell  the  land 
bid  in  by  her  at  the  first  sale,  till  after  the  expiration  of  sixty 
days. 

The  statute  of  1831,  which  provides  for  and  regulates  these 
Sinking  Fund  sales,  expressly  authorizes  such  resales  imme- 
diately, and  provides  for  no  redemption  of  the  land,  or  rein- 
statement of  the  mortgage,  by  the  original  mortgagor. 

The  act  of  1845,  (Laws  1845,4).  19,)  does  not  repeal  that  of 
1831,  but  provides,  in  §  2,  that  mortgagors  may  reinstate  their 
mortgages  within  sixty  days,  but  adds,  in  §  14,  that  there 
shall  be  no  redemption. 

In  1861,  (Acts  1861,  p.  123,)  this  act  was  passed,  being 
in  pari  matt'na,  with  the  others  referred  to: 

'•Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  Tliat  the  second  section  of  the  act  entitled, 
^  An  act  to  authorize  the  Commissioners  of  the  Sinking  Fund 
to  receive  substitutions  of  stock  mortgages,  and  for  other  pur- 
poses, approved  January  28,  1847,'  which  is  in  the  follow- 
ing words,  to  wit : 
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May  Teem,       '  Sbc.  2.  That  in   all  cases  of  premises  mortgaged  to  the 

1861.      Sinking  Fund,  or  any  fiind  loaned  by  the  Auditor  or  Treasurer 

Matnbb     of  State,  being  sold  for  fiiilure  to  pay  interest,  the  mortgagor, 

Moore       ^^®  heirs  or  assigns,  shall  have  the  privilege  of  reinstating 

such  mortgage  within  sixty  days  after  such  sale,  by  paying 

the  amount  of  interest  and  costs  due  thereon,  and  the  inte^ 

est  for  one  year  in  advance,'  be,  and  the  same  is  amended  so 

that  the  law  on  that  subject  shall  be  enacted  as  follows : 

"That  whenever  real  estate  shall  be  sold  that  has  or  may  be 
mortgaged  to  the  State,  on  a  loan  of  Sinking  Fund  money,  or 
on  a  loan  of  any  of  the'funds  loaned  by  the  Auditor  or  Treas- 
urer of  State,  or  as  a  substitution,  the  mortgagor,  his  heirs  or 
assigns,  provided  five  years  have  not  elapsed  since  the  date 
of  the  mortgage,  shall  have  the  privilege  of  reinstating  said 
mortgage,  within  sixty  days  after  such  srfle,  by  paying  into 
the  fund  from  which  the  loan  was  made,  the  amount  of  the 
interest  and  cost  due  thereon,  and  the  interest  for  one  year  in 
advance,  with  6  per  cent,  damages  for  the  use  of  the  pur- 
chaser on  the  amount  of  money  by  him  actually  paid  on  his 
purchase ;  but  if  five  years  have  elapsed  since  the  date  of  the 
mortgage,  at  the  date  of  sale,  that  is  to  say,  if  five  years  or 
upwards  have  then  elapsed  since  the  loan  was  made,  then, 
and  in  that  case,  the  mortgagor,  his  heirs  or  assigns,  may  re- 
instate the  mortgage  at  any  time  within  sixty  days  from  the 
day  of  sale,  by  paying  into  the  fund  the  full  amount  of  all 
interest  and  cost  due,  one  sixth  of  the  principal,  and  the  inter- 
est for  one  year,  in  advance,  on  the  residue,  with  6  per  cent, 
damages  for  the  use  of  the  purchaser  on  the  amount  by  him 
actually  paid  in  the  purchase  of  the  same:  Provided^  TioweveTy 
That  the  damages  to  be  paid  for  the  use  of  tlie  purchaser,  as 
required  by  this  act,  shall,  where  the  sale  shall  be  made  on  a 
credit,  be  estimated  only  on  the  amount  of  interest  that  such 
purchaser  is  required  to  pay  in  advance  on  the  purchase 
money,  and  shall  not  be  estimated  on  the  principal  of  the 
purchase  money  in  any  case,  except  where  the  sale  is  made 
for  cash." 

This  act  shows  that  a  resale  was  contemplated,  and  indi- 
cates the  practice  to  be  pursued  in  such  cases,  except  that 
without  this  statute  the  purchaser  would  not  have  received 
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the  5  per  cent,  provided  for  on  the  money  paid  by  him.     It  May  Term, 
ig  a  legislative  interpretation,  corresponding  with  that  which      1861. 
the  executive  officers  had  given.     It  is  not  binding  on  the       Hill 
Court,  but  may  aid  in  resolving  a  doubt  upon  construction. 
It  follows  that,  as  the  resale  was  right,  Gavin  was  entitled  to 
his  certificate  at  the  sale.    It  furtlier  follows,  that  the  question 
88  to  the  time  of  payment  of  the  overplus  bid  by  Gavin^  be- 
yond the-  sum  paid  by  the  State,  is  between  the  State,  or  her 
officers,  and  the  original  mortgagor.    See,  on  this  point,  how* 
erer,  §  4  of  the  act,  the  first  section  of  which  we  have  quoted 
above. 

2.  It  is  contended  that  the  Auditor  could  not  issue  his  writ 
fi>r  possession,  not  being  a  judicial  officer.  The  writ  was  issued 
upon  an  affidavit,  and  the  issue  was  a  ministerial  act  The 
judicial  review  of  the  sale  and  title  would  take  place  upon  the 
injunction  suit.  See  the  act  of  1846,  sitpra.  It  is  a  practice 
analogous  to  the  old  one  of  distress  for  rent,  &c.,  the  legality 
of  which  was  tested  in  a  replevin  suit.  On  the  dismissal  of 
the  complaint,  the  officer  of  course  proceeded  to  execute  his 
writ 

Per  Curiam, — ^The  petition  for  a  rehearing  is  overruled. 

N.  Tritsler^  J,  P.  Gardner^  Jno.  S,  Reid  and  Tho9.  A. 
JSendrichs^  for  the  appellant. 

John  Yai^yan^  James  Gavin  and  Oscar  B,  Hord^  for  the 
appellees. 


<  •»» '» 


Hill  and  Another  v.  Jamieson. 

Errors  of  law  occurring  at  the  trial  are  waived,  unless  again  brought  to  the 
attention  of  the  Court  in  the  motion  for  a  new  trial. 

A  pleading  stricken  out  on  motion,  will  not  be  regarded  as  part  of  the 
record,  unless  made  so  by  bill  of  exceptions. 

A  contract  which  is  personal  in  its  character,  and  which  would  terminate 
with  the  death  of  the  party  making  it,  as  a  contract  for  personal  services, 
though  for  an  indefinite  period,  or  for  a  term  of  years,  might,  by  the 
death  of  the  party,  be  performed  within  one  year ;  and  hence,  is  not 
within  the  fifth  subdivision  of  k  \  of  the  Statute  of  Frauds. 
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li»y  Term,    A  motioii  for  judgment  upon  the  pleadings  constitutes  no  put  of  Um 
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Hill 

V. 

Jamimon. 
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record,  unless  made  so  by  bill  of  exceptions,  or  by  the  order  of  the  Gomt 
When  an  amended  answer  is  stricken  from  the  files,  on  motion,  the  original 
answer  stands  as  though  no  amended  answer  had  been  filed. 

APPEAL  from  the  Allen  Common  Pleas. 

WoBDEN,  J. — This  was  an  action  by  Jamieson  against  SiU 
and  Jacobs^  upon  two  promissory  notes  given  by  the  appel- 
lants to  one  Anderson^  and  by  him  indorsed  to  the 'plaintiff. 
Trial  by  jury.  Verdict  and  judgment  for  the  plaintiff.  The 
defendants  appeal  and  assign  eight  errors,  which  will  be 
noticed  in  the  order  in  which  they  are  assigned : 

First.  The  Court  erred  in  not  compelling  the  plaintiff  to 
make  true  and  perfect  answers  to  interrogatories  propounded 
to  him.  If  any  error  was  committed  in  this  respect,  it  was 
waived  by  the  appellants,  as  no  new  trial  was  asked  upon  this 
ground.     Kent  v.  LaW8on^  12  Ind.  676. 

Second  and  Third.  These  assignments  are  based  upon 
instructions  assumed  to  have  been  given  by  the  Court  to  the 
jury.  No  instructions  are  in  the  record ;  hence,  no  question 
is  presented  by  these  assignments. 

Fourth.  The  Court  erred  in  striking  the  amended  answer 
from  the  files. 

The  defendants  filed  an  answer  of  five  paragraphs,  the  third 
of  which  was  afterward  amended,  upon  which  issue  was 
taken.  The  cause  being  about  to  be  continued  at  one  term, 
the  defendants  asked  and  obtained  leave  to  amend  their  entire 
answer.  At  the  next  tierra  they  filed  their  amended  answer, 
which,  on  the  plaintifi^s  motion,  was  stricken  from  the  files ; 
for  what  reason  does  not  appear.  A  paper,  purporting  to  be 
such  amended  answer,  is  set  out  in  the  record ;  but  it  consti- 
tutes no  part  of  the  record,  not  having  been  made  such  by 
bill  of  exceptions.  Saunders  v.  Heaton^  12  Ind.  20 ;  Chris- 
man  v.  Melne^  6  Ind.  487.  The  rejected  pleading  not  being 
before  us,  we  can  not  notice  it ;  and  therefore  can  not  deter- 
uiine  whether  it  was  such  a  pleading  as  shoulcl,tor  should  not, 
have  been  rejected;  but  we  must  presume  in  favor  of  the 
ruling  of  the  Court  below. 

Fifth.  The  Court  erred  in  not  granting  a  new  trial. 

It  is  urged  that  there  should  have  been  a  new  trial,  and 
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that  the  verdict  should  have  been  rendered  for  the  defendants,  May  Term, 
because  the  notes  sued  on  were  given  for  a  consideration  in  lo^l* 
part  void,  by  the  Statute  of  Frauds ;  and  that  there  could  be  Hn.L 
no  apportionment.  The  notes  seem  to  have  been  given  for  j  .^^-^j- 
musical  instruments  sold  by  Anderson  to  the  defendants,  and 
the  good  will  of  the  trade  in  those  instruments,  before  that 
time  carried  on  by  Anderson^  with  an  alleged  agreement  on 
his  part,  to  aid  and  assist  the  defendants  in  the  sale  of  the 
instruments ;  and  that  he  would  not  thereafter  seU,  or  aid  in 
selling,  such  instruments,  either  for  himself,  or  for  others, 
except  said  defendants.  These  stipulations  on  the  part  of 
Anderson  forming  an  indefinite  part  of  the  consideration  of 
the  notes,  and  being,  as  is  claimed,  void  by  the  Statute  of 
Frauds,  not  being  in  writing,  it  is  insisted  that  no  recovery 
can  be  had  upon  the  notes  at  all.  Without  stopping  tp 
inquire  whether  the  conclusion  follows  from  the  premises,  we 
proceed  to  ascertain  whether  the  stipulations  on  the  part  of 
Anderson  <ire  within  the  Statute  of  Frauds.  We  suppose 
reference  is  had  to  that  portion  of  the  statute  which  requires 
contracts  not  to  be  performed  within  a  year  to  be  reduced  to 
writing. 

The  stipulations  of  Anderson  were  personal,  atid  could 
devolve  no  liability  upon  his  representatives  for  a  breach 
after  his  death.  His  death  would  terminate  the  contract; 
however  soon  after  the  making  thereof  that  event  might 
have  happened.  His  death  might  have  tad^en  place  within 
a  year,  and  in  that  event  his  contract  might  have  been  fully 
perfonned  within  the  year.  It  is  clear  enough,  upon  the 
authorities,  that  such  a  contract  is  not  witLin  the  statute. 
Thus,  it  is  said  by  a  late  writer,  "  a  parol  contract  to  support 
a  person  for  a  certain  number  of  years,  or  to  deliver  goods 
at  the  return  of  a  particular  ship,  is  not  within  the  statute. 
For,  in  the  one  case,  the  person  may  die  within  a  year,  and 
if  supported  under  the  contract  until  his  death,  the  contract 
will  be  fully  performed ;  and  in  the  other  case,  the  ship  may 
{>068ibly  return  within  a  year;  and  though,  in  point  of  lact, 
it  remain  abroad  five  years,  that  can  make  no  difference, 
since  it  is  not  understood  that  the  contract  is  not  to  be 
performed  within  the  year."    Bateman  on  Com'l  Law,  §  209. 


▼. 
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May  Tenn,    Wiggins  v.  Keizer^  6  Ind.  262,  is  also  in  point    We  do 
1861.      not  perceive  any  particular  in  which  the  evidence  is  not 
HiLih       sufficient  to  sustain  the  verdict 

Sixth.  The  Court  erred  in  not  pronouncing  judgment  foi 
tlie  defendants,  on  the  state  of  the  pleadings.  We  find  in 
the  transcript  a  statement  of  the  clerk  that  such  a  motion  was 
made  bj  the  defendants,  and  overruled  and  exception  taken. 
The  pleadings  stood  as  follows.  The  defendants  bad  filed  an 
answer  of  five  paragraphs ;  the  first  of  which  was  a  denial, 
and  the  other  four  set  up  affirmative  matter.  The  plaintiff 
replied  in  denial  of  the  latter  four.  Afterward,  the  defendant 
obtained  leave  to  amend  their  third  paragraph,  and  upon  the 
same  being  filed  as  amended,  the  plaintiff  replied  thereto  by 
way  of  special  denial,  and  afterward  withdrew  his  special 
denial.  In  this  state  of  the  pleadings  the  cause  was  tried. 
The  question  thus  arising  is  whether  the  original  denial  of 
the  third  paragraph  is  to  be  considered  as  remaining  and 
patting  in  issue  the  third  paragraph  as  amended,  after  a 
special  denial  had  been  filed  to  it  and  withdrawn.  We 
see  no  particular  harm  in  permitting  the  original  denial  to 
be  considered  as  traversing  the  amended  paragraph,  if  the 
parties  so  understood  it.  If  the  defendants  did  not  so  un- 
derstand  it,  it  is  but  natural  to  suppose  that  they  would  have 
taken  a  rule  to  reply,  or  other  steps  to  put  the  cause  at  issue, 
after  the  withdrawal  of  the  special  denial.  But  we  decide 
nothing  upon  thiS  question,  as  we  think  it  is  not  properly 
before  us.  Such  motions  constitute  no  part  of  the  record 
unless  made  so  by  bill  of  exceptions,  or  the  order  of  the  Court 
2  R.  8.,  §  569,  p.  169 ;  Kirhy  v.  Cannon,  9  Ind.  371 ;  Ind.  Dig., 
§  497,  p.  692. 

No  bill  of  exceptions,  or  order  of  the  Court,  shows  that  such 
a  motion  was  made,  or  that  the  defendants  sought  in  any  man- 
ner to  take  advantage,  in  the  Court  below,  of  the  alleged 
defect;  and,  as  settled  by  repeated  decisions,  they  can  not 
raisj  the  question  for  the  first  time  in  this  Court. 

Seventh.  The  Court  erred  in  admitting  improper  evidence 
at  the  trial. 

The  items  of  evidence  pointed  out  in  the  brief  of  counsel,  as 
objectionable,  are  the  protests  of  the  notes  for  non-payment; 
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Hkbboh 

V. 
HSBBON. 


fer  tne  costs  of  which  they  contend,  and  perhaps  very  Mv^Tenn, 
properly,  they  should  not  be  liable.  It  is  a  sufScient  answer  1861> 
to  this  assignnient  to  say,  that  the  record  does  not  show  that 
the  defendants  objected  to  the  introduction  of  the  protests ; 
though  it  shows  that  they  did  object  to  the  introdhction  of  the 
notes  and  indorsements,  without  assigning  any  reason  for  the 
objection,  which  was  overruled. 

Eighth. — The  Court  erred  in  trying  the  cause  by  a  jury, 
when  there  was  no  issue  made. 

The  appellants  contend  that  when  they,  upon  lea^e  ob- 
tained, filed  their  amended  answer,  which  was  stricken  from 
the  files,  the  cause  was  left  without  any  answer,  and  hence, 
that  there  was  no  issue  to  try;  no  pleadings  except  the  com- 
plaint. We  think  differently.  It  seems  to  us,  that  when  the 
amended  answer  was  stricken  from  the  files,  the  original 
answer  stood  as  if  no  amended  answer  had  been  filed.  But 
were  this  not  so,  no  advantage  was  sought  to  be  taken,  or  ob- 
jection made,  in  the  Court  below,  and  the  objection  can  not  be 
successfully  made  for  the  first  time  here. 

Per  Curiam. — ^The  judgment  is  aflirmed,  with  costs,  and  2 
per  cent,  damages. 

Z«  C.  Jacohy^  for  the  appellants. 

Withers  and  Morris^  for  the  appellee.        ^ 


m  •>  p  '• 


Hebbon  v.  Hebbon. 


OHirts  of  Common  Pleas  have  concurrent  jnrisdiction  with  Circuit  Oourtf^ 

in  suits  for  divoroe. 

APPEAL  from  the  Tippecanoe  Common  Pleas.  Wednesday, 

^au  29 

Davison,  J. — ^This  was  a  suit  for  a  divorce,  instituted  in      ^     ' 

tlie  Common  Pleas,  by  the  appellant,  who  was  the  plaintiff^ 

against  Thomas  Herron.    The  defendant  was  served  with 

process,  and  having  been  duly  called,  was  regularly  de&ulted. 

IJpon  final  hearing,  the  Court  dismissed  the  cause  on  the 
Vol.  XVI.— 9 
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Ihy  Tena,  alleged  ground  that  it  had  no  jorisdiction.  Was  this  ruling 
I06I.  correct  ?  Section  11,  of ''  An  act  to  establish  Conrts  of  Com- 
Hebbon  mon  Pleas,"  &c.,  "Approved  May  14,  1852,"  declares  that 
g^^  "  In  all  civil  cases,  except  for  slander,  libel,  breach  of  mar- 
riage contraift,  or  where  the  title  to  real  estate  shall  be  in 
issue,  the  Court  of  Common  Pleas  shall  have  concurrent 
jurisdiction  with  the  Circuit  Court"  2  B.  S.,  p.  16 ;  Acts 
1859,  p.  94.  If  then,  an  action  for  a  divorce  is  a  civil  case, 
within  the  purview  of  the  section  above  recited,  and  the  '^  Act 
regulq^ing  the  granting  of  divorces,"  &c.,  does  not  confer 
exclusive  jurisdiction  of  that  subject  upon  the  Circuit  Court, 
the  dismissal  must  be  held  erroneous ;  because,  in  such  case, 
the  jurisdiction  of  the  Common  Fleas  is,  obviously,  con- 
current with  that  of  the  Circuit  Court.  The  latter  act  was 
"  Approved  May  13, 1852,"  and  provides  that  "divorces  may 
be  decreed  in  the  Circuit  Courts,  on  petition  filed  by  any 
person  at  the  time  a  honajide  resident  of  the  county  in  which 
,  the  same  is  filed."  The  act  then  proceeds  to  point  out  the 
various  causes  for  which  a  divorce  may  be  granted ;  directs 
that  upon  the  filing  of  such  petition,  a  summons  be  issued 
and  served  upon  the  defendant,  and  authorizes  adversary  pro- 
ceedings in  the  cause,  between  the  parties,"  &c.  2  K.  S.,  §  § 
13, 14,  pp.  234-^36.  These  provisions  evidently  contemplate 
AH  action  for  a  divorce  as  a  civil  case,  witliin  the  rules  of 
practice  and  pleading  prescribed  by  the  code  of  procedure 
now  in  force.  And  there  is  really  nothing  in  the  several  acts 
to  which  we  have  referred,  giving  the  Circuit  Court  exclusive 
jurisdiction  in  cases  for  divorce.  It  follows,  the  decision  of 
the  lower  Court  is  erroneous,  and  the  judgment  dismissing 
the  suit  must  be  reversed. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
v;ause  remanded,  &c. 
D.  Mace^  for  the  appellant. 
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SiGM AN  V.  Jahbb  and  Others. 


May  Term, 

1861. 

SlGMAN 

APPEAL  fix)m  the  ClarJk  Circuit  Court.  j^^^.^ 

Per  Curiam. — Suit  by  the  appellant  against  the  appellees. 

BarileU  Jamea^  as  guardian  of  the  appellant,  by  order  Sr^'^''*^ 
of  the  Probate  Court  of  Olarh  county,  sold  a  piece  of  land 
belonging  to  his  said  ward ;  and  Meshao  Jamea^  a  brother  of 
said  guardian,  became  the  purchaser ;  to  whom  a  deed  was 
made  by  order  of  the  proper  Court.  Meahao  sold  and  con- 
veyed the  same  land  back  to  BarileU^  and  BarUett  conveyed 
to  Prather.  This  suit  was  brought  to  set  aside  the  sale  on 
the  ground  of  alleged  fraud.  It  is  averred  that  the  sale  to 
Meshac  was  a  mere  pretext  to  enable  BarUett  to  buy  his 
ward^s  land.  Trial  by  the  Court ;  finding  and  judgment  for 
the  defendants,  a  new  trial  being  denied.  There  is  no  question 
of  law  involved  in  the  record.  The  evidence  contained  in 
the  bill  of  exceptions,  as  we  think,  fails  to  show  the  allied 
fraud,  and  sustains  the  finding  of  the  Court.  The  counsel  for 
the  appellant  refers  us  to  the  answers  of  Ba/rtlett  and  MeshoG 
James^  to  interrogatories  propounded  to  them,  as  showing  the 
alleged  fraud;  and  that  the  land  was  coUusively  sold  to 
Meshao.  We  need  not  inquire  what  infiuence  these  answers 
would  have  upon  the  question  involved,  as  the  bill  of  excep- 
tions, which  purports  to  set  out  all  the  evidence  ofiered,  does 
not  contain  them,  or  allude  to  them.  By  the  bill  of  excep- 
tions, it  is  clear  that  these  answers  were  not  ofiered  in  evidence. 

Hie  judgment  below  is  affirmed,  with  costs. 

3f.  M.  Ray^  for  the  appellant. 

W.  T.  Otto,  J.  S.  Davis,  J.  E.  Stotzenlurg  and  Thoa.  M. 
Brown,  for  the  appellees. 
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BuBE  and  Another  v.  Clementb. 


May  Term, 

1861. 

BURK 

Clkmbntb.    '^'  ^^^^y^  certain  real  estate  to  B.,  by  a  warranty  deed.    Subsequently, 

the  rents  and  profits  of  the  land  for  a  term  of  seven  years  were  sold 
upon  a  judgment  against  A.,  of  older  date  than  the  deed,  and  bought  in 
by  J. 

Eeld,  that  if  a  third  person  had  purchased  the  premises  at  the  sheriff's  sale, 
and  B,  had  been  evicted  for  the  seven  years'  term,  the  value  of  that  term 
could  have  been  recovered  by  him  of  A.j  on  his  warranty. 

MbM,  also,  that  B.  was  under  no  obligation  to  bid  on  the  premises,  or  to 
remove  the  incumbrance. 

ffdd,  also,  that  if  he  had  paid  off  the  incumbrance  without  a  sale,  the 
amount  thus  paid,  with  interest,  and  perhaps  necessary  incidental  expenses, 
would  have  been  the  measure  of  his  damages. 

Heldf  also,  that  having  bid  in  the  property  himself,  his  measure  of  damages 
is  the  amount  of  his  bid  with  interest,  and  perhaps  any  necessary  inci- 
dental  expenses,  and  not  the  value  of  the  seven  years'  term. 

mrfTiejjiay,        APPEAL  from  the  Boone  Common  Pleas. 

May  29. 

WoBDEN,  J. — ^This  was  an  action  by  Clements  against 
Burk  and  wife,  to  foreclose  a  mortgage  given  by  the  latter  to 
the  former,  to  secnre  the  payment  of  certain  promissory  notes. 

Answer,  in  substance,  that  the  mortgaged  premises  were 
sold  by  Clements  to  Burk^  and  a  warranty  deed  executed 
therefor,  and  the  notes  in  suit  given  for  the  purchase  money. 
That  at  the  time  of  the  sale  and  conveyance,  the  premises 
were  incumbered  by  the  lien  of  a  certain  judgment  in  fevor 
of  one  Nathaniel  Johnson^  against  Clements.    That  before 
the  notes  thus  given  for  the  purchase  money  became  due,  an 
execution  was  issued  upon  the  judgment,  the  premises  in 
question  levied  upon,  and  the  rents  and  profits  thereof  for 
the  term  of  seven  years  sold  by  the  sheriff,  upon  the  execu- 
tion.    That  BurJc  became  the  purchaser  thereof,  at  the  sum 
of  $350;    and  took  the  sheriff's  deed  therefor.     That  the 
annual  value  of  the  premises  is  $120,  and  the  value  of  the 
seven  years'  term  $840.     On  motion  of  the  plaintiff,  the  alle- 
gations in  this  answer  respecting  the  value  of  the  premises 
for  tlie  seven  years'  term  were  stricken  out,  and  the  defend- 
ants excepted.     This  ruling  presents  the  only  question  dis- 
cussed by  the  counsel  for  the  appellants  in  his  brief.     There 
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a  fiDding  and  judgment  for  the  plaintiff,  allowing  the   May  Term, 
defendant  by  way  of  recoupment,  for  aught  that  appears,      1q61. 
all  that  he  was  entitled  to;  unless  he  was  entitled  to  have  re-       Bubk 
couped  the  value  of  the  seven  years'  term  thus  set  up,  instead,    ^    ^' 
merely,  of  the  amount  paid  by  him,  and  perhaps  necessary 
incidental  expenses. 

Had  the  premises  been  sold  to  a  third  person,  and  had  the 
defendant  been  evicted  for  the  seven  years'  term,  the  value 
of  that  term  could  probably  have  been  recouped,  as  he  woidd 
have  been  damaged  to  that  amount  by  reason  of  the  incum- 
brance. The  defendant  was  under  no  legal  obligation  to  bid 
on  the  premises  or  remove  the  incumbrance. 

The  real  question  is,  to  what  extent  has  the  defendant  been 
damnified  by  reason  of  the  incumbrance?  For  the  plaintiff 
is  bound  to  make  good  his  warranty;  that  is,  he  is  to  pay 
(in  this  case  by  way  of  recoupment,)  a  sum  of  money  which 
will  put  the  defendant  in  as  good  a  state  as  if  he  had  kept  his 
covenant.  Sedgwick  on  Dam.  178.  Had  the  incumbrance 
been  paid  off  by  the  defendant  without  a  sale,  the  amount 
thus  paid,  with  the  interest,  and  perhaps  necessary  incidental 
expenses,  would  have  been  all  that  he  would  have  been 
entitled  to  for  the  breach  of  the  covenant.  Jd.  This  would 
have  made  him  whole;  and  we  think  his  position  is  not 
changed  by  the  fact  that  he  bought  in  the  seven  years  term. 
He  has  not  been  evicted,  and  the  extent  of  his  damage  is 
the  amount  he  has  paid  with  the  interest,  and.  perhaps 
any  necessary  incidental  expenses.  The  value  of  the  term 
thus  purchased  in  by  him  is  not  the  proper  criterion  to 
determine  the  damages ;  and  we  do  not  see  how  any  ipjury 
could  have  accrued  to  the  defendant  in  strikiDg  out  the^ 
aUegations. 

The  counsel  for  the  appellants  have  mistaken  the  action  of* 
the  Court  in  one  particular.  They  say  in  their  brief  that  thft 
whole  paragraph  of  tlie  answer,  setting  up  the  foregoing  facte, 
was  stricken  out.  The  bill  of  exceptions,  however,  inform*  us 
that  only  tliat  portion  which  alleged  the  value  of  the  prenoises 
for  the  term  thus  sold,  was  stricken  out.  For  aught  that 
appears  the  defendant  had  the  fUU  benefit  of  his  legiJtiniate 
defense. 
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May  Tenn,      Pear  Curiam. — The  judgment  is  affirmed,  with  coflts,  and 

1861.      5  per  cent,  damages. 
The  State       O.  S.  Hamilton  and  D.  H.  Hamilton^  for  the  appellants. 

A.  J.  Boone ^  for  the  appellee. 


V. 

WHiSOir. 


<  mnm  •< 


Wednesday, 
May  29. 


The  State,  on  the  relation  of  Keen  v.  Wilson. 

Motion  by  the  defendant,  in  a  prosecation  for  bastardy,  to  enter  of  record  an 

agreement  by  the  prosecutrix,  made  out  of  Court,  to  dismiss  the  action. 
HM^  that  to  have  entitled  the  supposed  defense  to  the  consideration  of  the 

Court)  it  should  have  been  pleaded  as  such,  so  that  an  issue  could  have 

been  formed  and  tried. 
Quoere:  Whether  such  an  agreement  is  binding,  unless  confirmed  in  Court 

by  the  prosecutrix. 

APPEAL  from  the  Delaware  Circuit  Court. 

Hanna,  J. — Prosecution  for  bastardy.  Motion  by  defend- 
ant to  enter  of  record  an  agreement,  made  out  of  Court,  by  the 
prosecutrix  to  dismiss.  Motion  resisted  on  the  ground  that 
the  agreement  was  obtained  by  fraud ;  and  that  the  prose- 
cutrix was  an  infant.  Evidence  heard  on  the  motion  in 
reference  to  the  execution  of  the  instrument.  Objection 
overruled,  entry  made,  and  prosecution,  dismissed. 

The  statute  is,  that  "  The  prosecuting  witness  may,  at  any 
time  before  final  judgment,  dismiss  such  suit,  if  she  shall 
enter  of  record  an  admission  that  provision  for  the  main* 
tenance  of  the  child  has  been  made  to  her  satisfaction ;  and 
such  entry  shall  be  a  bar  to  all  other  prosecutions  for  the 
same  cause  and  purpose."    2  E.  S.,  ^  17,  p.  489. 

Passing  over  the  question,  on  which  we  express  no  opinion, 
whether  a  binding  contract  could  be  made  out  of  Court, 
without  its  confirmation  in  Court  by  the  prosecutrix,  especi- 
ally if  she  is  an  infant ;  we  are  of  opinion  that  to  have  en- 
titled the  supposed  defense,  in  this  case,  to  the  consideration 
of  the  Court,  it  should  have  been  pleaded  as  such.  By  this 
course  the  opposite  party  could  have  had  an  opportunity,  by 
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reply,  to  set  np  any  matter  that  it  was  desired  to  have  tried  ^7  Tetm, 
as  an  issne  of  fact    As  it  was,  the  Court  beard  evidence      loSl* 
npon  the  alleged  fraud  in  obtaining  the  writing.    If  an  issue       Lotb 
had  been  regularly  made  upon  that  question,  perhaps  the      j^^' 
party  might  have  chosen  to  submit  that  issue  to  a  jury. 

Per   Curiam. — The   judgment  is  reverBed,  with  costs. 
Cause  remanded,  &c. 

D.  Nation  and  G.  M.  Anthony^  for  the  appellant. 

Shipley  and  Kilgore^  for  the  appellee. 


Love,  Executor,  and  Others  v.  Davis. 

APPEAL  from  the  Marion  Circuit  Court.  Wedneadayt 

Per  Curiam. — Oliver  JI.  Smith  recovered  a  judgment  ^^^^ 
against  Wilson  and  others ;  execution  was  issued  thereon  and 
levied  upon  part  of  a  certain  lot  in  the  city  of  Indianapolis^ 
which  at  the  sale  3avis  bid  off,  paid  the  bid,  and  took  a 
deed.  The  purchase  money  was,  a  great  part  of  it,  paid  to 
Smith.  The  execution  defendant  had  no  title  to  the  lot  in 
question.    These  facts  appear  by  admissions  in  the  record. 

It  was  then  proved  by  the  plaintiff,  Davis^  who  sued  the  exe- 
cution defendants,  and  the  executors  of  Smithy  for  said  money 
so  paid,  that  Smith  directed  the  levy  to  be  made ;  that  a 
written  memorandum  of  the  description  of  the  land  to  be 
levied  on  was  famished  by  Smithes  son-in-law  to  his  attorney, 
who  gave  it  to  the  sheriff;  that  the  sheriff  copied  it  on  a  piece 
of  paper,  whether  correctly  or  not  vritness  could  not  state, 
and  that  Smith  stated,  when  the  money  was  demanded  of  him, 
that  the  levy  had  been  by  mistake.  Thei-e  was  no  proof  that 
Smithy  or  any  one  for  him,  was  present  at  the  sale,  or  even 
spoke  to  the  plaintiff  abont  the  purchase. 

The  complaint  contains  an  allegation  of  fraud  upon  the 
part  of  Smith.    Whether  proof  of  such  allegation,  in  the  ♦ 
absence  of  other  averments  and  proof,  not  in  this  record,  would 
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May  Ttrm,  authorize  a  recovery,  we  need  not  decide ;  as  we  are  clearly 
•^"^1*      of  opinion  that  there  was  no  evidence  to  sustain  such  allega- 
tion of  frand. 

The  judgment  is  reversed  as  to  appellants  Lave  and  Smithy 
executors  of  Smith.    Cause  remanded,  &c. 
a.  S.  Hall^  for  the  appellants. 
J.  CoJmrn^  for  the  appellee. 


Wasbeb 

▼. 
Worn. 


Washes  v.  WnrrB  and  Others. 


Wednesday, 
May  29. 


Payments  made  by  the  drawer  of  a  bill  of  exchange  after  the  dishonor  of 
the  bill  are,  at  least,  prima  fade  evidence  of  his  liability  thereon. 

A  party  is  not  diligent,  who  neither  attends  Court  himself,  nor  procures 
the  attendance  of  witnesses  by  the  modes  known  to  the  law,  nor  aaoer- 
tains  that  his  attorney  is  informed  of  the  grounds  of  his  defense. 

APPEAL  from  the  Jeff^erson  Circuit  Court. 

HAinfA,  J. — ^The  appellees  sued  the  appellant,  as  drawer, 
and  one  Thoma%^  as  acceptor,  of  a  bill  of  exchange.  In  two 
paragraphs  of  the  complaint,  it  is  averred  that  the  bill  was 
duly  presented  at  maturity,  and  not  paid ;  that  it  was  protested 
and  notice  given.  In  the  third  that  it  was  not  presented,  &c., 
but  that  WoBher  afterwards  promised  to  pay.  Answers  were 
filed  by  each  defendant.  ThoinoB  subsequently  withdrew  his, 
and  suffered  judgment  to  be  taken.  Appellant's  answer  con* 
tained  several  paragraphs  in  denial,  and  one  admitting  the 
promise  to  pay,  after  dishonor,  but  averring  that  it  was  made 
in  ignorance  of  the  fact  of  non-presentment.  Replication  in 
denial.  Trial ;  finding  and  judgment  for  plaintiffi.  There  is 
but  one  assignment  of  error  which  we  can  notice.  That 
brings  to  our  consideration  the  sufSciency  of  the  evidence  to 
sustain  the  finding,  and  the  correctness  of  the  ruling  of  the 
Court  in  refusing  a  new  trial  on  the  ground  of  surprise. 

The  defendant  gave  no  evidence.  Ttie  plaintiff  introduced 
f  ihe  bill  of  exchange,  the  certificate  of  the  notary  of  its  pre- 
sentment and  non-payment,  depositions  upon  the  point  of 
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notice,  and  showing  payments  made  by  appellant,  some  time  ^^  Tern, 
after  protest,  to  more  than  half  the  anaount  of  the  bill.  1861. 

The  evidence  contained  in  the  depositions  tends  bnt  slightly     Washsk 
to  prove  that  notice  was  given  to  appellant ;  but  the  payments     to^JL. 
made  by  him,  near  six  months  after  the  dishonor  of  the  bill, 
were  at  least  prima  facie  evidence,  if  no  more,  of  his  lia- 
bUity.    Byles  on  Bills,  203. 

We  can  not  disturb  the  judgment  on  the  ground  of  the  in- 
sufBciency  of  the  evidence. 

By  the  afSdavits  of  appeUant  and  Thomas^  it  is  shown  that 
appellant  was  an  accommodation  drawer ;  that  the  payments 
that  were  made  on  the  bill,  although  by  the  hand  of  appel- 
lant,  were  of  the  means  of  Thomas;  that  the  latter  would  so 
testify ;  that  he  had  been  subpcsned ;  that  he  lived  within  a 
square  and  a  half  of  the  Court-house,  and  had  promised  Chap- 
man^ the  attorney,  that  he  would  attend  as  a  witness,  but  did 
not  do  so  because  he  supposed  the  case  would  not  be  tried  in 
the  absence  of  said  Chapmxin^  who  was  sick,  as  he  understood, 
and  was  the  attorney  with  whom  he  had  communicated  in 
making  the  defense  for  said  Washer.  Chajmian^a  affidavit 
states  that  he  was  absent  at  the  time  of  the  trial,  sick ;  that 
he  and  his  partner  were  the  sole  attorneys  of  appellant;  that 
he  had  the  case  in  charge,  and  had  not  communicated  the 
defense  to  his  partner,  &c.,  who  tried  the  case  in  his  absence. 

The  record  does  not  show  that  any  application  was  made, 
to  postpone  or  continue,  in  consequence  of  the  absence  of  the 
attorney.  If  the  defendant  was  not  prepared  for  trial,  we  do 
not  perceive  that  the  necessary  degree  of  diligence  had  been 
used  to  be  so  prepared.  Certainly  a  party  is  not  diligent, 
who  neither  attends  Court  himself,  nor  procures  the  attend- 
ance of  witnesses  by  the  modes  known  to  the  law,  nor  ascer- 
tains  that  his  attorney  is  informed  of  the  grounds  of  his 
defense.  If,  under  such  circumstances,  he  is  beaten,  we  can 
not  see  why  he  should  be  surprised  at  the  result. 

Per  Curiam. — The  judgment  is  aflBrmed,  with  3  per  cent 
dama^  and  costs. 

c/l  W,  Chapman^  for  the  appellant. 

C.  E.  Walker^  for  the  appellees. 
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May  Tem, 

1861. 

HUBBELL 
T. 

Skilbb. 


Wednesday, 
May  29. 


HuBBEix  and  Another  v.  Skileb  and  Another. 

A  complaint  by  suryiving  paitnais  should  set  oat  the  names  of  all  the 
partners,  and  show  how  the  parties  suing  became  suryiyors. 

In  a  suit  by  an  assignee  upon  a  warehouseman's  receipt  for  goods  left  in 
store,  the  assignor  must  be  made  a  defendant  to  answer  as  to  his  interest 

APPEAL  from  the  Huntington  Circuit  Court. 

Per  Ckiriam, — Complaint,  in  three  paragraphs,  by  John 
Sidles  and  Samuel  Davis^  surviving  members  of  the  firm  of 
SkUes^  Davis  <&  Co,;  the  first,  on  an  account  stated ;  the  second 
and  third  are  similar,  each  being  upon  a  warehouse  receipt 
for  wheat  deposited.    The  following  is  a  copy  of  one  of  them : 

"  A.  A.  Hubbell  <&  Co'^s  Warehouse,  Huntington^  Atigust 
28,  1857.  No.  162.  Received  in  store,  from  Joseph  NeviSy 
forty-three  bushels,  twenty-four  pounds  of  white  wheat. 

A.  A.  HUBBEIX. 

For  value  received,  I  assign  the  within  to  Skiles  ds  Davis, 

J.  Nkvis.** 

Demurrer  to  the  first  paragraph  of  the  complaint,  on  the 
ground  that  it  did  not  state  &cts  sufficient;  to  the  second 
and  third  for  the  same  reason,  and  because  of  a  defect  of 
parties,  in  this,  that  Nevis  should  have  been  made  a  party. 

It  is  insisted  that  the  first  paragraph  is  bad  because  it  does 
not  state  who  constituted  the  firm  of  Skiles^  Davis  cfe  Co.;  and 
consequently  it  does  not  aver  to  whom  the  promise  was  made, 
nor  how  plaintiffi  became  survivors.  As  to  this,  we  are  of 
opinion  that  the  .complaint  is,  in  that  respect,  imperfect 
2  Chit.  PL  92,  93.  As  to  the  second  and  third  paragraphs 
of  the  complaint,  the  objection  as  to  parties  is  well  taken. 
In  this  respect  the  case  falls  within  the  reason  of  the  case 
of  Mewherter  v.  Price^  11  Ind.  199.  The  receipts  can  not, 
as  urged  by  the  appellees,  be  regarded  as  promissory  notes  for 
the  payment  of  money,  within  the  meaning  of  the  statute 
authorizing  assignments. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

J.  R.  Coffroth^  for  the  appellants. 

D.  0.  Daily ^  for  the  appellees. 
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May  Term, 

Days  and  Others  v.  Bolton  and  Others.  1861. 

Datis 
A  bill  of  exceptions  intended  to  set  out  the  evidence,  and  condading  with  v. 

the  recital  ''that  this  was  all  the  evidence  qffered  in  the  cause,"  is  not      Boltoh. 

good  under  rule  30. 

The  record  must  show  that  the  reasons  for  a  new  trial  were  assigned  in 

writing. 

APPEAL  from  the  Marshall  Circuit  Court  nursday. 

Per  Curiam. — The  appellants,  who  were  the  plaintiffi,      ^     * 
brought  this  action  against  the  appellees  upon  a  replevin 
bond.    Issues  being  made,  the  cause  was  submitted  to  the 
Court,  who  found  for  the  plaintiffi.    Motion  for  a  new  trial 
denied,  and  judgment.    The  plaintiff  appeal  to  this  Court. 

The  only  ground  for  a  reversal,  assumed  in  the  plaintife' 
brief,  is  the  insuflBciency  of  the  evidence  to  sustain  the  find- 
ing. There  is  a  bill  of  exceptions  which,  after  setting  forth 
certain  written  and  oral  testimony  given  on  the  trial,  con- 
cludes thus :  "  And  this  was  all  the  evidence  offered  in  the 
ease.^  The  appellee  refers  to  rule  30  of  this  Court,  and  con- 
tends that  under  it  the  averment  in  the  bill  is  not  sufficient 
to  show  that  the  record  contains  all  the  evidence.  This  posi- 
tion is,  in  our  opinion,  well  taken.  The  following  is  the  rule : 
"  In  every  bill  of  exceptions  purporting  to  set  out  the  evidence, 
on  motion  for  a  new  trial  overruled,  the  words, '  this  was  all  the 
evidence  given  in  the  oause^  are  to  be  regarded  as  technical, 
and  indispensable  to  repel  the  presumption  of  other  evidence." 
But  there  is  another  reason  why  we  are  not  allowed  to  exam- 
ine the  evidence.  The  record  fails  to  show  that  the  alleged 
causes  for  a  new  trial  were  in  writing.     2  E.  S.,  §  366,  p.  119. 

The  judgment  is  affirmed,  with  10  per  cent,  damages  and 
costs. 

Jame^  Bradley^  for  the  appellants. 

John  B»  Niles^  for  the  appellees. 
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May  Term, 
1861. 

Habson 

V. 
PXKB. 


Thursday, 
May  80. 


Habson  V.  Pike. 

The  offer  of  a  reward,  or  compeDsatioiiY  for  the  performanoe  of  any  serrioe  is 
a  conditional  promise ;  and  if  anj  one  coming  within  the  terms  of  the 
offer,  and  before  its  reyocation,  performs  the' ser vice,  a  legal  and  binding 
contract  arises  to  pay  the  reward. 

Until  the  performance  of  the  servicei  the  offer  of  the  reward  is  a  pn^xxnl 
merely,  and  not  a  contract,  and  may  be  revoked  at  pleasure. 

It  IS  not  necessary  thai  notice  should  be  given  to  the  party  offeiing  the 
reward,  that  his  proposal  is  being  acted  upon. 

APPEAL  from  the  Zaporte  Circuit  Court. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  brought 
an  action  against  Pike^  alleging  in  his  complaint  that  the 
defendant,  in  April^  1856,  caused  to  be  published  an  adve^ 
tisement,  a  copy  of  which  is  thus  set  forth  in  the  record: 

*^Two  hundred  dollars  reward  for  a  buyer  of  my  farm  at 
five  dollar  per  acre ;  a  mile  square ;  the  best  in  the  State  for  a 
mill  seat ;  and  water,  wood,  pasture,  meadow,  vegetables,  fruit 
and  grain,  suiBcient  for  a  large  family,  and  one  hundred  head 
of  cattle.  Twelve  miles  south  of  Laporte^  in  iVbftZ^  township, 
Laporte  county,  IndianaP  "  Moses  H.  Pikb." 

It  is  averred  that  the  plaintiff,  confiding  in  this  promise, 
did,  in  June^  1856,  procure  a  purchaser  for  the  above  farm; 
and  that  defendant  actually  sold  said  farm  to  the  person  so 
procured  by  the  plaintiff  upon  the  terms,  and  for  the  price, 
mentioned  in  the  advertisement,  and  thereby  became  liable  to 
plaintiff  for  the  i|p200  therein  stated,  &c. 

Defendant's  answer  contains  two  paragraphs :  1.  That  he 
is  not  indebted  to  the  plaintiff,  as  alleged  in  the  complaint. 
2.  That  he  never  caused  to  be  published  an  advertisement  as 
therein  alleged ;  that  the  plaintifl*  never  procured  a  purchaser 
of  defendant's  farm,  nor  did  he  ever  sell  his  farm  to  a  pur- 
chaser procured  by  the  plaintiff.  Tliere  was  a  verdict  for  the 
defendant.    New  trial  refused,  and  judgment,  &c. 

The  record,  though  it  does  not  profess  to  contain  all  the 
evidence,  sets  forth  so  much  of  it  as  was  deemed  sufficient  to 
explain  certain  exceptions,  taken  by  the  plaintiff  to  rulings  of 
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the  Court    The  evidence  set  forth  proved  these  facts :  ^^  De-  May  Tram, 
fendant  posted  up  advertisements  offering  the  reward  as  stated      1861. 
in  the  complaint    An  advertisement  containing  such  offer     Habson 
came  to  the  knowledge  of  the  plaintiff,  who,  on  the  strength         ^* 
of  it,  and  with  the  hope  of  obtaining  snch  reward,  called  the 
attention  of  one  Joseph  Clark  to  the  defendant's  fiirm  and  the 
price  at  which  it  was  (^ered,  and  caused  and  procured  him  to 
visit  die  farm  and  examine  it    During  such  visit  and  examin- 
ation he,  Glark^  purchased  the  same  farm  of  the  defendant  at 
the  price  mentioned  in  the  adveD^ement,  and  before  the  offer 
therein  noted  had  been  in  any  wise  withdrawn.    The  plain- 
tiff, very  soon  after  ClarJ^a  purchase,  demanded  the  offered 
reward  of  the  defendant,  but  he  refused  payment.    Defend- 
ant, when  he  sold  the  farm,  had  no  notice  of  the  plaintiff's 
having  procured  Clarh  to  examine  and  purchase  it. 

Upon  the  case  thus  made,  the  Court  charged  the  jury: 
'^lliat  to  authorize  a  recovery  it  must  have  been  proved  that 
plaintiff  procured  Clark  to  buy  the  farm,  and  that  defendant, 
before  he  sold,  was  duly  notified  of  that  &ct."  Having  ex- 
cepted to  this  charge,  the  plaintiff  moved  the  following  instruc- 
tion: ''The  question  as  to  notice  to  the  defendant  is  not  in 
issue  by  the  pleadings."  The  Court  refused  so  to  instruct  the 
jury,  and  the  plaintiff  excepted.  The  giving  of  the  charge, 
and  the  refusal  of  the  instruction,  make  the  only  points  noticed 
in  the  appellant's  brief.  As  we.  have  seen,  the  charge  given, 
in  effect,  tells  the 'jury  that  the  plaintiff,  having  procured 
Clark  to  buy  ^he  farm,  could  not  recover  the  reward  unless 
the  defendant,  prior  to  the  sale,  had  notice  of  such  procure- 
ment. Was  such  notice  essential,  in  this  case,  to  a  recovery? 
Mr.  Story  says :  "  The  offer  of  a  reward  or  compensation  for 
the  performance  of  any  service,  is  a  case  of  a  conditional 
promise ;  and  if  any  one  coming  within  the  terms  of  the 
offer  shall,  before  its  revocation,  perform  the  service,  a  legal 
and  binding  contract  arises  to  pay  the  reward."  Story  on 
Cont.  §  380.  The  exposition  is  sustained  by  various  well 
considered  cases,  and  seems  to  be  correct.  Freeman  v. 
Boston^  5  Met.  56 ;  Wentworth  v.  Day^  3  id.  352.  We  know  of  ^ 
no  authority  requiring  the  notice  contemplated  in  the  charge 
of  the' Court,  nor  is  the  effective  purpose  of  such  notice  at  all 
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SOBIBNBB 


Ihy  Tenn,  perceivable.  If  before  the  offer  of  a  reward  "  is  retracted,  one 
IqoI-  80  far  complies  with  it  as  to  perform  the  labor  for  which  the 
reward  was  stipulated,  it  is  the  ordinary  case  of  labor  done  on 
request,  and  becomes  a  contract  to  pay  the  stipulated  com- 
pensation." Wentworth  v.  Day^  supra.  Of  course,  until 
the  performance,  the  offer  of  the  reward  is  a  proposal  merely, 
and  not  a  contract,  and  therefore  may  be  revoked  at  pleasure. 
But  here  the  defendant's  offer  remained  unrevoked  when  he 
sold  his  farm  to  a  vendee  procured  by  the  plaintiff.  This 
case  seems  to  be  within  thcTule  stated  in  the  authorities  to 
which  we  have  referred,  and  we  are  therefore  inclined  to  hold 
the  charge  given  erroneous.  It  follows,  there  was  error  in 
the  refusal  of  the  proposed  instruction ;  because,  if  notice  to 
the  defendant  of  the  procurement,  anterior  to  the  sale,  was  not 
essential  to  a  recovery,  then  the  question  of  such  notice  could 
not  have  been  legitimately  in  issue  by  the  pleadings. 

l^er  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

Jno.  B,  Niles^  for  the  appellant     , 

James  Bradley  and  D.  J,  Woodward^  for  the  appellee. 
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SCBIBNEB  V.  HOLBOBS. 


Thursday^ 
May  30. 


A  legal  public  higjiway,  in  actual  use,  is  not  embraced  in  a  general  coTenant 

against  incumbrances. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — ^This  case  was  tried  on  May  16,  on  which 
day  a  motion  for  a  new  trial  was  overruled,  exception  taken, 
and  leave  given  to  file  a  bill  of  exceptions  in  thirty  days. 
The  bill  was  not  filed  until  July  6.  That  was  too  late.  A 
legal  public  highway,  in  actual  use,  is  not  embraced  in  a 
general  ^veuant  against  incumbrances.  It  would  be  un- 
reasonable that  it  should  be.    See  Bawle  on  Cov.  141,  et  seq. 
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The  judgment  is  affirmed,  with  5  per  cent  damages  and   Haj  Term, 
costs.  1861. 

J.  W.  Gordon  and  Jno.  A.  JSedl^  for  the  appellant  Fbbmoh 

J),  McDonald^  for  the  appellee.  Blan^aed 
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FsBKOH  and  Others  v.  Blakohabd. 

Suit  for  the  fofeclosare  of  a  mortgage.  Answer :  that  the  notes  and  mort- 
gage, though  executed  to  the  plaintiff  alone,  were  given  for  goods  pur- 
chased of  a  mercantile  firm,  of  which  plaintiff  was  a  member ;  that  the 
other  co-partners  had  never  assigned  their  interest  in  the  debt  to  plaintiff 
and  that  the  real,  beneficial  interest  therein  was  in  said  firm. 

Held,  that  the  defendant  was  estopped,  by  the  execution  of  the  notes  and 
mortgage,  to  plead  the  matters  set  up  in  his  answer. 

Edd,  also,  that  as  the  facts  constituting  the  estoppel  appeared  on  the  face 
of  the  pleadings,  the  objection  should  have  been  taken  hj  demuner. 

Edd,  also,  that  as  issue  was  taken  upon  the  answer  without  objection,  the 
estoppel  was  thereby  waived,  and  the  defendant  was  entitled  to  offer 
evidenoe  in  support  of  his  answer. 

An  affidavit  for  a  continuance,  on  account  of  the  absence  of  a  witness,  must 
show  that  he  is  a  competent  witness,  and  specially  set  oiU  the  fiu^ 
expected  to  be  proved  by  him.  • 

APPEAL  from  the  Kosciusko  Circuit  Court.  Thursday^ 

Hanna,  J. — Suit  to  foreclose  a  mortgage.  The  appellants,  "^  * 
who  were  the  mortgagors,  together  with  several  junior  incum- 
brancers, were  made  defendants.  They  were  all  defaulted, 
except  appellants.  At  the  March  term,  1859,  appellants  an- 
swered in  several  paragraplis,  and  filed  interrogatories  to  be 
answered  by  the  plaintiff^  and  asked  a  rule  upon  him  to  com- 
pel such  answer,  which  was  refused.  The  case  was  continued 
for  several  terms,  until  the  February  term,  1860,  at  which 
time  defendants,  on  leave,  filed  an  amended  first  paragraph 
to  their  answer;  an  affidavit  of  said  French^  as  to  the 
materiality  of  an  answer  from  plaintiff  to  the  interrogate- 
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May  Tenn,  riee  before  then  filed,  and,  also,  asking  a  continuance  to 
1861'  obtain  the  testimony  of  one  Croseman.  The  Court  refused  to 
Fbxnch     order  an  answer  to  the  interrogatories,  or  to  continue  the 

Bi^oHAED.  ^*^®-    ^P^^  ^^^^  ^^^°«'^  ®'^"  "*  assigned,  and  presented 
in  the  brief  of  appellants. 

To  determine  the  questions  involved  we  must  refer  to  the 
issues. 

The  first  paragraph  of  the  answer,  as  amended,  averred 
that  the  real,  beneficial  and  equitable  interest  in  the  mort- 
gage and  notes  was  in  the  firm  of  Blanckard^  Converse  iSb 
Co.^  the  names  of  all  the  partners,  there  being  several,  not 
being  known  to  defendant;  that  the  consideration  therefor, 
was  goods,  the  property  of  that  firm,  and  purchased  of  them ; 
tiiat  the  interest  of  the  other  partners  therein  had  not  been 
assigned  in  any  way  to  plaintiff  but  that  he  was  seeking  firaud- 
ulently  to  collect  the  money,  and  appropriate  tlie  same  to  his 
own  use.    Reply  in  denial. 

Second,  usury ;  reply,  denial.  Third,  as  to  cost  and  inter- 
est, usury;  reply,  denial.  Fourth,  that  for  the  original  con- 
sideration two  notes  were  executed  to  the  firm,  which  did 
not  waive  valuation,  &c.;  that  the  mortgage  and  notes  sued 
on  were  afterward  executed  in  lieu  of  said  two  notes,  and 
intended  by  the  parties  to  conform  thereto  in  that  respect,  but 
through  the  false  representation  of  plaintifi*,  and  the  mistake 
of  the  defendant,  who  had  not  an  opportunity  to  examine  said 
two  notes,  they  were  made  to  waive,  &c.  Prayer  that  they 
be  reformed  in  that  particular.    Reply,  denial. 

As  to  the  fifth  a  demurrer  was  sustained,  and  no  question 
is  here  presented.  Sixth,  denial;  seventh,  that  plaintiff  is 
seeking  to  enforce  a  judgment  rendered  theretofore  on  said 
notes,  &c,\  denial  in  reply. 

The  interrogatories  filed,  and  the  refusal  to  compel  answers 
to  which  is  now  complained  of,  were  as  follows : 

1.  "Have  you  any  greater  interest  pecuniarily  in  this  suit 
than  the  other  members  of  the  firm  of  Blanchard^  Converse 
ikCof 

2.  ''Do  you  own  in  your  own  right,  and  free  from  all 
claims  of  the  said  firm,  tiie  mortgage  now  sought  to  be  fore- 
closed t 
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8.  "Is  it  not  true  that  the  said  firm  still  own  and  hold  May  Term, 
an  equitable  interest  in  said  mortgage?"  1861. 

The  affidavit  of  French  stated  tliat  he  could  not  safely  try,      Fbench 
without  the  answer  of  plaintiff  by  which  he  expected  to  show  -.      ^• 

^  ^     'f  ^  BlAN  CHARD. 

that  the  other  members  of  said  firm  were  equally  the  owners 
of  said  notes  and  mortgage;  that  the  original  consideration 
was  the  sale  of  goods  as  pleaded ;  that  the  other  members  of 
the  firm  have  not  assigned  their  interest  to  plaintiff;  and  that 
plaintiff  resides,  and  now  is,  in  Bostoriy&c.j  that  said  facts  are 
true,  and  he  knows  of  no  other  witness,  &c. 

It  is  insisted  by  the  appellee,  that  appellants  were  not  en- 
titled to  the  rule  to  compel  an  answer  to  the  interrogatories 
at  the  February  term,  1860,  for  two  reasons :  first,  that  by  dil- 
igence he  might  have  obtained  4;he  testimony  of  plaintiff  after 
the  interrogatories  were  filed;  second,  that  they  are  estop- 
ped from  setting  up  the  facts  sought  to  be  elicited  by  the 
answers,  because  of  the  execution  of  the  mortgage,  &c. 

To  this  it  is  answered,  in  argument,  that  plaintiff  can  not 
avail  himself  of  the  estoppel  without  pleading  it ;  and  that 
there  was  not  a  want  of  diligence  in  attempting  to  procure  an 
answer  to  interrogatories ;  which  was  a  mode  the  defendants 
had  a  right  to  choose  in  procuring  the  evidence. 

We  do  not  think  there  was  any  want  of  diligence,  in  the 
efforts  of  the  defendants  to  procure  answers  to  the  interroga- 
tories ;  in  view  of  the  decision  on  the  demurrer  to  the  first 
paragraph  of  the  answer  at  the  March  term,  1859,  and  the 
leave  granted  to  file  an  amended  first  paragraph,  intended  to 
put  in  issue  the  same  facts,  filed  at  the  February  term,  1860. 
It  may  be  possible  that  if  the  first  paragraph  originally 
filed,  to  which  the  interrogatories  were  applicable,  had  not 
been  demurred  to,  that  the  defendant  would,  at  the  February 
term,  1860,  have  been  dilatory  in-  then  asking  to  enforce  an 
answer.  But  as  the  Court  then  permitted  that  answer  to  be 
perfected,  the  defendants  had  a  right  to  a  response  to  the  in- 
terrogatories, unless  something,  other  than  the  question  of 
diligence,  intervened. 

This  brings  us  to  the  next  question;  for  if  the  defend- 
ants were  estopped  from  making  the  proof  sought,  and  the 
plaintiff  was  in  a  condition  to  avail  himself  of  the  estoppel, 
Vol,  XVL— 10 
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« 

May  Tenn,  it  was  useless  to  continue  for  the  evidence  of  the  aaid 
1861.      plaintiff. 

Frekch  The  mortgage  operated  as  an  estoppel.  Trimble  v.  27ie 
Blahchaiu).  ^^^'  ^  Blackf.  435;  id,  553;  3  Ind.  449;  7  id.  213;  J  2 
Peters,  257.  The  estoppel  was  apparent  npon  the  face  of  the 
pleadings,  and  therefore  a  demurrer  to  parts  of  the  answer,  if 
filed,  should  have  been  sustained.  None  was  filed,  but  issue 
was  taken  upon  the  objectionable  parts  of  the  answer.  Was 
the  estoppel  available,  under  such  circumstances,  to  exclude 
evidence  ofiered  upon  the  issue  thus  made}  We  are  of 
opinion  it  was  not.  The  plaintifi*  did  not  see  proper,  by 
demurrer,  to  rely  upon  the  estoppel,  and  rid  himself  of  the 
issue  of  fact  tendered;  but  waiving  the  conclusiveness  of 
such  estoppel,  he  formed  the  issue  of  fact,  and  the  defendants 
were  therefore  entitled  to  offer  evidence  upon  that  issue. 
1  Greenl.  Ev.  §  531;  Picquet  v.  McKay y  2  Blackf.  468; 
4  id,  437.  And  under  our  statute  Uiey  were  entitled  to  the 
answer  of  the  plaintiff  to  the  interrogatories  above  no- 
ticed. 

It  is  insisted  that  the  Court  erred  in  not  continuing  for  the 
evidence  of  one  Crossman.  The  affidavit  filed,  to  procure 
such  continuance,  did  not  allege  that  he  was  a  competent  wit- 
ness, nor  did  it  specially  show  the  facts  expected  to  be  proved 
by  him ;  but  averred  that  the  affiant  expected  to  prove  '^all  the 
material  allegations  in  the  second,  third  and  fourth  paragraphs 
of  his  answer  f  neither  did  it  aver  that  the  same  facts  could 
not  be  as  readily  proved  by  some  other  witness.  The  affida- 
vit was  not  sufficient. 

The  next  objection  is  that  the  judgment  is  eiToneous,  in 
this,  that  it  is  not  only  for  a  foreclosure  of  the  mortgage,  but 
directs  that  if  the  mortgaged  premises  do  not  sell  for  suf- 
ficient to  satisfy  the  debt  that  execution  issue,  &c;  and 
that  the  latter  part  of  the  judgment  could  not  be  rendered, 
as  the  record  shows  that  a  judgment  had  before  that  time 
been  taken  upon  the  notes,  and  had  consequently  merged  the 
same,  &c. 

The  plaintiff  does  in  his  complaint,  in  stating  the  amount 
due  him,  aver  that  the  whole  of  the  principal  and  interest  are 
due,  except  that  he  had  theretofore  recovered  judgment  upon 
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Mid  notes^  and  realized  thereon  the  sum,  &c. ;  but  he  does  May  Term, 
not  plead,  nor  rely  upon,  said  judgment,  and  we  are  therefore      1861. 
of  opinion,  that  it  is  not  so  distinctly  stated  in  the  pleadings,       Pratt 
as  to  enable  us  to  pass  upon  the  question  sought  to  be  pre-  y.     ^ 
8ented,  in  that  respect. 

A  new  trial  should  have  been  granted 

Per  Curiam. — ^The   judgment  is    reversed,  with    costs. 
Oause  remanded,  &c. 

ff.  0.  JTewcambj  John  Tarhingion  and  J,  H.  Mattock 
for  the  appellants. 

/.  A.  LUtofij  for  the  appellees. 


■  ■*  tm^m^i 


Pbatt  and  Others  v.  Waijjesjdge. 

Whne  a  new  contract  is  entered  into  for  the  payment  of  a  precedent  debt^ 
upon  which  interest  has  accrued,  and  by  the  new  contract  usury  is  taken 
or  reserved,  the  "  principal,"  which  the  creditor  may  recover  under  our 
usury  law,  (1  R  S.,  ^  4,  p.  344)  is  the  amount  of  the  principal  of  the 
precedent  debt,  with  legal  interest  thereon,  up  to  the  time  of  the  making 
of  the  usurious  contract. 

A  plea,  setting  up  usury  in  the  new  contract  in  bar,  not  only  of  the  illegal  i 

interest  taken  or  reserved  thereon,  but  of  the  legal  interest  which  had 
accrued  upon  the  precedent  debt,  is  bad,  because  the  facts  are  pleaded  in 
bar  of  too  much. 

APPEAL  from  the  Allen  Common  Pleas.  Thundoifr 

WoRDEN,  J. — Suit  by  Wallhridge  against  the  appellants,      ^ 
upon  the  following  promissory  note : 

"  f  1,333.  Fort  Wayne,  Nov.  7, 1857. 

Four  months  after  date,  we  promise  to  pay  IL  2).  WalJr 
bridge^  or  bearer,  thirteen  hundred  and  thirty-three  dollars, 
for  value  received,  with  interest  from  date. 

(Signed)        Pbatt  &  Co." 

Tlie  defendants  answered,  amongst  othera  things,  as  fol- 
lows: 
^^  And  said  defendants  for  a  further  answer  in  this  behalf, 
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May  Term,  as  to  the  sum  of  $174,  part  and  parcel  of  the  said  stim  of 
1q61.  $1,333  in  said  note  mentioned,  say  that  said  note  in  said  com- 
Pratt      plaint  mentioned,  was  given  by  the  said  defendants  to  the 

^  ^'  plaintiff,  as  the  assignee  of  one  Samuel  J.  SaUy^  for  a  balance 
claimed  to  be  due  by  said  defendants  to  said  Ually^  for 
advances  on  a  consignment  of  wheat,  made  by  the  said  plain- 
'  tiff,  as  the  agent  of  said  Hally^  to  said  Pratt  cfe  Co,^  on  the 
26th  of  October^  1855,  with  usurious  interest  thereon ;  and 
for  no  other,  or  different  consideration  whatever:  that  the 
amount  so  advanced,  and  not  repaid  by  the  defendants  out  of 
the  proceeds  of  the  sale  of  said  wheat,  was,  on  the  26th  of 
October,  1855,  $1,159. 

"  And    the  defendants  aver,  that  the   said  money  was 
advanced  by  said  Ilally  through  the  plaintiff,  as  his  agent, 
at   Toledo,  in   the  State  of   Ohio,   and  that  by  the  laws 
\  of  the  State  of  Ohio,  then  in  force,  to  wit :  an  act,  entitled 
*  An  act  fixing  the  rate  of  interest,'  passed  January  12, 
1824,  it  was  enacted,"  &c.     [Here  follows  the  statute  fixing 
the  rate  of  interest  at  6  per  cent,   but  it  is  unnecessary 
to  extend  the  opinion  by  copying  it.]     "  And  the  defendants 
farther    aver,   that    said   Samuel  J.   Hally,  and    the  said 
Henry  D,  WallhHdge,  unlawfully  and  corruptly  computed 
the  interest  on  the  said  sum  so  advanced   to  said   Pratt 
mA  Co.,  at  a  greater  rate  than  6  per  cent  per  annum,  and 
Kjompounded  the  same  five  several  times,  from  the  said  26th 
day  of  October  1855,  until  the  date  of  said  note;  that  is  to 
say :  [Here  follows  a  detailed  statement  of  the  different  compu- 
tations and  compoundings,  which  it  is  unnecessary  to  copy] 
making  together  the  said  sum  of  $1,333,  being  an  exceas  of 
$32.64  over  and  above  the  legal  interest  on  said  sum  of  $1,159, 
so  advanced  by  said  Ilally  to  said  Pratt  <&  Co.     And  there- 
upon it  was  corruptly  agreed  between  the  said  plaintiffs  and 
the  said  firm  of  Pratt  &  Co,,  that  the  said  sum  of  $174, 
including  the  said  sum  of  $32.64,  should  be  added  to  the 
sum  of  $1,159  for  the  forbearance  thereof,  from  the  26tli  day 
of  October,  1855,  to  the  said  7th  day  of  Novemher,  1857, 
making  together  the  said  sum  of  $1,333,  and  that  the  said 
firm  of  Pratt   cj&  Co,  should  give  the  plaintiff  their   note 
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therefor;  and  therenpon  in  pursuance  of  said  unlawful  and  May  Term, 
corrupt  agreement  said  promissory  note  was  given,"  &c.  1861. 

A  demurrer  was  sustained  to  this  paragraph  of  the  answer,       Pbatt 
and  the  defendants  excepted.    Final  ludscment  for  the  plaintiff.  ,„     ^' 

The  only  errors  assigned  are  upon  the  ruling  of  the  Court 
upon  the  demurrer,  and  in  rendering  judgment,  waiving  ap- 
praisement laws. 

The  main  question  for  our  determination  is  whether  the 
paragraph  of  the  answer  above  set  out  is  valid. 

As  the  note  was  made  in  this  State,  we  are  unable  to 
perceive  that  the  law  of  Ohio  has  much  to  do  with  the  deter- 
mination of  this  question.  The  consideration  of  the  note 
arose  in  Ohio,  but  as  the  note  was  made  here,  and  is  payable 
here,  or  rather  payable  generally,  it  is  to  be  governed  by  our 
own  laws.  We  suppose  the  pleader,  in  setting  out  the  law 
of  Ohio  prohibiting  the  taking  of  more  than  6  per  cent, 
interest,  intended  to  exclude  any  conclusion  that  the  plaintiff, 
by  his  various  computations  and  compoundings,  had  entitled 
himself  to  more  than  6  per  cent,  interest  on  the  sum  ad- 
mitted to  have  been  due  on  October  26,  1855.  Any  such 
conclusion,  we  think,  is  excluded  by  the  statute  pleaded,  as 
well  as  by  the  decision  of  our  own  Court.  Harvey  v.  Craw- 
ford et  al.^  2  Blackf  43 ;  Niles  v.  The  Board  of  Commis- 
iionera  of  the  Sinking  Fund^  8  id.  158. 

While  this  is  the  case,  we  may  here  note  a  material  dis- 
tinction between  the  law  of  Ohio  and  our  own,  as  settled  by 
judicial  construction.  Here  the  principal  only  can  be  recov- 
ered on  a  contract  tainted  with  usury,  while  in  Ohio  it  is  the 
settled  exposition  of  the  statute  pleaded,  that  the  plaintiff 
may  recover  the  principal  and  legal  interest.  Bank  of  GhiU 
lieofhe  V.  Sfioayne^  8  Ohio,  257. 

With  these  preliminary  observations,  we  come  more  directly 
to  the  question  involved.  The  validity  of  the  paragraph  in 
qtiestion  depends,  as  we  think,  upon  the  construction  to  be 
given  to  the  fourth  section  of  the  act  concerning  interest  on 
money.  1  R.  8.  1852,  §  4,  p.  344.  It  provides  that^^^^^r^*^,^,^ 
greater  rate  of  interest  than  is  herein  before  allowedL  (6^'*py^  -  f' .<  ^  ^s. 
cent.)  shall  be  contracted  for,  or  received,  or  reser^ 
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May  Term,  contract  shall  not  therefore  be  void ;  but  if,  in  any  action  on 
I06I.  such  contract,  proof  be  made  that  illegal  interest  has  been 
Pratt      directly  or  indirectly  contracted  for,  or  taken,  op  reserved, 

Wailbridoe  ^^®  defendant  shall  recover  costs;  and  the  plaintiff  shall 
recover  his  principal  without  interest ;  and  if  interest  shall 
have  been  paid  thereon,  judgment  shall  go  for  the  principal, 
deducting  interest  paid." 

What,  in  contracts  for  the  payment  of  precedent  debts,  is  tx) 
be  deemed  the  "principal,"  which  the  plaintiff  may  recover  aa 
above  provided  ?  Is  it  the  sum  due  him  for  the  principal  of 
his  debt,  and  the  legal  interest  that  had  accrued  thereon,  up 
to  the  time  when  the  usurious  contract  was  entered  into;  or 
is  it  the  principal  of  the  debt  merely,  excluding  the  legal  in- 
terest that  had  accrued  upon  it  before  the  making  of  the 
usurious  contract?  We  incline  to  the  opinion  that  it  should 
be  the  former.  To  illustrate :  suppose  A.  holds  a  promissoiy 
note  against  JB.  for  the  payment  of  a  sum  of  money  with  in- 
terest thereon,  and  suppose  that  upon  the  note  becoming  due, 
the  time  of  payment  is  extended  upon  terms  agreed  upon, 
and  the  note  is  taken  up,  and  a  new  one  given  which  is  usu- 
rious. It  ^ems  to  be  clear  enough  that,  in  such  case,  the 
principal  and  interest  due  on  the  former  note  could  be  recov- 
ered in  a  suit  upon  the  latter.  The  sum  due  for  such  princi- 
pal and  interest  we  think  may  well  be  regarded  as  constitut- 
ing the  "  principal "  of  the  latter  note,  which  may  be  recovered. 
It  seems  also  to  be  immaterial  whether  the  interest  which  had 
accrued  upon  the  precedent  debt,  was  by  virtue  of  the  express 
ti^rms  of  the  contract,  or  by  operation  of  law.  We  think  a 
reasonable  interpretation  of  the  statute  will  authorize  a  plain- 
tiff to  recover,  as  principal,  whatever  was  due  him,  in  such 
case,  for  principal  and  interest  on  the  precedent  debt,  for  the 
payment  of  which  the  usurious  contract  was  entered  into. 
Such  sum  he  would  be  entitled  to  if  the  usurious  contract  had 
not  been  made.  The  case,  however,  is  entirely  different 
where  the  precedent  debt  is  not  upon  interest.  In  such  case, 
if  the  plaintiff  recovered  any  thing  more  than  his  original  debt, 
it  would  be  wholly  by  virtue  of  his  usurious  contract.  Not 
being  entitled  to  interest  on  the  precedent  debt,  the  plaintiiT 
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could  not,  of  oonne,  secure  legal  interest  upon  it  by  getting  May  Term, 
a  contract  for  the  payment  of  usury.  _  1861. 

With  this  construction  of  the  statute,  we  proceed  to  apply 
it  to  the  pleading  in  question.  We  think  the  paragraph  as- 
sumes that  the  balance  due  the  plaintiff  of  $1,159,  on  Octo- 
her  26, 1855,  was  entitled  to  draw  interest  This  is  not  expressly 
alleged  or  admitted,  but  it  is  fairly  to  be  inferred  from  the 
language  employed.  It  is  alleged  that  by  the  various  com- 
poundings  and  computations,  an  excess  resulted,  and  was  em- 
braced in  the  note,  "  of  thirty  two  dollars  and  sixty  four  cents, 
over  and  above  the  legal  interest  on  said  sum  ^$1,159.'^ 
Hie  plaintiff  being  entitled  to  recover  the  principal  and  legal 
interest  due  him  at  the  time  the  note  was  given,  it  follows 
fliat  the  plea  was  bad,  because  the  facts  were  pleaded  in  bar 
of  too  much.  Instead  of  being  pleaded  in  bar  of  $174,  they 
should  have  been  pleaded  in  bar  only  of  the  excess,  viz.,  the 
$32  and  64  cents.  Conwell  v.  Finnell^  11  Ind.  627 ;  Smith 
V.  JSaxier^  18  id.  151. 

llie)^  was  no  error  in  sustaining  the  demurrer. 

The  other  point  is  well  made.  The  Court  rendered  judgment, 
waiving  appraisement  laws.  This  was  wrong,  as  the  note  did 
not  waive  those  laws.  This  portion  of  tlie  judgment  can  not 
be  sustained ;  but  the  reversal  of  it  does  not  affect  the  balance. 
Devdin  v.  Wood^  2  Ind.  102;  Alexander  v.  Frary^  9  Ind.  481. 

Per  Curiam. — ^Tliat  part  of  the  judgment  waiving  appraise- 
ment laws  is  reversed,  with  costs ;  the  balance  of  the  judg- 
ment is  affirmed. 

Wm.  H.  Coombs^  for  the  appellants. 

L.  M.  Ninde  and  H.  TF.  Puckett^  for  the  appellees. 


'm  • 


BouoHBB  and  Others  v.  Scobby  and  Another. 

An  ftciion  brought  to  recover  notes  alleged  to  have  been  placed  in  the  hands 
of  an  attorney  for  collection,  or  the  proceeds  thereof  and  the  statutoiy 
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l%ursday, 
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penalty  of  10  per  cent.,  is  not  a  proceeding  for  the  removal  or  suspeom 

of  an  attorney,  and  hence  an  appeal  will  lie  to  this  Court  from  a  jud^ent 

in  favor  of  the  attorney. 
After  a  cause  has  been  submitted  by  agreement,  without  olgection  to  the 

assignment  of  errors,  it  is  too  late  to  ask  a  dismissal  because  the  namflS 

of  all  the  parties  are  not  set  out^  as  required  by  Rule  20. 
Where  an  answer  is  sufBcient  on  its  fiu;e,  delects  in  the  bill  of  partkmkiS 

filed  therewith  can  not  be  reached  by  demurrer. 
If  several  causes  of  action  are  improperly  joined  in  different  paragraphs  of 

a  complaint,  the  objection  should  be  taken  by  demurrer  to  the  whole 
'    complaint,  and  not  to  each  paragraph  supposed  to  be  misjoined. 
A  demurrer  to  one  of  several  paragraphs,  for  a  misjoinder  of  causes  of  action 

in  the  different  paragraphs,  may  be  stricken  out  on  modon ;  and  perhaps 

an  error  committed  in  refusing  to  strike  it  out  might  be  corrected  in  the 

Supreme  Court. 
Parties  having  claims  in  the  hands  of  an  attorney  for  collection,  have  a  rights 

upon  reasonable  demand,  to  an  accounting,  and  may  maintain  an  action 

for  a  refusal  to  account 

APPEAL  from  the  Decatur  Circuit  Court. 

WoRDEN,  J. — Suit  by  the  appellants,  against  the  appellees. 
The  complaint  contained  five  paragraphs :  ^he  first  and  third 
of  which  were  dismissed  by  the  plaintiffi,  and  no  question 
arises  upon  them.  To  the  fourth  and  fifth,  a  demurrer  wa§ 
sustained,  and  the  plainti£&  excepted.  To  the  remaining 
paragraph,  the  second,  the  defendants  answered:  first,  by 
denial;  second,  payment;  and  third,  set-oflT.  Demurrer 
overruled  to  the  paragraph  pleading  the  set-ofi^  and  excep- 
tion taken.  Replication ;  trial ;  finding  and  judgment  for  the 
defendants.  No  question  is  raised  in  the  case,  except  upon 
the  pleadings ;  save,  however,  a  preliminary  question,  arising 
on  a  motion  to  dismiss  the  appeal.  The  motion  to  dismiss 
the  appeal  is  made  upon  two  grounds :  first,  that  it  is  a  case 
in  which  no  appeal  lies  to  tliis  Court;  and  second,  that  there 
is  no  suflicient  assignment  of  errors.  The  action  is  brought 
to  recover  of  attorneys  certain  notes,  or  their  proceeds,  alleged 
to  have  been  placed  in  the  hands  of  the  defendants  for  collec- 
tion. The  complaint  prays  judgment  for  the  amount  alleged 
to  be  due,  with  damages ;  and  asks  for  execution  returnable  in 
thirty  days,  witlioiit  benefit  of  stay  or  appraisement  laws,  as 
provided  for  in  §  779  of  the  code.  Section  780,  provides 
for  proceedings  to  remove,  or  suspend  an  attorney,  and  §  781 
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provides,  that  "in  proceedings  to  remove,  or  suspend  an   May  Term, 
attorney,  a  judgment  of  acquittal  shall  be  final,  and  without      1861. 
appeal."  Bouobxb 

This  suit  we  regard  as  having  for  its  object  the  collection  gT* 
of  the  amount  claimed  by  the  plaintiffi  to  be  due  them,  with 
the  statutory  penalty  of  10  per  cent.,  to  be  collected  by  exe- 
cution, in  the  manner  prescribed;  and  not  the  removal,  or 
suspension  of  the  defendants  as  attorneys.  Such  suspension, 
or  removal,  is  not  asked  for  in  the  complaint  f  nor  is  the  pro- 
ceeding such  as  is  contemplated  by  §  780.  There  is  not, 
neither  could  there  be,  in  this  case,  "  a  judgment  of  acquittal  '^ 
from,  which  no  appeal  lies,  as  contemplated  by  §  781. 

The  other  ground  of  the  motion  to  dismiss,  is,  that  the 
assignment  of  errors  does  not  contain  the  names  of  all  the 
parties,  as  required  by  the  20th  rule  of  this  Court.  The 
cause  was  submitted  by  agreement  of  parties,  and  without 
objection  to  the  assignment.  It  is  now  too  late  to  make 
this  objection.  Had  the  objection  been  made  before  submis- 
sion, the  assignment  might  have  been  amended ;  or  had  the 
submission  been  made  on  default  of  appearance  by  the  appel-  , 

lees,  perhaps  the  motion  would  prevail,  unless  leave  should 
be  granted  to«amend  the  assignment. 

Having  disposed  of  the  motion  to  dismiss  the  appeal,  we 
come  to  the  questions  arising  on  the  pleadings. 

The  second  paragraph  of  the  complaint  alleges,  in  sub- 
stance, that  the  plaintrflb,  who  constitute  several  firmis, 
together  with  Booth  and  Preston^  (who  are  made  defendants) 
had  placed  in  the  hands  of  Soohey  A  Ciiniback^  (the  other  . 
defendants)  to  be  by  them  collected,  as  attorneys  at  law,  a 
large  amount  of  claims,  which  had  been  by  them  collected, 
amounting  to  $6,000 ;  $4,147.85  of  which  had  been  paid  by 
them  to  the  plaintiffs,  leaving  a  balance  of  $1,852.15  in  their 
bands  unaccounted  for,  and  unpaid.  That  the  plaintifis  had 
made  a  demand  of  them  for  an  accounting  and  payment, 
which  was  refused,  &c. 

The  set-off  pleaded  to  this  paragraph  alleges,  that  before 
and  at  the  time  of  the  bringing  of  the  suit,  the  plaintiff 
were  indebted  to  the  defendants  {Scohey  i&  Cumback)  in 
the  sum  of  $8,000,  for  money  paid  to  the  plaintiffi;  for 
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Mmj  Term,  services  of  the  defendants  as  attorneys,  rendered  to  the 
loQl*  plaintiffi  in  and  about  the  prosecuting  and  defending  of 
BouoHBB  divers  suits  for  the  plaintifGs,  at  their  instance  and  request; 
o^  said  for  money  paid,  laid  out  and  expended  in  and  about  the 
business  of  the  plaintiffs,  and  for  traveling  expenses,  hotel 
bills,  postage,  &c.  A  bill  of  particulars  of  the  set-off 
accompanied  the  pleading  and  is  copied  into  the  record. 
The  bill  of  particulars  shows  that  some  of  the  items  claimed 
as  a  set-off  were  against  some  of  the  plaintiffi  individually, 
and  not  against  the  whole  of  the  plaintiff,  or  either  of  the 
firms  which  have  united  in  bringing  this  suit  This  is  the 
ground  of  the  objection  to  the  set-off  pleaded.  There  are 
two  sufScient  answers  to  this  objection.  First,  there  are 
more  items  in  the  bill  of  particulars  free  from  the  objection, 
than  su£Scient  to  cover  the  amount  alleged  in  the  complaint 
to  be  due  the  plaintiffs ;  and  as  the  evidence  is  not  before  ub, 
we  can  not  say  that  any  objectionable  item  was  proved  or 
allowed.  Second,  the  answer  on  its  face  seems  to  be  entirely 
sufficient,  and  a  demurrer  can  not  be  sustained  to  a  bill  of 
particulars.  Indeed,  the  bill  of  particulars  is  no  part  of  the 
record.  The  statute  provides  that  ^^  the  account,  if  the  items 
are  numerous,  shall  not  be  copied  in  the  pleadings,  nor  deemed 
to  be  a  part  of  the  record,  unless  by  order  of  the  Court" 
2  B.  S.,  ^  78,  p.  44.  No  such  order  was  made  in  this  caae. 
There  was  no  error  in  overruling  the  demurrer  to  the  par- 
agraph of  the  answer  in  question,  and  consequently  no  error 
in  the  judgment  in  favor  of  the  defendants,  in  respect  to  the 
.  claim  set  up  in  the  Second  paragraph  of  the  complaint 

The  fourth  paragraph  of  the  complaint  was  demurred  to, 
because,  among  other  things,  there  was  a  misjoinder  of  causes 
of  action.  This  may  have  been  the  ground  upon  which  the 
demurrer  was  sustained,  and  if  so,  we  have  no  authority  to 
reverse  the  decision,  although  it  might  be  erroneous.  2  B.  S., 
§  52,  p.  38.  We  may  remark,  in  passing,  that  where  there  is 
a  misjoinder  of  causes  of  action,  the  demurrer  should  be  to  the 
whole  complaint,  and  not  to  each  paragraph  supposed  to  be 
misjoined.    JFletcher  v.  Piatt^  7  Blackf.  522. 

A  demurrer  to  one  paragraph,  only  goes  to  the  validity  of 
that  paragraph  when  taken  by  itself  and  not  when  viewed  in 
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connection  with  the  others.    Should  a  demarrer  be  filed  to  May  Term, 
one  paragraph  only,  assigning  a  misjoinder  of  causes  in  the      I06I. 
dififerent  paragraphs,  a  motion  to  strike  out  such  demurrer, 
or  assigned  cause  of  demurrer,  ought  to  prevail ;  and  perhaps 
an  error  committed  in  refusing  to  strike  out,  could  be  cor- 
rected in  this  Court. 

The  fifth  paragraph  alleges  in  substance,  that  in  October^ 
1854,  the  plaintifis,  together  with  Booth  dk  Go,^  whose  inter- 
est in  the  claims  mentioned  amounted  to  only  $150,  had  in 
the  hands  of  Scohey  <&  Cumback^  as  their  attorneys,  a  large 
amount  of  claims,  a  list  of  which  is  referred  to,  for  collection ; 
which  claims  were  all  solvent.  That  on,  &c.,  said  claims  were 
all  unaccounted  for  by  said  Scobey  cfe  Gumback^  at  which 
time  the  plaintiffi,  at  the  office  of  the  defendants,  demanded 
of  the  defendants  that  they  account  to  the  plaintifis  for  all 
their  interest  in  said  claims ;  and  that  the  defendants,  Scobey 
dk  Cumbaokj  failed  and  refused,  and  still  fail  and  refuse  to 
account  for  the  same  or  any  part  thereof. 

This  paragraph  was  demurred  to,  because  it  did  not  state 
facts  suflScicnt  to  constitute  a  cause  of  action. 

We  see  no  substantial  objection  to  the  paragraph.  It  is 
objected  that  the  paragraph  does  not  allege  that  the  defend- 
ants had  collected  any  part  of  the  money,  or  that  they  had 
been  guilty  of  negligence  in  failing  to  collect.  Tliese  allega- 
tions were  not  necessary.  The  defendants  knew  whether  they 
had  made  any  collections,  and  if  so,  how  much  they  had  col- 
lected. The  plaintifis  had  a  right,  for  aught  that  we  can  see, 
to  demand  and  have  an  accounting,  and  to  know  the  condi- 
tion of  the  claims,  and  to  receive  any  money  that  might 
have  been  collected,  subject  to  just  exceptions.  Again,  it  is 
urged  that  the  amount  of  the  plainti&'  interest  in  the  claims 
is  uncertain.  There  is  but^little  force  in  this  objection.  The 
plaintiff'  interest  embraced  the  whole  of  the  claims,  except 
the  $150  belonging  to  Booth  <&  Co,  We  are  of  opinion  that 
the  Court  erred  in  sustaining  the  demurrer  to  this  paragraph ; 
hence  tlie  judgment  in  this  respect  must  be  reversed.  This 
error  does  not,  however,  afiect  the  validity  of  the  proceedings 
upon  the  other  paragraphs,  in  reference  to  which  we  find  no 
enot  that  should  cause  a  reversal. 
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May  Term,       Per  Curiam. — ^Tlie  judgment  below  is  reversed,  with  cobIb, 
•'^"^l'*    BO  far  as  regards  the  fifth  paragraph  of  the  complaint;  other- 
NoRMAH     wise  it  is  afiirmed. 


V. 


BXLLMAR. 


B,  W.  Wilson^  for  the  appellants. 

James  Gavin  and  Oscar  B.  Ilord^  for  the  appellees. 


<  ■ » • » 


KoB&iAN  V.  Bellman  and  Others. 


ThurBday^ 
May2X). 


An  execution  debtor,  at  the  time  of  the  levy  of  an  execution  upon  his  prop- 
erty, and  at  the  time  of  the  sale  thereon,  had  left  the  house  where  he 
had  resided  with  his  family,  to  avoid  criminal  process,  and  though  fre- 
quently seen  in  the  county,  his  usual  whereabouts  were  unknown.  % 
property  remained  in  the  house  he  had  lately  occupied,  but  his  fiunily 
were  temporarily  at  the  house  of  his  brother. 

Held^  that  these  facts  did  not  justify  the  conclusion  that  the  execution  debtor 
had  ceased  to  be  a  resident  householder,  or  had  lost  his  right  to  the  benefit 
of  the  exemption  law. 

APPEAL  from  the  Miami  Circuit  Court. 

Hanna,  J. — Suit  on  a  constable's  bond.  The  breach  as- 
signed was  that  he  had,  in  violation  of  his  duty,  levied  upon 
and  sold  property  claimed  as  exempt  from  execution. 

On  tlie  trial,  the  Court  found  the  facts,  and  the  conclusion 
of  law  thereon,  as  follows : 

"  It  is  proved  that  the  articles  set  out  in  the  complaint,  as 
levied  on  and  sold  by  the  constable,  were  of  the  value  charged 
in  the  complaint,  and  were  so  levied  on  and  sold  as  charged ; 
that  the  wife  of  the  execution  defendant,  acting  as  his  agent, 
both  at  the  time  of  the  levy  and  on  the  day  of  sale,  claimed 
the  said  property  as  exempt  from  execution,  the  husband  hav- 
ing less  than  $300  worth  of  property,  including  the  articles 
levied  on  and  sold ;  that  the  whole  amount  of  personal  prop- 
erty owned  by  the  execution  defendant  was  about  $150;  that 
at  the  date  of  the  levy  and  sale  {Fehruarij^  1859),  the  execu- 
tion defendant  had  left  his  house,  where  with  his  wife  and 
child  he  had  previously  resided,  for  the  purpose  of  avoiding 
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process  in  a  criminal  prosecution  against  him,  and  though  May  Term 
frequently  seen  in  the  county,  his  usual  whereabouts  were  un-  1"pJ-' 
known  ;  that  at  one  time  during  tliis  period  he  was  at  home 
for  a  period  of  two  weeks,  and  then  absented  himself  as  be- 
fore; that  during  this  time,  while  the  household  goods  of 
the  execution  defendant  remained  in  the  house  which  he  had 
occupied  previously  with  his  family,  his  wife  and  child,  by  a 
contract  made  by  him  with  his  wife's  brother,  were  living  a  part 
of  die  time  at  the  house  of  his  brother,  and  a  part  of  the  time 
at  his  fathei-'s ;  that  this  temporary  removal  to  their  houses 
was  rendered  necessary  in  consequence  of  her  delicate  situa- 
tion, she  being  about  to  be  confined  in  child-bed ;  that  for 
providing  for  them  a  place  and  sustenance,  the  execution  de- 
fendant told  his  wife's  brother  he  might  have  all  his  house- 
hold goods ;  that  he  was  skulking  about  from  place  to  place, 
to  avoid  process  in  a  criminal  prosecution,  and  never  after- 
ward lived  with  his  family  in  a  separate  house,  held  by  him 
for  that  purpose,  but  met  her  occasionally  at  their  usual  place 
of  residence ;  that  he,  in  the  month  of  May,  left  the  State, 
taking  with  him  his  family,  and  has  since  been  absent  continu- 
ously until  this  time.  Upon  these  facts  the  conclusion  of  the 
Court  as  to  the  law  is,  that  he  was  not  at  the  time  of  the 
levy  made  by  the  defendant,  nor  at  the  time  of  the  8ale,a  resi- 
dent householder  of  Miami  county,  within  the  meaning  of 
the  statute ;  and  consequently  not  entitled  to  the  exemption 
law." 

The  conclusion  of  the  Court  is  not  sustained  by  the  facta 
found.  It  has  already  been  decided  by  this  Court,  that  it  is 
not  requisite  that  a  man  should  be  in  the  possession  of,  and 
occnpying  a  house  to  entitle  him  to  the  benefits  of  this  statute; 
bat  that  one  in  the  act  of  removing  from  one  part  of  the 
State  to  another  part  thereof,  was  so  entitled. 

In  this  case,  the  finding  does  not  justify  the  conclusion, 
that  the  execution  defendant  was  at  any  time,  before  the  day 
of  sale,  without  the  limits  of  the  State;  even  if  that  should 
have  affected  the  conclusion.  His  family  were  part  of  the  time 
in  the  house  provided  by  him,  and  part  of  tlie  time  tempo- 
rarily at  their  friends.  This  does  not  show — is  far  from  show- 
ing— that  he  had  changed,  or  lost  his  residence ;  nor  do  we 
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May  Term,  think  that  it  establishes  that  he  had  ceased  to  be  a  howe- 
1861'      holder  within  the  meaning  of  the  act  under  consideration. 

Per  Curiam. — The   judgment  is    reversed,  with  costs. 
Cause  remanded,  &c. 
N.  O.  Boss  and  li.  I\  Effinger^  for  tlie  appellant 
Onis  Blalcs^  for  the  appellees. 


F08TB& 

V. 

Detvus. 


•  —m^  •' 


16    166 
162   696 


Thursday f 
Afny  30. 


FOSTKE  V.  DbYFUS. 

Where  no  objection  is  made  to  the  sufficiency  of  an  attachment  proceeding 
on  its  hce,  an  appearance  and  plea  to  the  action,  by  the  defendant, 
without  controverting  the  facts  alleged  in  the  affidavit  for  the  attachment, 
is  an  admission  of  those  facts,  except,  perhaps,  the  existence  of  the  debt 
sued  for. 

Facts  stated  in  an  affidavit  for  an  attachment  may  be  denied  or  avoided,  if 
fiicts  in  avoidance  exist,  by  answer. 

Where  an  issue  is  formed  on  an  affidavit  for  attachment,  it  should  be  tried 
by  the  Court,  or  jury,  with  the  issues  in  the  cause  in  which  the  attach- 
ment issued. 

Where  an  affidavit  for  an  attachment  is  not  controverted,  it  is  too  late,  aftor 
the  trial  of  the  issue  in  the  principal  cause,  for  the  defendant  to  olject  that 
&cts  do  not  exist  authorizing  the  attachment 

Whether  property  has  been  duly  attached  and  appraised,  are  questions  for 
the  decision  of  the  Court,  in  determining  whether  an  ordinary  judgment 
only  should  be  rendered  for  the  plaintiff,  or  whether  the  attached  property 
should  be  ordered  to  be  sold. 

The  sheriff's  return  to  a  writ  of  attachment  is  competent  evidence  to  show 
a  proper  service. 

APPEAL  from  the  Gibson  Circuit  Court. 

WoRDEN,  J. — Foster  sued  Dryfus  for  money  demands  on 
contract.  At  the  same  time,  on  an  affidavit  and  bond  filed, 
he  caused  writs  of  attachment  to  issue  against  the  property 
of  the  defendant,  which  were  served  and  returned.  The 
defendant  appeared  and  pleaded  to  the  action,  without  con- 
troverting, or  avoiding  the  facts  alleged  in  the  affidavit  fca* 
the  attachment.    Trial,  and  verdict  for  the  plaintiff.    After 
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and  before  jndgment,  the  defendant  moved  to  dismiss    May  Term, 
the  attachment,  ''  on  the  sole  ground  that  the  plaintiff  had  _  1861. 
not  given  in  evidence  to  the  jury  the  affidavit  for  attachment      Fostkb 
filed  herein,  nor  the  two  several  writs  of  attachment  issued      j.  ^' 
herein,  with  the  aheriffi'  ,«tam8  indorsed  thereon;  nor  any     ^^^ 
evidence  tending  to  show  that  the  persons  chosen  by  the 
several  sheriflb  to  appraise  the  property  attached,  were  disin- 
terested and  credible  householders  in  their  respective  counties ; 
nor  any  evidence  tending  to  show  that  the  facts  set  forth  in 
the  plaintiff's  affidavit  to  obtain  said  attachment,  to  wit:  that 
the  defendant  had  sold  and  convcjjred  his  property  subject  to 
execution  with  the  fraudulent  intent  to  cheat  and  defraud 
his  creditors ;  and  that  the  defendant  was  about  to  sell  other 
of  his  property  subject  to  execution,  with  such  fraudulent 
intent,  were  true."    Before  the  decision  of  this  motion,  the 
plaintiff  offered  to  give  the  affidavit,  writs  of  attachment  and 
sheriffs'  returns  thereon,  and  evidence  in  support  of  the  attach- 
ment, in  evidence  to  the  Court;  but  the  Court  refused  to 
receive  the  evidence,  and  sustained  the  defendant's  motion  to 
dismiss  the  attachment ;  to  which  rulings  the  plaintiff  excepted. 
An  ordinary  judgment  was  rendered  for  the  plaintiff,  on  the 
verdictf 

The  errors  assigned  are  the  rulings  of  the  Court  in  dis- 
missing the  attachment,  and  refusing  to  order  tlie  attached 
property  to  be  sold.  We  are  of  opinion  that  the  Court  erred 
in  its  rulings.  No  objection  was  made  to  the  sufficiency  of 
the  attachment  proceedings  on  their  face.  The  appearance 
by  the  defendant  and  pleading  to  the  action,  without  contro- 
verting the  facts  alleged  in  the  affidavit  for  the  attachment, 
was  an  admission  of  those  facts ;  except,  perhaps,  the  exist- 
ence of  the  debt  sued  for,  which  was  found  for  the  plaintiff 
by  the  verdict  of  the  jury.  The  facts  stated  in  the  affidavit 
for  an  attachment  may  be  denied,  or  avoided,  if  facts  in  avoid- 
ance exist,  by  answer.  Collins  v.  Nichols^  7  Ind.  447 ;  Cooper 
v.  Reeves^  13  Ind.  53 ;  The  State^  ex  rel.  Biddinger  v.  3fanly 
H  ai.,  15  Ind.  8.  Where  an  issue  is  formed  on  the  affidavit, 
it  should  be  tried  by  the  Court  or  jury,  with  the  issues  in  the 
cause  in  which  the  attachment  issued.  After  the  trial  of  the 
issues  in  the  principal  cause,  the  affidavit  not  being  contro- 
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May  Term,  verted,  it  is  too  late  for  the  defendant  to  object  that  fiicts 
1861.  do  not  exist,  authorizing  the  attachment.  Vide^  Hosier  y. 
Eliason^  14  Ind.  523.  Whether  property  had  been  attached, 
and  if  so,  whether  it  had  been  appraised  with  ^^  the  assistance 
of  a  disinterested  and  credible  householder"  of  the  proper 
connty,  were  questions  for  the  decision  of  the  Court,  in  dete^ 
mining  whether  an  ordinary  judgment  only,  should  be  ren- 
dered for  the  plaintiff,  or  whether  attached  property  should  be 
ordered  to  be  sold.  "We  see  no  reason  why  the  sheriff's  return 
to  the  writs  of  attachment  were  not  competent  and  legitimate 
evidence  to  show  a  proper  service. 

Per  Curiam, — ^The  judgment  dismissing  the  attachment  ia 
reversed,  with  costs,  and  the  cause  remanded  for  fiirther  pro- 
ceedings. 

Alexander  G.  Donald  and  «/l  T,  Emlree^  for  the  appellant 


'm  » 


Fesbib  v.  Hayes  and  Others. 


Thursday^ 
May  30. 


APPEAL  from  the  Dearborn  Circuit  Court 

Per  Curiam. — In  this  case  there  is  no  brief  for  the  appel- 
lant, hence,  any  error  that  may  have  been  conmiitted  is 
waived. 

The  judgment  below  is  aflSrmed,  with  costs. 

John  Ryman^  for  the  appellant 


*  •»* » 


16b  100 
142    494 


Grimes  v.  Blake  and  Another,  Executors  of  Bl'tcheb. 


A.  executed  to  B,  his  two  promissory  notes,  "  bearing  ten  per  cent  interest 
yearly  from  date/'  After  the  death  of  A.^  his  executors  and  the  payee 
of  the  note  called  upon  two  persons  to  compute  the  amount  then  due 
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npon  the  notes,  and  the  supposed  balance  having  been  ascertained,  a  part    May  Term, 
of  the  amount  was  paid  by  the  executors,  and  a  note  executed  by  them  for       1861. 
the  residue.     Suit  by  the  executors  alleging  a  mistake  in  the  computation,  — ~ 
and  to  recover  an  excess  alleged  to  have  been  paid  by  them  over  the  sum  ^ 

actually  due.  Blakb. 

Beld,  that  the  executors  could  maintain  an  action  in  their  representative 
capacity  to  recover  the  money  thus  overpaid. 

HeU  also^  that  the  note  given  by  the  executors,  if  it  could  have  been  en-, 
forced,  would  have  been  collectable  out  of  the  assets  of  the  estate  in 
their  hands,  and  not  out  of  their  individual  property. 

Heldy  also,  that  a  failure  to  pay  the  interest  annually,  even  if  it  could  have 
been  required  before  the  notes  fell  due,  did  not  authorize  a  compounding 
of  the  interest,  imless  an  agreement  had  been  made  to  pay  interest  on  the 
interest. 

Bddy  also,  that  as  the  parties  called  upon  to  make  the  computation  of  interest 
acted  merely  as  clerks,  and  not  as  arbitrators,  the  parties  were  not  bound 
by  their  conclusion,  but  upon  the  discovery  of  the  error  were  remitted  to 
their  original  rights. 


APPEAL  from  the  Putnam  Common  Pleas.  Thursday, 

Hakna,  J. — Grimes,  at  the  decease  of  Butcher,  held  two  ^<^y^' 
promissory  notes  on  him,  executed  in  1841,  and  bearing  "  ten 
per  cent,  interest  yearly  from  date."    There  were  various 
credits  indorsed  thereon.    After  the  death  of  Butcher*,  the 
administrators  and  Orimes^  being  unable  to  calculate  the 
interest  and  determine  the  sum  due,  selected  two  persons, 
Blake  and  Hamilton,  to  make  such   calculation,  who  by 
mistake,  it  is  averred,  determined  that  there  was  $2,473  due. 
One  thousand  was  then  paid,  and  the  administrators  gave  a 
note  for  the  balance.    They  now  sue,  alleging  that  the  $1,000 
overpaid  the  amount  really  due ;  which  overplus  they  seek  to 
recover  back,  and  to  enjoin  the  collection  of  the  note.    The 
complaint,  averring  these  facts,  was  demurred  to,  and  the 
demurrer  overruled.    Answer :  1.  Denial.    2.  Tliat  the  matter 
was  by  agreement  submitted  to  Blake  and  Hamilton  to  arbi- 
trate and  determine  the  amount  due,  which  they  did,  and 
notified  the  parties,  who  received  and  accepted  the  same  as  a 
settlement ;  and  that  defendant  received  the  $1,000  and  the 
note  of  plaintiffs  in  discharge  of  his  claim  against  said  estate. 
Reply  in  denial;  trial  by  the  Court;  finding  and  judgment 

for  the  plaintifib  for  $193,  for  so  much  money  overpaid  by 
Vol.  XVL— 11 


Gbimeu 

V. 

Blakk. 
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May  Term,   mistake,  and  that  the  note  be  canceled  and  defendant  enjiased 

^_ ^^^°*  collecting  the  same. 

It  is  insisted  that  the  demurrer  shonld  have  been  sustained, 
because  the  plaintifis  could  not  maintain  the  suit  in  their 
representative  capacity ;  that  if  they  paid  out  the  a^t^ets  of  th% 
estate  improperly  they  would  be  personaUy  liable,  and  there* 
fore  could  maintain  a  suit  for  the  recovery  of  such  money, 
only  in  their  personal  right.  It  may  be  true,  that  if  the  admin- 
istrators improperly  paid  out  the  assets  they  might  be  held 
to  answer  for  the  same  out  of  their  own  means,  and  yet  be 
authorized  to  maintain  a  suit  for  the  assets  so  disbursed ;  for 
the  reason,  that  upon  the  recovery  thereof  they  became,  or 
rather  continued,  a  part  of  the  assets  of  the  estate.  Sheets  v. 
Pahody^  6  Blackf.  122.  As  for  the  note,  having  been  given 
in  the  same  transaction,  its  payment,  if  it  could  have  beeo 
enforced,  would  have  been,  so  far  as  tlie  evidence  shows,  out 
of  the  assets  of  the  estate,  and  not  from  the  means  of  the 
makers ;  unless  the  fact  that  they  executed  the  same,  made 
them  individually  liable  for  a  debt  supposed  to  be  due  from 
the  estate.  There  is  nothing  shown  that  would  make  them 
so  liable.  It  is  argued  that,  by  the  terms  of  the  note,  in- 
terest was  payable  annually,  and  as  several  years  had  elapsed 
before  any  payment  thereon,  the  interest  should  have  been, 
but  was  not,  compounded  by  the  Court,  or  by  Blake  and 
Hamilton^  who  made  the  calculation  at  the  time  of  the 
settlement. 

Tlie  obvious  meaning  and  legal  effect  of  the  language  used 
in  the  notes  was,  that  interest  was  promised  at  the  rate  of 
10  per  cent,  per  annum.  A  failure  to  pay  interest  annually, 
even  if  it  could  have  been  required  before  the  notes  fell  due, 
which  we  need  not  decide,  did  not  authorize  a  compounding, 
unless  an  agreement  had  been  made  to  pay  interest  on  the 
interest,  after  the  same  became  due.  Nilea  v.  The  Boards  dke^ 
8  Blackf.  159.  Upon  tliis  point  we  are  referred  to  Hays  v. 
Miller^  12  Ind.  190.  It  appears  to  be  conceded  in  that  case, 
that  the  arbitrators  cast  the  interest  upon  an  improper  basis, 
but  as  they  had  been  chosen  to  judge  between  the  parties, 
tiieir  determination,  although  in  that  respect  improper,  would 
not  be  disturbed.    Here,  there  is  a  paragraph  of  the  answer 
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tfomtig  that  Blake  and   Ilamilion  had  been   chosen  to    May  Term, 

arbitrate.     The  evidence  on  that  issue  is  conflicting;  though.  _  1861. 

perhapB,  more  strongly  tending  to  show  that  they  were  merely      Dubbix 

called  on  to  calculate  interest.    Tlie  Court  has  made  a  findini;.      ,,  ^' 

which  is,  in  our  opinion,  in  consonance  with  the  weight  of  the 

evidence,  in  that  respect;  upon  tliat  conclusion,  the  Court 

was  not  bound  by  the  act  of  the  persons  so  chosen.    They 

were  not  judges  chosen  by  the  parties ;  but  clerks,  to  make 

a  calculation,  in  which  they  made  a  mistake,  having  begun 

upon  a  misconstruction  of  the  legal  effect  of  ttie  language 

used  in  the  notes ;  or,  in  other  words,  the  parties  appear  to 

have  believed  that  a  certain  state  of  things  existed,  and 

came  to  an  agreement  with  such  belief  as  its  basis;  and 

although  they  may  have  had  the  means  of  ascertaining  the 

real  facts,  yet  such  means  are  not  tantamount  to  a  knowledge 

of  such  facts ;  and,  therefore,  upon  the  discovery  of  the  error, 

the  parties  were  remitted  to  their  original  rights.     1  Wend. 

356;  8  Cowen,  197;  20  Wend.  175;  2  Denio,  108;  6  Gill, 

68 ;  21  Alabama,  756.     The  last  three  cases  cited  appear  to 

be  very  much  in  point.    See  Kelly  v.  Solaris  9  Meeson  &  W. 

53 ;  and  Lucas  v.  Warswiol^  1  Moody  &  Rob.  293,  for  the 

English  rule  on  this  subject. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent 
<lamages  and  costs. 

li.  L.  Hathaway^  for  the  appellant. 
r.  Secreat  and  S.  Turman^  for  the  appellees. 


*   mm»   • 


DusBiK  V.  Conner. 

APPEAL  from  the  Shelby  Common  Pleas.  Thursday, 

Per  Curiam. — This   was  an  action  by    Conner  agahist     ^^ 
Durlin^   to  foreclose  a  mortgage   upon  real   estate.      The 
defendant,  though  duly  served  with  process,  failed  to  appear, 
and  was  regularly  defaulted ;  but  no  motion  appears  to  have 
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May  Tenn,  been  made,  in  the  Court  below,  to  set  aside  the  default 
1°^!'  This  appeal  is,  therefore,  not  properly  before  us.  9  Ind.  286; 
CoopKB      12  id.  658;  11  id.  439;  18  id.  430. 

SisTBM  OF       ^®  appeal  is  dismiflsed,  with  costs,  &c. 

pBovn>ENcji.     Ben.  F.  Davia^  for  the  appellant. 


•  •••  > 


CooPEB  V.  The  Sisters  of  Providence  of  St  Mary's  of  the 

Woods. 


Thursday^ 
May  20, 


A  stockholder,  or  member  of  a  corporation,  is  a  competent  witness  in  behalf 

of  the  corporation. 

APPEAL  from  the  Vigo  Common  Pleas. 

Per  Curiam. — This  case  is  bronght  here  on  a  reserved 
question ;  that  is,  whether  a  person  offered  as  a  witness,  was 
competent  to  prove  the  plaintifl'^s  account.  The  witness  was 
admitted  to  be  one  of  the  corporators  named  in  the  act  of 
incorporation.  It  was  not  shown  that  she  had  any  special 
interest,  other  than  that  of  a  corporator  generally.  It  was 
objected  that  the  witness,  though  not  named  as  such,  was 
one  of  the  plaintiffs. 

Tlie  facts  shown  here  do  not  distinguish  this  case  from  that 
of  any  other  stockholder  or  member  of  a  corporation.  So 
far  as  she  was  shown  to  have  had  an  interest  it  went  to  her 
credibility,  (2  R.  S.,  §  238,  p.  80,)  not  to  her  competency  as  a 
witness.    J5  Ind.  544. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

R.  W.  Thompson^  for  the  appellant. 

Thomas  II.  Nelson  and  I.  N.  Pierce^  for  the  appellee. 
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SowLE  and  Others  v.  Champion  and  Others.  Sowle 

V. 

CHAHnOV. 

Where  two  half  qiuirter  sections  of  land  are  included  in  a  decree  of  fore-     ,  ^g~^ 


closare,  and  the  sheriff  in  making  a  sale  under  the  decree,  offers  first  one     '^^  847i 


40  «»e  twct,  then  wother  similar  t«ct,  and  then  an  80  acre  tract,  and     ,«•  i« 
leceiYiDg  no  bid  for  any  of  the  seyeral  parcels,  then  offers  and  sella  the      151    » 
whole  160  acres,  the  statute  requiring  him  to  sell  in  parcels  is  substan- 
tially complied  with. 

An  order  of  sale,  issued  on  a  decree  of  foreclosure,  which  does  not  set  out  a 
copy  of  the  decree,  is  informal,  under  the  statute,  but  is  not  void ;  and  if 
not  set  aside  on  defendant's  motion,  all  acts  done  under  it  are  valid. 

Here  inadequacy  of  price  will  not  invalidate  a  judicial  sale,  unless  there  be 
additional  circumstances  to  justify  it ;  and  the  existence  of  subsequent 
judgment  liens  is  not  such  a  circumstance,  as  they  are  not  constructive 
notice  to  a  purchaser. 

APPEAL  from  the  Steuhen  Circuit  Court.  Thursday, 

Davison,  J. — ^This  was  an  action  by  the  appellees,  who  ^^ 
were  the  plaintiffi,  against  the  appellants,  to  set  aside  a 
sheriff's  sale.  The  defendants  demurred  to  the  complaint, 
but  their  demurrer  was  overruled.  They  then  filed  an  answer, 
to  which  the  plaintiffs  demurred.  This  demurrer  was  sus- 
tained, and  judgment  given  for  the  plaintifls,  setting  aside 
the  sale,  &c.  The  facts  stated  in  the  pleadings,  as  conceded 
by  the  demurrer,  are  these.  Champion^  at  the  January 
term,  1857,  recovered  a  judgment  against  Marsh  for  $213 ; 
also,  a  decree  for  the  foreclosure  of  a  mortgage  on  the  east 
half  of  the  south-east  quarter  of  section  ten,  and  the  west 
half  of  the  south-west  quarter  of  section  eleven,  in  Steuben 
county,  containing  160  acres;  and,  also,  an  order  for  the  sale 
of  the  mortgaged  premises,  directing  that,  for  the  sum  re- 
covered with  interest  and  costs,  the  premises  be  sold  as  on 
execution,  witliout  relief,  &c.  After  this,  William  Hough^ 
the  then  sheriff  of  said  county,  by  virtue  of  an  execution 
issued  upon  the  above  judgment  and  decree,  sold  the  said 
premises  to  Oeorge  D,  Orien^  as  agent  of  Francis  Sowle^  for 
8155;  and  in  pursuance  of  the  sale  the  sheriff  executed  to 
Soinlf  a  deed  in  fee  simple.  The  execution  upon  which  the 
premises  were  sold  was  directed  to  the  sheriff  of  Steuhen 
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May  Term,  county,  and  is  in  this  form :  "  Whereas,  Aristarchu8  Oham- 

1q61. pton  obtained  judgment  against  Madison  Marshy  on  January 

15, 1857,  in  the  Steuben  Common  Pleas,  for  $213,  and  a  decree 
for  the  foreclosure  of  the  east  half  of  the  south-east  quarter 
of  section  ten,  and  the  west  half  of  the  south-west  quarter  of 
section  eleven,  north  of  range  twelve,  east,  containing  160 
acres ;  upon  which  there  is  due  $214,  principal  and  interest, 
and  eight  dollars  cost,  accrued  at  this  time.     You  are,  there- 
fore, commanded  to  levy  the  aforesaid  money  of  the  property 
of  the  defendant  and  the  sale  of  said  premises,  in  your 
county,  subject  to  execution,  and  have  the  money  at  the  clerk's 
o£Sce  to  satisfy  said  judgment,  interest  and  costs,  and  return 
this  writ  within  one  hundred  and  twenty  days.'*    At  the  time 
of  the  sale,  the  mortgaged  premises  were  worth  $1,500;  were 
susceptible  of  division  int6  four  tracts',  containing  each  forty 
acres.     And  the  sheriff,  having  offered  the  rents  and  profits, 
&c.,  as  prescribed  by  law,  offered :  1.  The  fee  simple  of  the 
north-east  quarter  of  the  premises.     2.  The  south-east  quarter. 
3.  Tlie  east  half  of  the  quarter  section.    And  having  received 
no  bid  for  the  premises  thus  divided,  he  then  offered  the  entire 
quarter,  160  acres.    Tlie  plaintiffs  in  this  case,  excepting  the 
said  Marshy  who  is  also  a  plaintiff,  are  his,  MarsKs^  judgment 
creditors ;  and  at  the  time  of  the  sheriff's  sale,  held  liens  oo 
the  premises  sold,  subsequent  to  the  lien  of  the  mortgage 
upon  which  they  were  sold.    Nor  had  Marsh  any  property, 
other  than   the  land  purchased  by  Sowle^  save  160  acres, 
worth  $2,000.     But  at  the  time  the  premises  were  sold,  no 
executions  in  favor  of  the  plaintiff  had  been  issued  upon  their 
judgment  liens,  nor  had  Sowle  any  notice,  when  he  bought 
the  premises,  of  the  existence  of  such  liens. 

The  errors  assigned  involve  three  questions:  1.  Were  the 
mortgaged  premises  offered  for  sale  in  proper  subdivisions. 
2.  Was  the  execution,  under  which  the  sale  was  made,  void 
for  want  of  confonnity  to  the  statute?  3.  Was  the  price  for 
which  the  land  sold  so  grossly  inadequate  as,  under  the  cir- 
cumstances, to  render  the  sale  void  ?  The  statutory  rule  is,  if 
real  estate  offered  for  sale  "  shall  consist  of  several  lots,  tracts 
and  parcels,  each  shall  be  offered  separately,  and  no  more 
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aliall  be  oflSnred  than  shall  be  neceeeary  to  satisfy  the  execu-   May  Term, 

Ikm,  nnless  the  same  is  not  susceptible  of  division."    2  K.  S., ^861. 

J466,  p.l41. 

This  provision  imposes  a  duty  upon  the  sheriff,  and  the 
inquiry  arises,  whether  the  duty  thus  imposed  has  been  in 
Ibis  instance  duly  performed.  The  premises  described  in  the 
execution  were  evidently  susceptible  of  division,  and  in  the 
offer  to  sell  they  were  divided.  But  the  action  of  the  sheriff 
10  alleged  to  have  been  illegal  on  two  grounds:  1.  Because 
he  failed  to  offer  the  entire  west  half  of  the  quarter  section. 
2.  Because  the  east  half  was  not  offered  in  proper  sub* 
divisions.  These  grounds  seem  to  be  untenable.  As  has 
been  seen,  one  forty  acre  tract  was  first  offered,  then  an- 
other subdivision  of  forty  acres,  and  the  remaining  eighty, 
being  the  east  half,  as  described  in  the  execution,  was  then 
offered.  Tliis,  it  seems  to  us,  was  at  least  a  substantial  com- 
pliance with  the  statute.  Having  offered  two  forty  acre  lots, 
and  then  an  eighty,  without  receiving  a  bid,  it  was  fair  to 
presume  that  a  further  offer  of  less  than  the  entire  quarter 
section  would  be  useless.  The  next  inquiry  relates  to  the 
process,  by  virtue  of  which  the  premises  were  sold.  The 
Statute  relative  to  "Foreclosure  of  Mortgages,''  requires  a 
eopy  of  the  order  of  sale  and  judgment  to  be  issued  and 
eertified  by  the  clerk,  under  the  seal  of  the  court,  to  the 
sheriff,  who  shall  thereupon  proceed  to  sell  the  mortgaged 
premises,"  &c.,  "as  on  execution,"  &c.  2  R.  S., §  685,  p.  176. 
Thus  it  will  be  seen,  that  the  process  in  this  case  is  not  in  the 
form  required  by  the  statute.  It  contains  no  copy  of  the 
order  of  sale,  but  simply  states  the  rendition  of  the  judgment 
and  decree  of  foreclosure,  and  then  commands  the  sheriff  "  to 
levy  the  money  of  the  defendant's  property  and  the  sale  of 
eaid  premises,  in  his  county,  subject  to  execution,"  &c.  If 
the  process  thus  issued  was  void  for  want  of  conformity  to  the 
statute,  then  there  was  no  authority  to  sell.  But  the  appel- 
lants insist  that  it  contained  all  the  substantial  requirements 
of  a  statutory  order  of  sale ;  was  merely  irregular,  and  the 
Bale  having  taken  place,  it  is  too  late  to  question  such  irregu- 
larity. This  reasoning  seems  to  be  correct.  In  Mace  v. 
DuUon^  2  Ind.  309,  it  was  held  that  ^'an  execution  merely 
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May  Term,  voidable  may  be  set  aside  on  motion  of  the  defendant ;  but 
lo"l*  if  not  so  set  aside,  all  acts  done  under  it  are  valid."  The 
principle  thus  decided  applies  to  the  case  at  bar.  Here  the 
process  was  issued  under  the  seal  of  the  Court,  stated  /the 
recovery  of  the  judgment  and  the  foreclosure  of  the  mortgage 
with  sufficient  accuracy,  and  directed  the  sheriff  to  sell  the 
mortgaged  premises.  It  was  not,  therefore,  void ;  but  merely 
voidable  for  irregularity.  No  motion  was  made  to  set  it 
aside ;  hence  it  must  be  held  sufficient  to  authorize  the  sale. 

It  remains  to  be  considered,  whether  "  the  price  for  which 
the  land  sold  was  so  grossly  inadequate  as,  under  the  circum- 
stances, to  render  the  sale  void."  As  has  been  seen,  the  land 
was  sold  by  the  sheriff  for  $155,  though  it  was  at  the  time 
of  sale  worth  $1,500.  But  inadequacy  of  price  is  not  of  itself 
sufficient  to  avoid  a  sheriff's  sale.  Thus,  in  Roe  v.  Robs^  2 
Ind.  99,  "  the  sheriff  sold  a  house  and  lot  worth  $1,200  to 
$1,500,  for  $111,  and  the  Court  held  that  in  the  absence  of 
fraud  the  price  was  not  inadequate."  The  rule  seems  to  be 
well  settled,  that  inadequacy  of  price  is  insufficient  to  invali- 
date a  judicial  sale,  unless  there  be  additional  circumstances 
to  justify  it.  Beiiton  v.  Shreeve^  4  Ind.  66.  In  this  case  we 
perceive  no  such  circumstance.  The  sheriff  appears  to  have 
conducted  tlie  sale  in  a  proper  manner,  giving  to  each  one 
present  a  fair  opportunity  of  becoming  the  purchaser  in 
accordance  with  the  terms  of  the  sale.  There  were,  it  is  true, 
subsequent  judgment  liens  resting  on  the  land ;  but  the  mere 
existence  of  these  liens  at  the  time  of  the  sale  can  not  be  held 
a  circumstance  in  any  degree  material,  in  the  consideration 
of  the  case  before  us,  because  they  were  not  constructive 
notice  to  the  purchaser ;  nor  is  there  any  thing  in  the  facts 
admitted  by  the  pleadings,  tending  to  show  that  their  existence 
was  known  to  him  when  he  bought  the  land.  We  are  of 
opinion  that  the  ruling  of  the  Circuit  Court  is  not  sustained  by 
the  facts  as  they  appear  in  the  record,  and  the  result  is  the 
judgment  must  be  reversed. 

Per  Curiam,  —  The  judgment  is  reversed,   with   costs. 
Cause  remanded,  &c. 

J.  B.  Jlowe^  for  the  appellants. 

A.  Ellison^  for  the  appellees. 
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(1.)  "Inadeqaacy  of  eonsidenition  is  no  oljeetion  to  a  sale  made  under  May  Term» 


ezecutioD,  proyided  the  sale  was  legally  and  fiurly  made."     Cooper  v. 
GaSfraith,  3  Wash.  G.  C.  R.  546. 

Gross  inadequacy  of  price  will  not  vitiate  a  judicial  or  official  sale 
fiurly  conducted;  but  may  be  a  circumstance,  with  others,  tending  to 
establish  fraud  or  un&irness.  Swope  y.  Ardery^  5  Ind.  213 ;  Berteruhaw 
T.  MqfiU,  6  Ind.  464 ;  Law  y.  Smithy  4  id.  56.  As  where  property  is 
onnecessanly  sold  as  a  whole,  instead  of  in  parcels.  Beed  v.  CarteTf 
3  BlackC  476;  J)oe  t.  8aM,  4  id.  228;  1  Ind.  576;  Seed  y.  JHven, 

7  id,  189. 

But  objections  of  this  nature  must  be  made  in  a  reasonable  time.  Doe 
y.  Bue,  4  Blackf  263,  and  must  be  established  by  proof.    Kixer  y.  Buddick^ 

8  Blackf.  382. 

Inadequacy  of  price  is  not  a  sufficient  reason  of  itself  ibr  setting  aside 
a  sheriff's  sale.    3  Dana,  621 ;  6  Watts,  140 ;  3  littell,  127. 

Mere  inadequacy  of  price  is  not  a  sufficient  ground  for  a  Court  of  Equity 
to  refuse  its  assistance  to  a  purchaser ;  particularly  where  the  estate  is  sold 
by  auction.  WhiU  y.  Damon,  7  Ves.,  jr.,  30 ;  Seymour  v.  DeUmcyt  3  Ck)w, 
445 ;  UdaU  y.  Kenney,  id.  590. 


1861. 


SmTHflosr 

y. 
Dillon. 


*  •<*  ■ 


Smithbok  V,  Dillon  and  Others. 


A  bill  of  particulars,  with  the  names  of  the  parties,  is  a  sufficient  cause  of 
action  before  a  justice  of  the  peace. 

That  a  term  of  Court,  at  which  a  judgment  was  rendered,  was  not  held  at 
the  time  prescribed  by  law  constitutes  a  ground  for  the  reyersal  of  the 
judgment 

QucBre:  Whether  this  is  the  doctrine  of  the  English  Courts. 

By  the  act  of  1855,  the  terms  of  the  Court  of  Common  Pleas  were  fixed 
in  Blackford  county  on  the  second  Mondays  of  January,  April,  July  and 
October;  in  Delaware,  on  the  fourth  Mondays  o{  the  same  months;  and 
in  QraM,  as  to  two  annual  terms,  on  the  Mondays  succeeding  the  Courts 
in  the  county  of  Delaware.  The  act  of  1859  fixed  the  Court  in  Delaware 
on  the  fint  Mondays  of  the  months  named,  to  continue  two  weeks ;  and  in 
Blackford,  on  the  third  Mondays  of  the  same,  and  made  no  proyision 
for  Grant  county. 

Edd,  that  as  a  literal  construction  of  the  two  acts  would  require  the  hold- 
ing of  the  Courts  in  the  counties  of  Blackford  and  Grant,  by  the  same 
judge,  on  the  same  day,  the  law  of  1855  must  be  construed  to  be  in  force, 
as  to  Grant  county,  and  to  mean  that  the  Court  in  that  county  shall  be 
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Thursday, 
May  30. 


Mf  TertDf      hoMeb  <m  the  Mondays  sttooeedin^  ttie  Goiutg  in  DdmBar%  at  fixed  fej 
1861.  that  law. 


APPEAL  from  the  Orant  Common  Pleas. 

Pebkinb,  J. — Suit  upon  an  account,  commenced  before  a 
justice  of  the  peace.  A  bill  of  particulars  with  the  names 
of  the  parties  constituted  the  cause  of  action,  and  was  suffi- 
cient. The  cause  was  appealed  to  the  Common  Pleas,  atid 
was  ti'ied  at  a  term  of  the  Court  holden  on  and  after  the  first 
Monday  in  August^  1860.  An  answer  was  filed,  alleging 
that  tlie  Court  was  without  jurisdiction,  because  it  was  not 
held  at  the  time  prescribed  by  law.    The  answer  was  rejected. 

If  the  term  was  not  held  at  the  time  prescribed  by  law,  such 
holding  has  been  already  decided  to  constitute  a  ground  for 
the  reversal  of  a  judgment  rendered  at  such  term.  McCodL 
V.  The  State,  7  Ind.  378.  Whether  this  is  the  English  doc- 
trine, qucere.    See  Skelton  v.  Bliss,  7  Ind.  78. 

The  counties  of  Blackford,  Delaware  and  Orant  were 
constituted  originally,  and  continued  to  the  time  of  the  trial 
of  this  cause,  a  Common  Pleas  district. 

The  statute  of  1853,  prescribed  the  times  of  holding  Court, 
as  follows : 

'^  In  the  county  of  Blackford^  on  the  second  Mondays  in 
January,  April,  July  and  OctoherP 

"  In  the  county  of  Delaware,  on  the  fourth  Mondays  in  Jatir 
uary,  April,  July  and  OotoherP 

*'  In  the  county  of  Grant,  on  the  Mondays  succeeding  the 
Courts  in  the  county  of  Delaware  in  January  and  July^  &c 
Acts  1858,  p.  41;  Accord.  Acts  1855,  p.  71. 

These  acts  did  not  fix  a  day  for  holding  the  Grant  Common 
Pleas  in  January  and  July,  but  made  it  dependent  upon  the 
time  fixed  for  holding  the  Court  in  Delaware,  so  that  the 
Courts  should  not  confiict,  but  directly  succeed  each  other. 
This  would  seem  to  be  proper,  as  both  counties  were  in  the 
same  district,  and  the  Courts  in  them  to  be  held  by  the  same 
judge. 

In  1859,  the  Legislature  enacted  that  the  terms  in  Black- 
ford county  should  commence  on  the  third  Mondays  in  Jan- 
iftfry,  April^  July  and  October;   and  that  those  of  the 
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JMaware  Common  fleas  should  commence  on  the  first  Man-  May  T«rm, 
day$  in  January^  April,  July  and  October,  and  should  con-      ^Q^^-- 
tiniie  two  weeks  at  each  term.    Acts  1859,  p.  77. 

No  provision  was  made  as  to  the  Grant  Common  Pleas. 

Here,  then,  we  have  an  act  of  1859,  prescribing  that  the 
Delaware  Common  Pleas  should  commence  on  the"  first  Jtfon- 
day  in  July,  and  continue  till  the  third  Monday;  that  the 
Blorclrford  Common  Pleas,  to  be  holden  by  the  same  judge, 
should  commence  on  the  third  Monday ;  and  an  act  of  185S, 
that  the  Common  Pleas  of  Grant  county,  to  be  holden  by  the 
same  judge,  should  commence  on  the  Monday,  two  weeks  from 
the  commencement  of  the  Delaware  Court,  which  would  be 
the  third  Monday,  the  same  day  of  the  commencement  of  the 
Blaclford  Common  Pleas.  Such  is  the  natural  construction 
af  these  statutory  provisions ;  but  this  construction  certainly 
does  not  meet  the  intention  of  the  Legislature,  because  it  pro- 
duces an  enactment  requiring  an  impossibility,  viz.,  that  liie 
tame  judge  should  hold  two  Courts,  widely  separate  from 
each  other,  at  the  same  time. 

Does,  then,  the  act  of  1869  repeal  altogether  the  provision 
of  1855,  as  to  the  Grant  Common  Pleas,  on  the  ground  of  re- 
pugnancy ?  Tliis  could  scarcely  have  been  the  intention  of 
the  Legislature,  because  it  leaves  Grant  county,  annually, 
without  two  terms,  at  least,  of  the  Court. 

Another  view:  By  the  act  of  1855,  the  July  term  of  the 
Delaware  Common  Pleas  commenced  on  the  fourth  Monday 
of  tliat  month,  and  continued  two  weeks.  This  placed  the 
Grant  Common  Pleas  in  August;  and  would  still  place  it 
out  of  conflict  with  the  JBlacJrford  or  Delaware  Courts,  as 
fixed  by  the  act  of  1859.  Can  we,  then,  construe  the  provision 
in  the  act  of  1855,  touching  the  holding  of  the  Grant  Common 
Pleas,  to  be  in  force,  and  limit  the  language  in  it,  viz.,  that 
the  Grant  Common  Pleas  shall  commence  on  the  Mondays 
succeeding  the  Delaware  Common  Pleas,  to  the  Mondays 
succeeding  that  Court,  as  held  under  the  act  of  1855?  This 
was  the  view  acted  upon  by  the  Court  below. 

We  think  it  will  not  strain  the  rules  of  construction  beyond 
precedent,  to  uphold  the  action  of  the  Common  Pleas  in  the 
premises  ;    while  it  will  probably  accord  with  legislative 
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May  Term,  intention,  and  certainly  with  public  practice  and  the  interests 

1861.     of  the  community.    The  subject  has  been  regulated  by  statute. 

McMahan    for  the  future.    On  the  eyidence  we  can  not  reverse  the  case. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

J,  H,  Jones^  for  the  appellant. 

A,  Steele  and  H.  D.  Thompson^  for  the  appellees. 


MOBKISON. 


»■<#•  • 


Thursday, 
May  SO. 


MoMahan  V.  MoBBisoN  and  Others. 

Where  the  Legislature  gives  its  consent  to  the  consolidation  of  existing 
corporations,  the  effect  is  to  dissolve  the  former  corporations,  and  at  the 
same  instant  to  create  a  new  corporation,  with  property,  liabilities  and 
stockholders  derived  from  the  old,  upon  such  terms  and  conditions  as 
may  be  prescribed  by  the  act  of  consolidation. 

A  corporation  may  be  dissolved  by  a  surrender  of  its  franchises  and  the 
acceptance  of  them  by  the  Legislature. 

A  precedent  debt  constitutes  a  valuable  consideration  for  a  conveyance. 

A  creditor  of  one  of  the  former  corporations  who  takes  a  judgment  on  his 
debt  against  the  consolidated  company,  can  not  enforce  his  judgment  against 
real  estate  of  the  old  company  conveyed  to  bona  Jide  purchasers  befine 
the  recovery  of  his  judgment 

The  owner  of  property  can  sell  it  and  give  a  good  title  to  a  bona  Jide  pur- 
chaser, as  against  his  creditors,  at  any  time  before  such  creditors  have 
acquired  a  lien. 

APPEAL  from  the  Wayne  Circuit  Court. 

Perkins,  J. — On  April  13,  1864,  "  27ie  Cincinnati^  Nevy 
castle  and  Michigan  Railioay  Company^  "  The  Cincinnati^ 
Logansport  and  Chicago  Railway  Company^  and  *'  The 
Cincinnati^  Camhridge  City  and  Chicago  Short  Line  Rail- 
road  Company^  consolidated  into  a  new  corporation,  styled 
''  The  Cincinnati  and  Chicago  Railway  Company^  As  the 
Legislature,  by  an  act,  had  given  its  consent  to  such  consoli- 
dation, the  efiect  of  it,  under  the  act  and  terms  of  consolida- 
tion, was  a  dissolution  of  the  three  corporations  named,  and,  at 
the  same  instant,  the  creation  of  a  new  corporation,  with  pro- 
perty, liabilities  and  stockholders  derived  from  those  then  pass- 
ing out  of  existence.    A  corporation  may  be  dissolved  by  a 


OF  THE  STATE  OF  INDIA^fA. 


173 


McMahan 

V. 
MORBIBOH. 


surrender  of  its  franchises,  and  the  acceptance  of  them  by  the  May  Term, 
Legislature.  Lauman  v.  The  Lebanon^  <&o.  Co,^  30  Penn.  1861. 
St  Bep.  42.  At  the  date  of  this  consolidation,  the  plain- 
tiff^ McMdhan^  had  a  suit  pending  against  The  Cincin- 
nati, Cambridge  City,  <S:c.  Co.,  to  recover  a  demand  that 
company  owed  him.  The  same  company,  at  the  same  time, 
owned  a  piece  of  real  estate  that  had  been  conveyed  to  it  by 
one  John  Hawkins.  But  McMahan,  on  the  substitution  of 
the  new  company  as  defendant,  in  place  of  The  Cincinnati, 
Cambridge,  <&c.  Co.,  took  his  judgment  against  the  new 
company,  viz..  The  Cincinnati  and  Chicago  Co,  This  judg- 
ment he  obtained  on  April  14,  1856. 

Two  years  before  the  rendition  of  this  judgment,  however, 
1^  Cincinnati  and  Chicago  Company,  having  succeeded  to 
the  property  of  The  Cincinnati  and  Cambridge  Co.,  as  well  as 
to  that  of  the  others  consolidating,  had  conveyed  the  Hawkins 
lot,  above  mentioned,  to  Morrison,  Blanchard  dk  Co.,  to  pay  a 
debt  due  to  them,  originally,  from  The  Cincinnati,  Logans- 
port,  dkc.  Co. 

McMahan  now  contends  that  this  lot  is  liable  for  the 
debts  which  were  owing  by  The  Cincinnati  and  Cambridge 
Co.,  at  the  time  of  the  consolidation,  the  lot  being  then  the  pro- 
perty of  that  company;  and  hence,  he  sues  Morrison,  Blanch- 
ard (&  Co.,  the  present  owners  of  the  lot,  to  enforce  payment 
of  his  judgment,  of  which  mention  has  been  made  above. 

The  Court  below  sustained  a  demurrer  to  his  complaint, 
and  dismissed  his  suit.  If  the  property  in  the  Hawkins  lot 
was  not  transferred  to  the  new  company  by  the  act  of  con- 
solidation, it  still  remains  out  of  that  company  and  its 
grantees,  and  this  suit  can  not  be  sustained,  because  it  is  not 
against  the  proper  parties.  But  if  the  property  in  that  lot 
was  transferred  by  the  act  of  consolidation  to  the  new  com- 
pany, then  the  title  to  it  has  been  conveyed  to  Morrison, 
Blanchard  <&  Co.;  and  the  question  fairly  arises,  whether 
it  can  be  made  subject,  in  the  hands  of  those  grantees,  to  the 
debts  formerly  owed  by  The  Cincinnati  and  Cambridge  Co, 
Those  grantees  are  bonajide  purchasers.  They  had  no  actual 
notice  of  the  demand  of  McMahan.  This  is  conceded.  They 
had  no  constructive  notice.    McMahan^s  pending  suit  was 
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liajr  Tens,  not  in  relation  to  the  Hawkins  lot,  and  hence  was  no  noCioe 

1^61.      to  any  one  except  a  party  to  it.     Ind.  Dig.,  p.  694 ;  Bay  t. 

McMaran    HoCy  2  Blackf.  258 ;  Frakes  v.  Brown^  id.  296.    A  precedent 

«.    ^'         debt  constitutes  a  valnable  consideration  for  a  conveyance. 

Work  V.  Brayton^  5  Ind.  397.     It  is  not  pretended  that  any 

lien  had  attached  to  the  lot 

We  have  not  to  consider,  then,  how  the  case  might  stand 
had  this  lot  not  passed  into  the  hands  of  innocent  purchasers. 
See  WrigJu  v.  Bundy^  11  Ind.  405.  Upon  existing  facts  die 
ease  stands  tlius:  On  April  13, 1854,  The  Cincinnati  ami 
Chicago  Railroad  Company  owned  a  lot  of  ground,  and  con- 
veyed it  to  a  honafide  purchaser.  The  company  was  at  the  time 
in  debt  to  other  persons,  among  them  McMahan.  Two  years 
afterward,  viz.,  on  April  14, 1856,  he  obtained  a  judgment  on 
hiB  claim  against  the  company;  and  the  question  is,  can 
he  enforce  it  against  the  lot  sold  as  above?  The  owner 
of  property  can  sell  it  and  give  a  good  title  to  a  bona  fide 
purchaser  despite  his  creditor8,,up  to  the  time  when  they  shall 
have  acquired  a  lien.    McTaggart  v.  Eose^  14  Ind.  230. 

We  do  not  see  that  any  thing  more  or  less  has  been  done  in 
this  case.  Clark  v.  Rowling^  3  Comstock,  216,  is  cited  to  show 
that  the  Court  .may  look  behind  the  judgment  against  the  Cin- 
cinnati and  Chicago  Co.^  to  see  upon  whom  and  what  it  should, 
in  equity,  be  executed.  Suppose  we  admit  the  power;  still, 
when  in  the  exercise  of  it  property,  as  in  this  case,  is  found 
in  the  hands  of  an  honest  purchaser  for  a  valuable  considera- 
tion, the  Court  will  cease  its  action  in  such  direction.  See, 
15  How.  U.  S.  Rep.  307,  and  Am.  L.  Reg.  636. 

As  to  the  rights  of  a  stockholder  dissenting  to  a  consolida- 
tion, see  Lauman  v.  Lebanon^  d'C.  Co.^  supra. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 

J.  B.  Julian^  for  the  appellant. 

O.  P.  Morton^  J.  F.  Kibbey^  J.  S.  Newman  and  «/.  P.  Sid* 
dall^  for  the  appellcs. 

(1.)  By  counsel  for  the  appellees  :  "  In  an  action  against  the  amalgamated 
company,  upon  a  contract  for  construction  made  by  one  of  the  consolidated 
companies,  the  admissions  or  acts  of  the  company  making  the  contract,  wiU 
bind  the  aggregate  company  by  way  of  estoppel  in  pais." 

"  It  is  no  misapplication  of  the  funds  of  the  new  company,  to  apply  them  fini 
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tQ  ibo  pftyneot  of  s  birge  debt  of  one  of  the  original  companies."    Bedfield  May  Tereii 

on  Railways,  662;  1  American  Railway  Gases,  97,  notes;  also,  12  How-  1861. 

"  According  to  the  English  authorities,  the  consolidated  company  would  y 

be  bound  to  discharge  the  obligations  of  the  original  companies,  without  M^ifJSRS, 
ai^  special  proyision."    Pierce  on  American  Railroad  Law. 


PoTTEB  and  Another  v.  Bbnnett. 

APPEAL  from  the  Tippecanoe  Common  Pleas.  Thttniay, 

Per  Curiam, — Suit  on  note;  judgment  for  the  plaintiff.  ^ 
No  motion  was  made  to  have  the  cause  certified  to  the  Circuit 
Court  on  liccount  of  title  to  real  estate  coming  in  question. 
It  does  not  appear  by  the  record,  that  there  was  any  contro- 
versy on  the  trial  about  the  title  to  real  estate.  The  judgment 
13  aflSrmed,  on  the  authority  of  Harvey  v.  DaMn^  12  Ind.  481. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

D.  Mace^  for  the  appellants. 


•  ^#»  • 


Thb  State,  on  the  relation  of  Gbbene  v.  Manbbs. 

A  prosecution  for  surety  of  the  peace  is  a  criminal  proceeding,  and  where 
the  act  authorizing  such  proeecutions  is  silent,  the  criminal  practice 
goTems. 

APPEAL  from  the  Owen  Common  Pleas.  Thuniaff^ 

Per  Curiam, — A  prosecution  for  surety  of  the  peace  is  a  ^^y  ^• 

criminal  prosecution.    4  Blacks.  Conim.  251;  The  State  v. 

Abrams^  4  Blackf.  440. 
The  practice,  therefore,  in  criminal  cases  govoins,  where 
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May  Term,  the  act  authorizing  such  proeecutioiiB  is  silent  upon  a  pdnt 

1861.  of  practice  under  it. 

Matlock  The  judgment  is  affirmed,  with  costs. 

,r^    j^'  A.  T.  Rose^  for  the  appellant. 

&c.  Railboad     F.  J.  Brovm^  for  the  appellee. 
Co. 


May 


m  *»>  • 


Cbbameb  v.  Ogdbn. 
^W<tey,  APPEAL  from  the  DeKalh  Circuit  Court 


Per  Curiam. — ^Suit  for  the  specific  performance  of  a  penal 
contract  for  the  sale  of  land.  There  was  part  performance. 
As  to  what  constitutes  part  performance,  see  Ind.  Pr.  659. 

The  contract  was  proved,  and  a  tender  of  performance  on 
the  day. 

Specific  performance  was  adjudged. 

The  purchaser  left  the  State  after  buying  the  land,  and 
before  the  fulfillment  of  the  contract;  and  it  seems  to  be 
thought  by  the  seller,  that  that  fact  amounts  necessarily  to  an 
abandonment  of  the  contract  of  purchase.  We  do  not  think  so. 

The  case  is  so  clearly  right  on  the  evidence,  under  the 
issues  formed,  that  we  shall  not  examine  further. 

No  objection  was  taken  to  the  form  of  the  verdict,  on  tlie 
motion  for  a  new  trial,  and  none,  in  fact,  existed. 

The  judgment  is  affirmed,  with  costs. 

D.  H.  Colerick  and  John  Colerick^  for  the  appellant. 

Wm.  H.  Coombs^  for  the  appellee. 


<  ^» » » 


Matlock  v.  The  Indiana  and  Illinois  Central  Hailboad 

Company. 

Friday^  APPEAL  from  the  HendricJcs  Circuit  Court. 

*^     •  Per  Curiam. — ^The  judgment  in  this  case  is  affirmed,  with 
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5  per  cent,  damages,  and  costs,  on  the  anthority  of  the  case   May  Term, 
of  The  State  v.  Bailey  et  al.^  ante^  p.  46.  1q61« 

ff..C.  Newcomh  and  John  Tarkington^  for  the  appellant. 

C.  C.  Nave  and  /.  ^Y^therow^  for  the  appellee. 


Arnold 

V. 
COBD. 


%  ••^> 


Arnold  tj.  Cord. 

A  person  agreeing  verbally  to  bid  in  land  for  another  at  sheriff's  sale,  will 
be  decreed  to  hold  in  trust,  though  he  takes  the  title  in  his  own  name, 
and  pleads  the  Statute  of  Frauds  in  bar. 

The  purchaser  of  land  under  a  void  judicial  sale  must,  in  a  proceeding  to 
recover  back  the  purchase  money  with  interest,  account  for  the  rents  and 
profits  received  by  him  while  in  possession  of  the  premises. 

If  one  purchase  property  at  a  sale  on  execution,  at  the  request  of  the  exe- 
cution debtor,  under  an  agreement  to  restore  it  to  the  debtor,  whereby 
the  debtor  is  induced  to  relax  his  exertions  to  satisfy  the  execution,  the 
agreement  will  be  enforced. 

A  Court  of  Equity  will  not  permit  the  Statute  of  Frauds  to  be  set  up  as  a 
defense  by  a  party  infected  with  fraud ;  and  parol  trusts  of  real  estate  are 
frequently  established  in  direct  contraventioD  of  the  statute,  upon  the 
principle  that  instruments  which  would  have  been  executed,  or  would 
have  existed,  but  for  fraud,  are  to  be  treated  as  if  actually  executed  and 
existing. 

Where  a  grantee  agrees  to  give  a  defeasance,  and  after  he  has  got  the  deed 
evades  doing  it,  Chancery  will  relieve  against  the  fraud,  and  enforce  the 
agreement 

A  Court  of  Chancery  relieves  against  fraud  by  converting  the  person  guilty 
of  it  into  a  trustee  for  those  injured  thereby. 

A  purchaser  at  sherifi's  sale,  who  has  by  fraud  prevented  the  attendance 
of  other  purchasers,  will  not  be  permitted  to  hold  the  land  so  purchased. 

APPEAL  from  the  Johnson  Circnit  Conrt.  Friday^ 

Perkins,  J. — Suit  to  avoid  a  conveyance  for  fraud,  And  to  ^^  ^^' 
recover  possession  of  land.  Issues  of  fact  were  formed,  and 
tried  in  Marion  county,  and  a  new  trial  granted  on  the  appli* 
cation  of  the  defendant,  now  the  appellant.  A  change  of 
venue  was  taken  to  Johnson  county,  and  a  continuance  was 
there  applied  for,  but  no  question  arises  in  this  Court  upon 
Vol.  XVL— 12 


16  177 
18b  S40> 


16  177 
168  419 
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May  Term,   anj  of  the  proceedings  in  the  cause  till  subsequent  to  that 

I06I.     application.     The  deposition  of  a  witness  resident  in  the 

Abkold      State,  if  not  in  the  county  where  the  cause  is  tried,  or  in  an 

p  ^*         adjoining  county,  may  be  taken  in  vacation.    2  R.  S.,  §  250, 

^'       p.  86. 

The  cause  was  tried  by  a  jury,  the  parties  agreeing  that 
each  might  submit  interrogatories  to  be  answered,  and  that 
the  answers  thereto  should  be  taken  as  the  verdict  in  the 
cause.  Seventy-nine  interrogatories,  in  the  aggregate,  were 
submitted,  and  most  of  them  answered.  On  these  answers, 
as  an  agreed  special  verdict,  judgment  was  rendered  for  the 
plaintiff 

The  facts  of  the  case  are  these.  Cord  had  mortgaged  his  land 
to  the  State.  Arnold^  as  two  successive  juries  found,  induced 
Cord  to  let  him,  Arnold^  purchase  the  land  at  the  sale  on  the 
mortgage,  promising  to  hold  it  for  Cord^B  benefit,  and  to 
permit  him  to  redeem  it;  Arnold  intending  all  the  time 
to  cheat  Cord  out  of  the  land.  He  promised  to  give  Cord  a 
writing  evidencing  his  right  to  redeem,  but  baffled  him  in  re- 
lation to  it,  till  it  was  too  late  for  Cord  to  raise  the  money  to 
prevent  the  sale,  and  after  the  sale  refused  it  altogether. 
Arnold  got  possession  under  his  purchase. 

Tlie  following  propositions,  supported  by  authority,  meet 
and  settle  the  case : 

*'  A  person  agreeing  verbally  to  bid  in  land  for  another  at 
sheriff's  sale,  shall  be  bound  and  decreed  to  hold  in  trust, 
though  he  took  the  title  in  his  own  name,  and  plead  the  Statute 
of  Frauds  in  bar."     Denton  v.  McKemie^  1  Desaussure,  289. 

"The  purchaser  of  real  estate  under  a  void  judicial  sale  must, 
in  a  proceeding  to  recover  back  the  purchase  money  with 
interest,  accoimt  for  rents  and  profits  received  by  him  while 
in  possession  of  the  premises."  Taylor  v.  Conner^  7  Ind. 
115.  See,  as  bearing  on  some  of  the  points,  Ludlow  v.  Kid(L 
4  Ohio,  244 ;  Steele  v.  Worthington,  2  Ohio,  182  ;  Woods  v. 
DUle,  11  Ohio,  455;  6  Wheaton,  498;  6  Johns.  Ch.  R.  531; 
7  Blackf.  178. 

"If  J[.  purchase  property  at  execution,  at  the  request  of 
the  debtor,  under  an  agreement  to  restore  it  to  the  debtor, 
whereby  the  debtor  is  induced  to  relax  his  exertions  to  satisfy 


OP  THE  STATE  OF  INDIANA.  179 

the  execution,  the  agreement  will  be  enforced."    Lillard  v.   May  Term, 
Cmsey,  2  Bibb,  459.  1S6L 

"  A  Court  of  Equity  will  not  permit  the  Statute  of  Frauds      Arnold 
to  be  set  up  as  a  defense  by  a  party  infected  with  fraud ;  and       ^' 
parol  trusts  of  real  estate  have  frequently  been  established  in  : 
direct  contradiction  of  the  statute,  on  the  ground  of  fraud.''  / 
Hill  on  Trustees,  side  page,  59. 

Speaking  of  the  fraudulent  failure  to  execute  a  written  in- 
strument according  to  agreement,  the  same  author  says :  ^^  the 
Court  in  all  these  cases  acts  upon  the  principle  that  the  instru- 
ments which  would  hare  been  executed,  or  would  have  ex- 
isted, but  for  the  fraud,  are  to  be  treated  as  if  actually  executed 
and  existing."  Ihid^  side  page,  152.  He  cites,  Middleton 
V.  Middleton^  IJ.  &  "W.  99 ;  Saltum  v-  MelhuUh^  Ambl.  249. 

"  Where  a  grantee  agrees  to  give  a  defeasance,  and  after 
he  has  got  the  deed  evades  doing  it.  Chancery  will  relieve 
against  the  fraud  and  enforce  the  agreement."  Peck  v.  BoM- 
tffin^  1  Boot.  455. 

"  A  piece  of  land  subject  to  a  mortgage,  to  secure  a  debt  for 
which  the  owner  of  the  land  was  not  personally  liable,  was 
sold  under  an  agreement  with  the  mortgagee  that  the  owner 
might  purchase  it  at  a  reduced  price.  The  owner  employed  an 
agent  to  purchase  for  him,  who  having  purchased  claimed  to 
have  done  so  on  his  own  account.  Ueld^  that  the  agreement 
with  the  mortgagor  and  agent  being  valid,  the  agent  was  to 
be  deemed  a  trustee  in  the  purchase,  whether  he  secretly  in- 
tended to  purchase  for  himself  or  not."  Brown  v.  Lynch^  1 
Paige,  Ch.  R.  147. 

'^  A  Court  of  Chancery  relieves  against  fraud  by  convert- 
ing the  person  guilty  of  it  into  a  trustee  for  those  injured 
thereby."    Ibid. 

"  Where  A.  agrees  with  B.  to  purchase  property  at  sheriflF's 
sale  for  jB.,  and  he  purchases  the  property,  but  takes  an  abso- 
lute conveyance  to  himself  and  refuses  to  convey  to  B.^  the 
latter,  not  being  privy  to  the  conveyance,  is  not  bound  by  it, 
and  may  prove  the  trust  by  parol."  Strong  v.  Glaasgow^  2 
Mur.  289. 

'*  Where  one  purchased  land  at  sheriff's  sale,  and  received 
a  conveyance,  under  a  parol  agreement  to  reconvey  to  the 
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May  Term,  defendant  in  execution,  on  his  paying  what  was  owing  from 

1861.      him  to  the  purchaser,  the  parol  agreement  was  enforced,  and 

Hall       a  reconveyance  ordered  on  payment  of  the  redemption  money, 

Habbib      *°^  ^*^'  compensation  to  the  purchaser  for  his  trouble  and 

expense."     Oomb^  v.  LitUe^  3  Green,  N.  J.  Ch.  R.  310. 

"  Where  the  purchaser  at  sheriflPs  sale  promised  by  parol 
to  permit  the  debtor  to  redeem,  in  consequence  of  which  cer- 
tain land  was  sold  which  otherwise  would  not  have  been,  and 
competition  was  prevented  by  the  understanding  that  the 
purchase  was  for  the  benefit  of  the  debtor,  the  purchaser  was 
compelled  to  permit  a  redemption,  and  the  Statute  of  Frauds 
held  to  be  no  bar."  Nealy  v.  Torain^  1  Dev.  &  Bat.,  N. 
C.  Ch.  R.  626. 

"  A  purchaser  at  sheriff's  sale  who  has,  by  fraud,  prevented 
the  attendance  of  other  "purchasers,  will  not  be  permitted  to 
hold  the  land  so  purchased."    Martin  v.  Blighty  4  J.  J. 
•  Marshall,  4Stl.   . 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

C.  C.  Nave^  for  the  appellant 


i«-*i#i*ii»i 


Hall  v.  Harris  and  Another. 

Suit  tipon  a  promissory  note,  dated  at  "  Piqua,  OhiOf**  and  payable  at  the 

Branch  of  the  State  Bank  of  OhiOj  at  that  place. ' 
Heldj  that  the  note  bore  on  its  &ce  presumptiTe  evidence  that  it  was  made 

in  Ohio, 
Held,  also,  that  the  makers  of  the  note  were  estopped  to  deny  the  legal 

existence  of  the  State  Bonk  of  Ohio,  at  the  time  the  note  was  given. 

Friday,  APPEAL  from  the  Gra7it  Common  Pleas. 

*^  Per  Curiam. — Suit  upon  four  notes,  of  which  we  copy  one 

as  a  sample  of  the  others. 

''  On  or  before  January  1,  1869,  for  valne  received,  I 
promise  to  pay  Moffit  <&  Johnson^  or  order,  at  the  Piqua 
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Branch  of  the  State  Bank  of  Ohio^  the  snm  of  ninety-two  yVv  ^*y  '''*""» 
dollars,  with  ten  per  cent,  interest  from  date,  until  paid,  with-      1861. 
out  any  relief  whatever  from  valuation  or  appraisement  laws     Meikel 

of  Indiarui.  TheG^brman, 

^^Piqua^  Ohio^  Nov.  5,  1858.  John  F.  Hall."      &c.  Sooietjt. 

This  note  shows,  on  its  face,  that  it  was  made  in  Ohio. 

The  law  of  Ohio  was  pleaded,  and  proved  by  a  certified 
copy  from  the  Secretary  of  State  of  Ohio^  un^er  the  seal  of 
the  State;  which  law  authorized  10  per  cent,  interest. 

The  party  was  estopped  by  his  note,  to  deny  the  existence, 
at  its  date,  of  the  State  Bank  of  Ohio. 

We  discover  no  error  in  the  case. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

A.  Steele  and  H.  D.  Thompson^  for  the  appellant. 
•  John  Bfovynlee^  for  the  appellees.  • 


<^»»  > 
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Meikel  and  Others  v.  The  Gebman  Savings  Fund  Socnrrr 

OF  Indianapolis. 

t 

Persons  contracting  with  an  association,  by  what  purports  to  be  a  corporate 
name,  are  estopped  to  deny  the  legal  existence  of  the  corporation  at  the 
date  of  the  contract 

That  the  corporation  has  ceased  to  exist,  or  was  not  a  corporation  at  the 
commencement  of  a  suit  upon  the  contract,  may  be  answered  in  abate- 
ment, but  not  in  bar  of  a  recovery. 

APPEAL  from  the  Marion  Circuit  \Cl<)urt.  Friday^ 

Davison,  J. — ^The  appellee,  who  was  .%3  plaintiff,  sued^^^y^^' 
John  P.  Meikel.,  Valentine  Butnch^  and  C/ulmes  Mayer ^  upon 
a  promissory  note  executed  by  the  defendants  to  said  plain- 
tiff, by. the  name  of  ''7%(?  Trustees  of  the  German  Savings 
Fund  Society  of  Indianapolis.^    Tlie  note  is  in  this  form : 
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May  Term,   "$600.  Indianopoliay  June  3, 1864. 

1q61>  «  Twelve  months  after  date,  I  promise  to  pay  to  the  order 

Meikel  of  ^  I7ie  TmsteeB  of  the  Oerman  Savings  F%md  Society  of 
The  Germ  n  -^^^^^^^^^** '  ^^  hundred  dollars,  value  received,  without 
&o.  Sociktt!  relief  from  appraisement  laws. 

**  J.  P.  Meikel." 

Indorsed — ^'Y.  Butsch,  Ghablbs  Mayeb." 

It  is  averred  in  the  complaint,  that  Buteoh  and  Mdyer^  on 
the  same  day  on  which  the  note  was  executed,  and  before  the 
delivery  thereof  to  the  plaintiff,  indorsed  it  as  above  stated; 
thereby  intending  to  make,  and  making,  themselves  primarily 
liable  for  the  full  amount  of  said  note  and  interest. 

The  defendant,  MeiJcel^  answered :  1.  By  a  general  denial. 
2.  That  at  the  time  of  the  execution  of  the  note,  or  at  the 
commencement  of  this  suit,  there  was  no  legal  association 
•  known  as  "7%^  Oerman  Savings  Fund  Society  of  Indian- 

apolis^  and  no  trustees  thereof,  &c.  And  the  defendants, 
ButscK  and  Mayer ^  answered  jointly:  1.  That  they  are  not 
indebted  as  charged,  &c.  2.  That  they  are  sureties  on  the 
note ;  that  on  the  day  it  was  executed,  the  plaintiff  was  not 
legally  a  corporate  body  under  the  laws  of  this  State,  nor 
was  there,  at  said  date,  any  legally  authorized  trustees,  as 
alleged,  &c.  8.  They  admit  the  indorsing  of  the  note,  but 
aver  that  they  simply  indorsed  it  as  accommodation  in- 
dorsers,  and  did  not  thereby  intend  to  be  primarily  liable 
with  the  maker  for  its  payment.  To  the  second  defense  of 
Meikel^  as  also  to  the  second  defense  of  Butsch  and  Mayer^ 
demurrers  were  sustained,  and  the  defendants  excepted. 
Issues  of  fact  having  been  made,  the  cause  was  submitted 
to  the  Court,  who  found  for  the  plaintiff,  and,  over  a  motion 
for  a  new  trial,  rendered  judgment,  &c. 

Tlie  errors  assigned  relate  exclusively  to  the  action  of  the 
Court  in  sustaining  the  demurrers.  And  the  inquiry  at 
once  arises,  whether  the  defendants,  having  executed  the 
note  to  the  plaintiff  in  what  purports  to  be  a  corporate  name, 
are  estopped  from  denying  her  existence  as  a  corporation. 
This  question  must  be  answered  a£Brmatively.  The  style  of 
the  plaintiff,  with  which  the  defendants  in  this  instance 
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contracted,  plainly  indicates  an  existing  corporation,  organized   May  Term, 
under  the  general  statute  of  this  State,  authorizing  the  organ-      1861> 
ixation  of  such  corporations.     1  R.  S.,  p.  239.    And  that      Uabbis 
being  the  case,  they  can  not  be  allowed  to  deny  the  plaintiff's     Dj^^^j 
corporate  existence  at  the  time  they  executed  the  note.    Jones 
T.  Tke  Cincinnati  Type  Ftmndry^  14  Ind.  89  \  Shappel  v. 
Hubbardy  at  this  term ;  Tlie  Brookville,  dkc.  Turnpike  Go,  v. 
Mc  Carty^  8  id.  392.  There  is,  however,  an  allegation  in  MeikePe 
second  defense  to  the  effect,  ^^  that  at  the  commeifcement  of 
this  suit"  the  plaintiff  was  not  a  corporation.    The  matter 
thus  alleged,  had  it  been  properly  answered  in  abatement, 
would  no  doubt  have  been  effective  to  abate  the  suit,  but, 
here,  it  is  set  up  in  bar  of  a  recovery  on  the  note.    For  such 
purpose  it  can  not,  in  our  opinion,  be  pleaded.    The  demurrers 
seem  to  have  been  well  taken,  and  the  judgment  must  there- 
fore be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages,  and  costs. 

R.  Z.  Walpole  and  K.  Ferguson  ^  for  the  appellants. 

John  Coiurn^  for  the  appellee. 


•  •»»  ■ 


Harbis  V,  Dailbt. 

The  name  of  an  assignor  of  a  promissory  note,  made  a  defendant  to  answer 
as  to  the  assignment,  need  not  be  noticed  in  an  offer  by  the  maker  of  the 
note  to  confess  a  judgment  for. a  given  sum,  as  the  offer  is,  of  iUelf,  an 
admission  of  the  assignment  and  a  waiver  of  any  (urther  proceedings. 

APPEAL  from  the  Grant  Circuit  Court.  Friday 

Davibon,  J. — This  was  a  suit  instituted  on  March  23, 1858,  ^^  ' 
by  Dailey^  who  was  the  plaintiff,  against  Noah  Harris  and 
Samuel  Hughes.  The  complaint  contains  five  counts.  The 
first,  second  and  third  are  each  upon  a  promissory  note ;  the 
fourth  is  upon  an  agreement  in  writing,  and  the  fifth  upon  an 
account    Plaintiff  demanded  judgment  for  $3000. 
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May  Term, 

1861. 

Harris 

V. 

Dailet. 


The  third  count  is  founded  on  a  note  alleged  to  have  been 
executed  by  the  defendant  Harris  to  the  said  HugheB^  who 
assigned  it  to  the  plaintiff,  without  indorsement,  and  who,  in 
accordance  with  the  statute,  was  made  a  defendant  to  answer 
as  to  the  assignment  of  said  note.  The  record  shows  that 
after  the  commencement  of  the  suit,  and  before  the  issues 
were  made  in  the  cause,  the  following  written  notice  was 
served  on  the  plaintiff: 

"  Samuel  F.  Dailet 


V. 

NoAii  IIabbis. 


In  tlie  Grant  Circuit  Court, 
Spring  Term,  1858. 


"  The  plaintiff  in  the  above  entitled  cause  will  take  notice, 
that  I  hereby  offer  to  allow  judgment  to  go  against  me  in  said 
cause  for  $306.70,  and  costs.    Api^il  5, 1858.    Noah  Habeb." 

At  the  Fehniary  term,  1859,  to  which  the  case  had  been 
regularly  continued,  the  defendant  answered  the  complaint 
And  thereupon  the  plaintiff  moved  for  a  continuance,  on  the 
ground  that  Hughes^  who  had  been,  as  before  stated,  made  a 
defendant,  had  not  been  served  with  process ;  which  motion 
the  Court  proposed  to  grant  at  the  plaintiff's  costs.  But  he, 
the  plaintiff  not  desiring  a  continuance  at  his  cost,  withdrew 
his  motion,  and  dismissed  the  third  count  of  the  complaint. 
.  The  issues  were  then  submitted  to  a  jury,  who  found  for  the 
plaintiff  $210.    And  judgment  was  accordingly  rendered,  <fec. 

There  is  a  bill  of  exceptions  which  sets  forth  the  above 
recited  offer  to  confess  judgment,  and  shows  that  the  defend- 
ant, at  the  proper  time,  moved  for  taxation  against  the  plain- 
tiff of  all  the  cost  which  had  accrued  in  the  case,  subsequent 
to  the  date  of  the  offer.  But  the  Court  overruled  the  motion, 
and  the  defendant  excepted.  This  ruling  involves  the  only 
question  noticed  in  the  argument  of  counsel.  We  have  a 
statute  which  says :  *'  The  defendant  may,  at  any  time  before 
the  trial,  serve  upon  the  plaintiff  an  offer  in  writing,  to  allow 
judgment  to  be  taken  against  him  for  the  sum  specified  in 
the  offer,  with  cost.  If  the  plaintiff  accept  the  offer  in  Court, 
in  the  presence  of  the  defendant,  or  give  notice  of  acceptance, 
in  writing,  within  five  days,  and  before  the  trial,  judgment 
shall  be  entered  accordingly.  If  the  offer  is  not  accepted,  or 
notice  of  acceptance  be  not  given,  as  above  directed,  the  offer 
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is  to  be  deemed  withdrawn ;  and  if  the  plaintiff  fail  to  obtain  May  Tenn, 
a  more  favorable  judgment,  the  defendant  shall  recorer  from      I^^I- 
the  plaintiff  the  cost  occasioned  subsequent  to  the  offer."      Habbib 
2  R  S.,  §  389,  pp.  124, 125.  p^^. 

In  this  case,  the  offer  to  confess  was  not  accepted,  and  the 
sum  stated  in  the  offer  was  greater  than  the  sum  actually 
recovered.  But  the  appellee  ccmteiids  that  Hughes^  when 
the  confession  was  offered,  was  a  defendant,  and  should, 
therefore,  have  been  noticed  in  the  offer,  as  a  party  to  the 
suit  We  are  not  inclined  to  adopt  that  position.  HugTies^ 
being  assignor  of  a  note  described  in  the  complaint,  was 
made  a  party  for  the  mere  purpose  of  answering  as  to  the 
assignment.  For  that  purpose  the  statute  requires  such 
assignor  to  be  made  a  party,  (2  B.  S.,  §  6,  p.  28) ;  still,  the 
defendant  who  executed  the  note,  and  who  was  the  real  party 
in  interest,  could  rightfully  admit  the  validity  of  the  assign- 
ment and  the  plaintiff^s  right  of  action  on  the  note,  and 
thereby  waive  the  assignoi^s  answer.  And  it  seems  to  us 
that  in  this  instance,  the  offer  to  confess  judgment  with  costs, 
upon  the  case  made  by  the  complaint,  was,  in  effect,  an  offer 
to  waive  all  other  or  further  pleadings  in  the  cause.  As 
no  judgment  for  the  sum  demanded  could  have  been  ren- 
dered against  Hughes^  iA  a  defendant  in  the  case,  the  reason 
why  his  name  should  have  appeared  in  the  offer  is  not  per- 
ceivable. 

.  Per  Curiam. — ^The  judgment  as  to  the  taxation  of  cost  is 
reversed,  and  the  Circuit  Court  is  directed  to  order  all  the 
cost  which  has  accrued  subsequent  to  the  date  of  the  offer  to 
confess,  &c.  to  be  taxed  against  the  plaintiff. 

Z  Tan  Devanter^  J.  F.  McDowell^  A.  W.  Sanford^  A. 
Steele  and  H.  J),  Thompson^  for  the  appellant 
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Fhdau, 
May  31. 


CASES  IN  THE  SUPREME  COURT 


ROAOET  V.  FrEDBBIOK. 

APPEAL  from  the  Floyd  Circuit  Court 

Per  Curiam. — ^The  appellee  sued  the  appellant  upon  an 
account  for  rent  Issues  were  made  and  submitted  to  the 
Court  for  trial.  Finding  for  the  plaintiff;  new  trial  refused^ 
and  judgment,  &C. 

.  The  errors  assigned  relate  to  the  finding  of  tiie  Court  upon 
the  evidence  set  out  in  the  record.  We  have  examined  the 
evidence,  and  though  it  is  to  some  extent  conflicting,  it  was 
for  the  Court,  sitting  as  a  jury,  to  reconcile  the  conflict;  and 
having  done  so,  we  are  not  inclined  to  disturb  its  conclusions. 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs. 

J.  S.  Stoizenburg^  2%08.  M.  Brown  and  W.  Bullett^  for 
the  appellant. 

B.  Oravjford^  for  the  appellee. 


■  •»»  * 


DAvmsoN  V.  LmnsAY. 


Friday, 
May  31. 


The  pTOceedmgs  upon  a  guardian's  petition  for  the  sale  of  the  real  estate 
of  his  ward  are  ex  parte  in  their  character,  and  hence  a  suit  will  not  lie 
by  the  ward  to  reyiew  a  judgment  rendered  therein. 

APPEAL  from  the  Fulton  Common  Pleas. 

Davison,  J. — ^This  was  a  proceeding  in  the  Fulton  Com- 
mon Pleas,  to  review  a  judgment  of  the  same  Court,  rendered 
at  the  January  term,  1854.  Geo.  B,  Lindsay^  a  minor,  by  his 
next  friend,  &c.,  was  the  plaintiff  below,  and  Stephen  David- 
son^ the  defendant.  The  complaint  alleges,  substantially, 
these  facts :  At  the  October  term,  1853,  Lot  If.  Bogarth^  the 
then  guardian  of  the  minor,  filed  a  petition  in  said  Court  for 
the  sale  of  certain  real  estate  belonging  to  his  ward,  repre- 
senting therein,  that  the  minor's  personal  propei'ty  had  been 
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Davidson 

V. 

Lindsay. 


I  ezbaoBted  in  the  payment  of  taxes,  schooling,  &c.  That  his  May  Tern, 
real  estate,  as  described  in  the  petition,  is  wild  and  nnim-  1861. 
proved,  and  produced  nothing  available  for  the  snstenance 
and  education  of  the  minor;  and  that  he,  the  guardian, 
desired  to  invest  the  proceeds  of  such  real  estate  in  railroad 
stock,  believing  that  the  avails  of  an  investment  of  that  kind 
oould  be  realized,  when  most  needed  for  the  education  and 
mainteiiance  of  the  minor.  The  relief  prayed,  was  that  an 
order  of  sale  be  granted,  for  the  purposes  radicated  in  the 
petition ;  but  no  order  to  sell  at  private  sale  was  prayed  for; 
nor  was  any  reason  suggested  why  such  private  sale  should 
be  aUowed.  On  October  11, 1853,  the  real  estate  in  question 
was  duly  appraised  at  $400,  and  on  the  same  day  the  guard- 
ian executed  a  bond  with  surety,  conditioned  as  in  such  cases 
required  by  law.  And  thereupon  the  Court  made  an  order 
directing  the  guardian  to  sell  the  real  estate  described  at 
private  sale,  requiring  one  half  the  purchase  money  to  be 
paid  in  band,  and  the  residue  twelve  months  from  the  day  of 
sale,  and  that  the  purchaser  execute  a  note  with  approved 
security,  as  the  statute  requires.  At  the  March  term,  1854) 
the  guardian  reported  that  he  had  sold  the  said  real  estate 
to  Stephen  Davidson,  the  present  defendant,  for  $800,  in 
the  capital  stock  of  the  Cincinnati,  Peru,  Laporte  and 
Chicago  Railroad  Company ;  which  sale  was  approved  by 
the  Court,  and  the  guardian  directed  to  make  a  deed  to  the 
purchaser.  And  such  deed  was  afterward,  on  October  6, 
1864,  duly  made  and  reported  to  the  Court.  But  no  notice 
of  the  sale  was  ever  given  by  the  guardian. 

It  is  averred  that  tlie  defendant,  pursuant  to  the  sale,  took 
possession  of  the  premises,  and  still  continues  to  hold  them, 
unlawfully  keeping  the  plaintiff  out  of  possession ;  and  that 
the  same  are  worth  $600,  when,  in  point  of  fact,  the  railroad 
stock  received  in  payment  by  the  guardian,  though,  on  its 
fiwse  it  purports  to  be  worth  $800,  is  really  of  no  value 
whatever.  The  following  are  the  errors  assigned  on  this 
complaint  for  a  review:  1.  The  Court  erred  in  ordering 
the  land  to  be  sold  at  private  sale,  no  reason  for  such  sale 
appearing  in  the  record.  2.  No  provision  is  made  for  reason- 
able notice  of  such  sale.    3.  The  Court  erred  in  approving 
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Davidson 

LlKDSAY. 


May  Term,  the  Baie,  because  no  notice  of  sale  was  ever  given  by  the  ' 
1861.  guardian.  4.  The  sale  should  not  have  been  approved, 
because  the  premises  were  not  sold  for  money,  but  exchanged 
for  railroad  stock.  And  the  plaintiff  demands  judgment,  in 
this  case,  that  the  order  directing  the  sale,  and  also  the  order 
confirming  the  sale  and  ordering  a  deed  to  be  made,  be 
reversed,  &c.  •  The  defendant  demurred  to  the  complaint, 
but  the  demurrer  was  overruled,  and  he  excepted ;  and  the 
Court,  ''for  the  causes  set  forth  in  the  complaint,"  ordered 
that  the  several  orders  of  the  same  Court,  made  at  the 
Jailuai'y  term,  1854,  be  reversed,  &c. 

There  are  assigned  three  causes  of  demurrer,  one  of  which 
is,  "  that  the  Court  -liad  no  jurisdiction."  Upon  this  assign- 
ment arises  the  only  question  in  the  case.  The  proceeding 
before  us  is  evidently  based  upon  the  statute  authorizing 
"Proceedings  to  review  Judgments."  Section  586  of  that 
statute  says :  "  Any  person  who  is  a  party  to  any  jvdgmetd^ 
or  the  heirs^  devisees^  orpersoiial  r^resentatives  of  a  deceased 
party^  may  file,  in  the  Court  where  such  judgment  is  ren- 
dered, a  complaint  for  a  review  of  the  proceedings  and  judg- 
ment, at  any  time  within  three  years  next  after  the  rendition 
thereof.  Any  person  under  legal  disabilities,  may  file  such 
complaint  at  any  time  within  three  years  after  the  disability 
is  removed."    2  R.  S.,  p.  165. 

As  has  been  seen,  the  proceedings  which  resulted,  in  this 
instance,  in  the  sale  and  conveyance  of  the  real  estate,  name 
no  party  save  the  guardian ;  they  were  what  the  law  denomi- 
nates "  ex  parted  It  is  however  insisted,  that  when  Davidson 
purchased  the  land,  claimed  the  benefit  of  his  purchase,  and 
accepted  the  deed  made  under  the  orders  of  the  Court,  he 
became  a  party  to  the  proceeding,  and  is  responsible  for  its 
regularity.  We  are  not  inclined  to  adopt  that  construction. 
But  whether  it  is  correct  or  not,  can  not  in  any  degree  vary 
the  result  in  this  Court ;  because  it  is  the  person  who  files 
the  complaint  for  the  review  who  must  be  "  a  party,  or  the 
heir,  devisee,  or  personal  representative  of  a  deceased  party," 
to  the  proceedings  sought  to  be  reviewed.  Ga^sel  v.  Case^ 
14lnd.  393.  Here,  Geo.  J^;.  Lindsay  was  the  person  who 
filed  the  complaint  for  review;  but  he  was  no  party  to  the 
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Enoleb 
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proceeding  under  which  the  real  estate  was  sold  and  conveyed.  May  Tenn, 
The  statute  makes  such  proceedings  "  ex  parte  /"  requires  the  1861. 
guardian  to  institute  them  (2  E.  S.,  pp.  325-326),  and  does 
not  contemplate  the  necessity  of  any  party  other  than  such 
guardian.  It  follows,  therefore,  that  the  complaint  was  not 
properly  before  the  Common  Pleas,  and  the  demurrer  was 
well  taken. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

H.  P.  Biddle  and  R.  G.  Shryocky  for  the  appellant 

D.  D.  Pratt,  for  the  appellee. 


<  •%•  I 


Engleb  and  Another  v.  Coluns. 

A  ptea  of  usury  must  specify  the  particulars  of  the  contract  upon  which  the 
usurious  interest  is  alleged  to  have  been  taken  or  reserved. 


APPEAL  from  the  Shdhy  Common  Pleas. 


IVidi 


Arrr^^ij  irom  ine  onecoy  common  irieas.  Jfrytty^ 

Davibom,  J. — CoUins,  who  was  the  plaintiff,  sued  David    ^^ 
Engler  and  Ja^oh  Etcsh,  upon  a  promissory  note  for  the 
payment  of  $210.    Defendants'  answer  contains  four  para- 
graphs.    The  first,  second,  and  fourth  led  to  issues  of  fact ;     * 
to  the  third  there  was  a  demurrer  sustained. 

The  action  of  the  Court  in  sustaining  the  demurrer  raises 
the  only  question  in  the  case. 

The  third  paragraph  alleges  that  "  the  note,  when  it  was 
given,  contained  the  sum  of  $50,  illegal  and  usurious  interest, 
which  the  plaintiff  took  and  received  from  the  defendants  on 
said  note ;  wherefore  they  demand  judgment  for  $50,  for  said 
ill^l  interest,  and  other  relief,"  &c.  This  defense  is  fatally 
defective,  because  it  is  couched  in  general  language;  not 
specifying  the  particulars  of  the  contract  upon  which  the 
usurious  interest  was  included  in  the  note.  1  Van  Sant- 
voord's  PI.  468-469;  Fay  v.  Gurmtecd,  10  Barbour,  321. 
The  demurrer  was  therefore  well  taken. 
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May  Term,       Per  Curiam, — ^The  judgment  is  affirmed,  with  6  per  cent. 
1861.      damages  and  coets. 

Harbixan       M.  M.  Ray  and  T.  McFarland^  for  the  appellants. 

J.  Harrison^  for  the  appellee. 


▼. 

SOUTHAX. 
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HaBBIHAN  V.  SOUTHAM. 


Sattirday, 
June  1. 


A  title  by  deed  implies  a  contract,  or  at  least  competent  parties ;  and  hence 
a  deed  to  a  person  having  no  existence  passes  no  title  from  the  grantor. 

There  never  having  been  (according  to  the  answer  in  this  cose)  a  corporation 
in  this  State,  acting  under  color  of  authority,  by  the  name  of  the  **  Fart 
Wayne  and  Southern  Railroad  Compani/f"  a  conveyance  to  such  supposed 
corporation  did  not  divest  the  grantor  of  his  title. 

The  grantor  is  not  estopped,  in  such  case,  to  deny  the  existence  of  the 
corporation,  as  the  doctiine  of  estoppel  only  applies  to  cases  where  there 
is  an  existing  statute,  known  to  the  Courts,  authorizing  such  ootponHatL 

APPEAL  fi:t>m  the  Henry  Circuit  Court. 

Perkins,  J. — Ilarriman  sued  SoutJiam  to  recover  a  tract 
of  Tand.  Ilarriman  owned  the  land  in  question  in  1854, 
and  conveyed  it  to  the  Fort  Wayne  and  Southern  Railroad 
Company  for  stock.  A  judgment  was  obtained  against  the 
company,  the  land  sold  on  execution  by  virtue  of  it,  and 
Southaih  became  the  purchaser. 

Accof^ing  to  the, answer,  there  never  was  a  corporation  in 
this  Stjlte  by  the  name  of  the  ^^Fort  Wayne  and  Southern 
Railrfad  Company^'^  acting  under  color  of  authority.  The 
State\\  Daipson  et  al.^  at  this  term. 

Hence,  tliere  was  no  grantee  to  receive  the  title  attempted 
to  be  conveyed  by  Hai^iman,  "A  title  by  deed  implies  a 
contract,  or  at  least  competent  parties.  A  deed  to  a  person 
having  no  existence  is  generally  inoperative,  and  passes  no 
title  from  the  grantor."  ''  If  a  man  grant  his  estate  to  an 
imaginary  corporation,  which  exists  only  in  his  own  mind,  no 
title  passes."     Ricasell  v.  Topping^  5  Mel^an,  202. 

The  doctrine  of  estoppel  does  not  apply  in  this  case.    In 
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J4>nt%  T.  Th€  CtncinncUi  2}/pe  Foundry  Co.^  14  Ind.  89,  it  is  ^^F  Tmaa, 
eaid,  touching  ooDtracts  with  oorporatione:  1°^!' 

^^  The  doctrine  of  conolnsive  estoppel  seems  more  properly      Clabx 
applied  to  cases  involving  the  question  of  legality  of  organi-      jaI^ 
sation,  where  the  fact  <^  an  existing  statute  authorizing,  in 
the  given  ease,  such  corporation,  is  known  to  the  Court,  either 
by  judicial  notice,  or  actual  evidence  in  the  cause.'' 

In  such  cases,  the  power  existing,  the  regularity  of  its 
exercise  is  admitted  by  the  person  contracting  with  the  cor- 
poration. Here,  there  was  no  grant  of  power  existing  for  the 
creation  of  the  corporation  pretended  to  be  organized,  and 
hence  no  even  irregularly  organized  corporation. 

The  consequence  is,  no  title  passed  from  Scarriman^  and 
the  land  still  remains  his. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

C.  JB.  Smithy  W.  J.  Smith  and  M.  Z.  Bundy^  for  the 
appellant. 

J.  H.  Mellett  and  E.  B,  Martindale^  for  the  appellee. 

(1.)  The  averments  of  the  answer,  as  to  the  corporate  existence  of  the 
Fori  Wayne  and  SoiUhern  Eailroad  Company^  were  as  follows,  yiz.,  *'  That 
the  said  Fort  Wayne  and  Southern  Eailroad  Company  was  at  that  time  a 
corporation,  organized  under  a  special  charter  passed  by  the  Legislature  of 
the  State  of  Indiana  in  the  year  1849,  and  organized  on  the  first  day  of 
June,  1852,  to  which  the  plaintiff  might  legally  convey. 


■    ■  w  »   » 


Clark  and  Others  v.  Jones  and  Others. 

APPEAL  from  the  Wayne  Common  Pleas.  Saturday, 

Per  Curiam, — Suit  upon  a  note  given  by  Ilarmon  Clark     "*  ' 
and  Jediah  Price  to  John  D,  Jones  cfe  Co,^  dated  August 
3, 1858. 

Answer  as  follows :  That  on  December  2, 1856,  Clark^  one 
of  the  makers  of  said  note,  purchased  of  one  C.  J.  Plumh^  a 
certain  tiact  of  land,  receiving  from  Plumb  a  bond  for  a  deed 
on  payment  of  the  purchase  money,  being  $1,000 ;  $600  of 
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May  Term,  which  was  paid  down,  and  two  notes,  of  $200  each,  given  for 

1861.      the  balance ;  that  one  of  said  two  notes,  the  other  having  been 

Thb  State  paid,  came  to  the  hands  of  Jone%  <&  Co.,  the  plaintiffi,  who 

^'         presented  the  same  at  maturity  for  payment ;  that  said  Clark 

promised  said  Jones  <6  Co,  that  he  wonld  pay  it,  if  they 

would  procure  Plumb  to  execute  the  deed  required  by  his 

•         title  bond,  for  the  land;  that  they  procured  the  deed,  and 

delivered  it  to  Glarky  and  he  took  up  his  note  to  Plumh^ 

held  by  Jones  <b  Co.  by  assignment,  by  executing  to  the 

latter  a  new  note  for  the  money  due,  with  Price  as  surety, 

payable  at  a  future  day;  that  the  note  thus  given  is  the  one 

sued  on;  that  said  defendant,  Clark^  has  since  discovered  that 

Plurnb  had  no  title  to  the  land  conveyed  to  Clark,  though 

it  was  the  same  as  described  in  the  title  bond ;  that  he  has 

become  insolvent,  so  that  recourse  to  his  covenant  will  be 

unavailing;   and  hence  the  consideration  of  the  note  sued 

on  has  failed. 

A  demurrer  was  sustained  to  this  answer,  and  the  plaintiff 
had  judgment. 
The  judgment  is  aflBrmed,  with  5  per  cent,  damages  and  costs. 
N".  H.  Johnson,  for  the  appellants. 

J.  JET.  MeUett,  E.  B.  Martindale  and  J.  B.  Julian,  for  the 
appellees. 


<  m%»  ■ 


Satwrday^ 
June  1. 


Thb  State  r.  Nobman. 

When  a  continuanoe  is  asked  on  the  part  of  the  State  in  a  criminal  prose- 
cution, on  account  of  the  absence  of  a  material  witness,  it  must  be  shown 
that  some  degree  of  diligence  has  been  exercised  to  procure  the  testimony. 

The  matter  is  left  very  much  to  the  discretion  of  the  Court,  whose  duty  it 
is,  on  the  one  hand,  to  see  that  the  laws  are  properly  executed  against 
offenders,  and  on  the  other,  that  they  have  a  trial  without  unnecessary  delay. 

APPEAL  from  the  Miami  Common  Pleas. 

WoBDEN,  J. — Information  against  Norman  for  malicious 
trespass,  in  setting  fire  to  and  destroying  certain  shocks  of 
wheat 
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The  information  appears  to  have  been  filed  at,  or  before,   May  Term, 
the  Jarvuary  term,  1860,  of  the  Court.     Afterward,  on  the      lool* 
third  judicial  day  of  the  April  term  sncceeding,  the  caoee  Thb  State 
being  called  for  trial,  the  District  Attorney  **  snggeeted  to     ^^,^u 
the  Court  that  Levi  Floor^  one  of  the  witnesses  on  behalf 
of  the  State,  was  not  in  attendance  on  the  Court,  and  proved 
by  the  clerk  of  the  Court  that  a  subpoena  had  been  issued 
to  the  sheriff  of  Miami  county,  Indiana^  and  also  stated  to 
the  Court  that  the  State  expected  to  prove  by  said  Floor^  that 
he  saw  the  defendant  set  fire  to  the  wheat,  as  charged  in  the 
information ;"  and  moved  to  postpone  the  trial  of  the  cause 
until  the  nextr  morning,  but  the  motion  was  overruled,  and 
the  State  excepted.    The  Court  required  the  District  Attor- 
ney to  proceed  with  the  trial  of  the  cause,  to  which  he  also 
excepted,  and  thereupon  dismissed  the  prosecution  on  account 
of  the  non-attendance  of  the  witness;  and  judgment  was 
rendered  that  the  defendant  be  discharged. 

The  State  appeals,  and  assigns  the  rulings  above  stated  as 
error. 

We  can  by  no  means  say  that  there  was  any  error  com- 
mitted by  the  Court.  Admitting  that  the  statute  in  regard 
to  continuances  i&  civil  cases  does  not  apply  to  State  prose- 
cutions, still  there  must  be  some  diligence  used  to  prepare 
for  trial.  The  State  v.  Flemona^  6  Ind.  279.  As  was  said 
in  the  case  just  cited,  "  the  matter  is  left  very  much  to  the 
discretion  of  the  Court;  whose  duty  it  is,  on  the  one  hand,  to 
see  that  the  laws  are  properly  executed  against  offenders, 
and  on  the  other,  that  they  have  a  trial  without  unnecessary 
delay."  In  the  case  before  us,  it  does  not  appear  that  a  sub- 
pcraa  had  been  issued  for  the  witness  named.  Tlie  bill  of 
exceptions  shows  that  it  was  proved  that  a  subpoena  issued 
to  the  sheriff  of  Miami  county,  but  it  does  not  show  that 
it  was  issued  for  the  witness  named.  But  if  this  were  to  be 
implied,  still  it  does  not  appear  that  it  was  suggested  or 
shown  to  the  Court  that  the  witness  resided  in  Miami  county, 
and,  therefore,  that  the  State  bad  reason  to  suppose  that  the 
witness  had  been  subpoened. 

Again,  the  cause  was  not  disposed  of  until  the  third  day 
of  the  term.    During  the  first  and  second  days,  the  State 
Vol.  XVI.— 13 
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May  Term,  had  an  opportunity  of  ascertaining  whether  her  witnesaes 
1861.      had  been  subpcened,  and  if  not,  to  have  it  done,  bo  as  to 
Thokpsov    be  ready  for  trial  upon  the  calling  of  the  cause,  or  to  show 
g^'         Bome  valid  reason  for  the  delay. 

We  do  not  perceive  any  abuse  of  discretion  on  the  part  of 
the  Court,  that  calls  for  a  reversal  of  its  rulings. 

Per  Curiam. — ^The  appeal  is  dismissed. 
'    John  Outhrie^  for  the  State. 
RoB^  <k  Effiaiger^  for  the  appellee. 


10    IMI 
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Sdtwrday, 
June  1. 


Thompson,  Executor  of  McCoy,  v.  Sghenck  and  Others. 

Where  the  rents  and  profits  of  land  are  bequeathed  to  one  for  life,  or  during 

minority^  he  is  entitled  to  the  possession  and  control  of  the  land  during 

that  time. 
A  devise  of  the  rents  and  profits  of  land  is  equivalent  to  a  devise  of  the 

land  itself,  and  will  carry  the  legal  as  well  as  beneficial  interest  therein. 
8o,  also,  a  devise  of  the  "  income,''  or  "  use  and  benefit,"  of  land  during 

the  life  of  the  device  confers  upon  him  a  life  estat^in  the  land. 
A  naked  power  of  disposition  given  by  will  to  an  executor  gives  him  no 

title  to  the  land. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

WoBDBN,  J. — ^This  was  an  action  by  Thompson^  as  executor 
of  David  McCoy ^  deceased,  against  Tunis  Schenck^  Moses 
Pruitt^  Elizabeth  McCoy ^  widow,  and  David  McCoy ^  son 
of  the  deceased,  to  recover  possession  of  a  farm  left  by  the 
testator. 

Demurrer  to  the  complaint  sustained,  and  judgment  for  the 
defendants. 

The  question  arising  is,  whether  the  facts  set  up  in  the 
complaint  entitle  the  plaintiff  to  the  possession  of  the  land. 
The  complaint  sets  out  the  will  of  the  testator,  by  virtue  of 
which  the  plaintiff  claims  the  right  to  recover.  The  will,  so 
far  as  it  is  material  to  be  here  considered,  is  as  follows,  viz., 
"  I  do  also  bequeath  the  rents  and  profits  of  my  farm  to  my 
beloved  wife  and  my  son  David^  so  long  as  my  (wife)  remains 
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my  widow,  and  until  my  son  David  is  twenty-one  years  of  May  Term, 
age."  *  *  *  *'I  also  direct  that  my  real  estate,  after  my  wife's  1861. 
decease  or  marriage,  be  disposed  of  as  follows,  to  wit,  be 
divided  equally  between  my  heirs,  except,"  &c.  Here  follow 
specific  directions  as  to  the  diviflion  or  distribution  among  the 
heirs,  some  haying  been  advanced.  The  will  then  proceeds : 
"  And  to  effectuate  this,  my  intention,  I  hereby  invest  my 
executor  with  full  power  and  authority  to  dispose  of  my  real 
estate  in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  in  as 
fiill  and  ample  a  manner  in  every  respect  as  I  could  myself 
do,  if  living;  and  I  hereby  make  and  ordain  my  worthy  and 
esteemed  friend,  Alfred  C.  Thompson^  executor  of  this  my 
last  will  and  testament." 

The  complaint  alleges  that  on,  &c.,  and  while  said  David 
was  still  a  minor,  the  said  Elizabeth  and  David  leased  the 
&nn  to  the  defendant  Schenck,  during  the  lifetime  of 
said  Elisabeth^  without  the  knowledge  or  consent  of  tiiie 
plaintiff  upon  terms  greatly  below  the  rental  value  thereof, 
and  wholly  inadequate  to  the  support  of  said  Elizabeth  and 
David.  That  Schenck  took  possession  of  the  premises  under 
the  lease,  and  tliat  Pruitt  now  holds  possession  thereof  by 
purchase  of  SehencFs  lease.  The  executor  claims,  that  by 
virtue  of  the  clause  in  the  will  giving  him  "  authority  to  dis- 
pose of  the  real  estate  in  fee  simple,  or  for  a  term  of  years, 
or  otherwise,  in  as  full  and  ample  a  manner  in  every  respect" 
as  the  testator  could  have  done,  he  is  entitled  to  the  possesr 
sion  and  control  of  the  premises  during  the  lifetime  or  widow- 
hood of  the  widow.  That  the  widow  and  son  had  no  legal 
authority  to  rent  the  premises,  and  hence,  that  the  lease  is 
Toid-  We,  however,  find  no  authority,  and  none  has  been 
cited,  for  such  construction  of  the  will. 

In  the  first  place,  the  rents  and  profits  of  the  farm  are  be- 
queathed to  the  widow  and  son,  during  the  life  or  widowhood 
of  the  one,  and  the  minority  of  the  other.  This,  beyond 
doubt,  gives  them,  during  that  time,  the  right  to  the  posses- 
sion and  control  of  the  farm.  '*  It  is  clear,  that  a  devise  of  the 
rents  and  profits  of  land  is  equivalent  to  a  devise  of  the 
land  itself,  and  will  carry  the  legal  as  well  as  beneficial  inter- 
est therein."    2  Jarman  on  Wills,  381.    So,  also,  a  devise 
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May  Term,  of  the  income  of  land  to  the  use  of  the  devisee  during  his 
1861.  life,  confers  upon  him  a  life  estate  in  the  land.  Butterfidi  y. 
Haskins^  33  Maine,  392.  So  again,  a  devise  giving  to  the 
wife  of  the  devisor  "  the  use  and  benefit"  of  all  the  real  and 
personal  property  of  the  testator,  as  long  as  she  remains 
his  widow,  gives  her  a  life  estate.  Rumsey  v.  Durhar/^ 
6  Ind.  71. 

Suppose,  as  has  been  suggested  by  counsel  for  the  defend- 
ants, that  the  widow  and  son  were  in  the  personal  possession 
and  enjoyment  of  the  land,  instead  of  those  claiming  under 
them,  there  could  be  little  pretense  that  the  executor  would 
be  authorized  to  dispossess  them.  If  the  suit  could  not  be 
maintained  against  the  widow  and  son,  it  can  not  be  against 
those  claiming  under  them. 

Independently  of  the  fact  that  the  widow  has  a  life  estate 
in  the  premises,  subject  to  be  defeated  by  her  marriage,  it 
would  not  seem  that  the  will  confers  any  right  upon  the 
executor  to  the  land  itself,  or  the  possession  thereof.     A 
naked  power  of  disposition,  only,  is  given  him  by  the  terms  of 
the  will,  and  this  gives  him  no  title  to  the  land.     DoeY. 
Zanius^  3  Ind.  441.    We  suppose,  from  the  terms  of  the  will, 
that  it  was  the  intention  of  the  testator  to  give  the  executor 
power  to  dispose  of  the  land  in  fee  simple,  &c.,  upon  the 
termination  of  the  interest  devised  to  the  widow  and  son;  for 
it  is  not  until  then  that  any  disposition  is  to  be  made,  except 
that  which  the  testator  had  already  made  himself  by  the  terms 
of  the  will.    Whether,  upon  the  termination  of  the  interest 
devised  to  the  widow  and  son,  the  executor  could  maintain 
an  action  to  recover  possession  of  the  land,  if  necessary  to 
carry  out  and  execute  the  power  vested  in  him  by  the  will,  is 
a  question  which  we  do  not  decide,  it  not  being  before  us. 

The  executor  not  being  entitled  to  the  possession  of  the 
land,  he  can  not,  by  setting  up  a  paramount  claim,  extricate 
the  widow  and  son  from  the  consequence  of  an  improvident 
contract  in  making  a  lease. 

Per  Curiam. — ^Tlie  judgment  is  afSrmed,  with  costs. 

S.  Stansifer^  for  the  appellant. 
William  Singleton^  for  the  appellees. 
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Bbakbon  v.  Thb  State.  

Bbakdon 

U  the  title  of  an  original  act  is  snfficient  to  embrace  the  provisions  con-  rp^^  ^ate. 

tained  in  an  act  amendatoiy  thereof  it  need  not  be  inquired  whether  the. 

title  of  the  amendatory  act  would,  of  itself  be  sufficient 
A  prorision  for  the  organization  and  sitting  of  Courts  in  new  counties  is 

properly  connected  with  the  subject  of  the  formation  of  such  counties, 

and  is  embraced  in  the  title  of  the  act  of  March  7, 1857,  viz.,  "  An  act 

to  authorize  the  formation  of  new  counties,''  Ac 

APPEAL  from  the  JVewton  Circuit  Court.  Saiurdayt 

"WoBDKN,  J. — At  a  term  of  the  Newton  Circuit  Court,  com-  "^""^  ^* 
meoced  on  August  27 j  1860,  appointed  and  held  by  the  Hon. 
Charles  H.  Test^  jiidge  of  the  twelfth  judicial  circuit  of  the 
State,  the  appellant  was  indicted,  tried  and  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  life. 

The  only  question  raised  in  the  case  is  whether  the  statute  . 
providing  for  the  sitting  of  the  Court  is  valid.    The  county 
of  Newton  had  been  recently  organized,  or  formed,  being 
taken  out  of  the  territory  of  Jasper  county,  in  the  twelfth 
circuit.     The  tenth  section  of  the  amendatory  act  of  1859,  on 
the  subject  of  new  counties,  (Acts  1869,  p.  63,)  provides, 
among  other  things,  that  "  the  Circuit  Court  shall  be  holden 
in  such  new  county  at  such  times  as  the  presiding  judge,  in 
whose  circuit  the  new  county  may  be,  shall  appoint;  and  said 
judge  shall  have  full  power  and  authority  to  make  all  neces- 
sary orders  in  relation  thereto."    The  point  made  is,  that  the 
provision  above  quoted  is  not  within  the  title  of  the  act,  and 
is  therefore  void.    If  the  title  of  the  original  act  is  sufficient 
to  embrace  the  provision  in  question,  it  is  uhnecessary  to 
inquire  whether  the  title  of  the  amendatory  act  would,  of 
itself,  be  sufficient.     The  State  v.  Boxcers^  14  Ind.  195.    The 
title  of  the  original  act  is,  "  An  act  to  authorize  the  formation 
of  new  counties,  and  to  change  county  boundaries."     Acts 
1857,  p.  26.     The  constitutional  requirement,  that  "every 
act  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the 
title,''  is  sufficiently  met,  as  we  think,  in  this  legislation,  in 
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May  Term,  respect  to  the  point  here  involved.    The  Bubject  of  *'  the 
^061.     formation  of  new  counties,"  is  expressed  in  the  title.    This 
subject  being  expressed,  any  "  matter  properly  connected 
therewith"  need  not  be  expressed.    We  are  of  opinion  that  a 
provision  for  the  organization  and  sitting  of  Courts  in  new 
counties,  is  properly  and  intimately  connected  with  the  sub- 
ject of  the  formation  of  such  coimties.    A  law  for  the  forma- 
tion of  a  new  county,  if  the  word  ^^formation  "  has  reference 
merely  to  the  geographical  position  and  boundaries  of  the 
county,  is  evidently  imperfect.    A  dwelling  house  is  incom- 
plete and  useless  as  such,  when  the  frame  or  walls  thereof 
merely  are  erected.    The  internal  structure  and  appointments 
of  the  dwelling  are  properly  connected  with  its  erection.    Bo 
the  organization  of  a  county  as  a  political  body,  with  officers 
and  Courts,  is  properly  connected  with  Hx^formation  of  such 
county.     Vide  The  State  v.  Adamaon^  14  Ind.  296. 

Per  Curiam.  — ^The  judgment  is  affirmed,  with  costs. 

D.  Mace^  for  the  appellant. 

J.  E,  McDonald^  Attorney  General,  A.  L.  Roache  and 
John  Z.  Miller^  for  the  State. 
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FoENER,  Administrator  of  Weedneb  v.  Weidneb  and  Another. 

A,  by  his  will  directed  that  whatever  notes  or  claims  he  might,  at  his  death, 
have  on  his  son  B.^  should  be  canceled  and  delivered  up  to  him ;  batthrt 
such  claims  must  be  due  in  the  son's  own  right  to  the  testator. 

Heldf  that  the  will  must  be  construed  to  discharge  only  such  debts  as  the 
son  might  individually  and  solely  owe  to  the  testator,  and  that  a  note 
executed  by  the  son  and  another,  as  principals^  yras  not  discharged. 

APPEAL  from  the  Fayette  Circuit  Conrt 

WoBDEN,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  upon  two  promissory  notes  given  by  the  appellees 
to  the  plaintiff's  testator.  Judgment  for  the  defendants.  The 
cause  was  decided  upon  demurrer.    It  is  not  neceasaiy  to  state 
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the  pleadings  at  length,  but  the  following  are  the  facts  as  pre-  May  Term, 
sented  by  the  record :  Both  of  the  defendants  are  principals  in      1861. 
the  notes,  which  were  given  for  the  interest  of  the  plaintift''s      Forneb 
testator  in  a  certain  firm.    The  defendants  set  np  in  defense,    w-jlu^, 
that  the  testator  by  his  last  will  and  testament  discharged 
the  said  defendant  Weidner,  who  was  a  son  of  the  testator, 
from  the  payment  of  the  notes.    The  will  is  set  out ;  by  which 
the  testator,  after  haying  bequeathed  his  personal  property, 
including  choses  in  action,  to  his  wife,  released  his  son  from 
the  payment  of  any  claims  due  from  him,  in  the  following 
terms: 

^'  Whatever  notes  or  claims  I  may  have  on  my  son,  John 
M.  Weidner^  at  my  death,  I  hereby  declare  shall  be  canceled, 
and  delivered  up  to  him,  and  shall  not  form  any  part  of  my 
estate  for  distribution  to  my  wife,  but  said  claims  must  be 
due  in  his  own  right  to  myself." 

We  think  the  intention  of  the  testator,  as  gathered  from 
this  clause  in  the  will,  (and  we  find  nothing  else  in  the  will 
to  explain  or  modify  it,)  was  to  release  his  son  from  the  pay- 
ment of  any  claim  or  debt  which  he  might  individually  and 
solely  owe  to  the  testator,  and  not  such  as  he  might  owe 
jointly  with  another  or  others.  The  language  makes  such 
intention  sufSciently  clear.  '^  But  said  claims  must  be  due 
in  his  own  right  to  myself.*'  Had  the  son  been  the  principal 
in  the  notes,  and  Wegei^lee  his  surety  merely,  perhaps  they 
might  have  been  ^'  due  in  his  own  right,''  within  the  meaning 
of  the  testator. 

J^er  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c* 

John  S.  Reid  and  J.  D.  Walker^  for  the  appellant. 

B.  F.  Claypool^  for  the  appellees. 
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Sullivan  and  Others  v.  Whblee. 

APPEAL  from  the  Chant  Common  Pleas. 

Per  Curiam. — ^This  was  an  action  by  Whisler^  against  e/dra- 
miah  Sullivan^  Mary  Sullivan  and  Daniel  Sullivan^  to 
foreclose  a  mortgage.  Judgment  by  defaTilt.  Afkerward  the 
plaintiff  applied  to  the  Court  for  the  correction  of  the  judgment, 
to  which  application  the  defendants  appeared,  and  the  correc- 
tion was  made.  There  are  several  errors  assigned,  but  there 
was  no  exception  taken  to  any  ruling  below,  and  there  is  no 
question  properly  presented  for  our  revision.  One  of  the  errors 
assigned  is  the  rendition  of  a  personal  judgment  against  Mary 
Sullivan.  This  error  is  confessed,  and  therefore  so  much  of 
the  judgment  must  be  reversed. 

The  personal  judgment  against  Mary  Sullivan  is  reversed, 
with  costs ;  otherwise  it  is  in  all  things  affirmed. 

A.  Steele  and  H.  D.  Thompson^  for  the  appellants. 

Isaac  Van  Devanter^  and  John  t\  McDowell^  for  the 
appellee. 
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Mabtindale  v.  Tibbbtts  and  Another. 

An  action  in  relation  to  the  separate  propertj  of  a  married  \roinan  may  be 
prosecuted  in  her  name  alone,  or,  at  her  option,  jointly  by  herself  and 
husband. 

The  statute  providing  for  the  rendition  of  judgments  to  be  collected  without 
appraisement  does  not  contemplate  a  different  judgment  as  to  costs,  and 
hence  they,  being  an  incident  to  the  judgment,  may  be  collected  in  the 
same  manner. 

APPEAL  from  the  Delaware  Common  Pleas. 

WoBDEN,  J. — ^This  was  a  suit  originally  commenced  by 
Sophronia  Tihhetts  against  the  appellant,  on  a  note  and 
mortgage  executed  by  Martindale  to  the  said  Sophronia^  in 
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her  maiden  name  of  Scphronia  SoanUingy  alleging  her  snbse-  M»y  Tenn, 
quent  intermarriage  with  lacuie  Tibbetts.    The  complaint  was      1°61> 
demnrred  to  for  the  non-joinder  of  the  husband,  as  party  MABTnrDALE 
plaintiff.    This  demnrrer  was  sustained ;  the  complaint  was    i^j^^p^^ 
amended,  and  the  husband  made  a  party  plaintiff.     The 
complaint  was  then  demurred  to  for  a  misjoinder  of  parties 
plaintiff,  viz.,  for  the  joinder  of  the  husband  as  a  party.    The 
defendant  seems  to  haye  been  unwilling  that  the  plaintiff 
should  get  into  court  at  all,  objection  being  made  to  either 
mode.    The  latter  demurrer  was  oyerruled,  and  the  plaintiffi 
had  judgment.    The  note  waiyed  appraisement  laws.    Judg- 
ment was  rendered  for  the  debt  and  costs,  to  be  collected 
without  appraisement. 

Two  points  are  made  for  the  reyersal  of  the  judgment. 
First,  the  oyerruling  of  the  last  demurrer ;  and  second,  the 
judgment,  as  to  costs,  to  be  collected  without  appraisement. 

The  appellant  contends  that  as  the  debt  was  the  separate 
property  of  the  wife,  she  could  sue  therefor  only  in  her  own 
name.  The  statute  proyides,  that  ^^  when  a  married  woman 
is  a  party,  the  husband  must  be  joined  with  her;  except, 
first,  when  the  action  concerns  her  separate  property,  she  may 
sue  alone."  This  statute  we  regard  as  rendering  it  optional  to 
bring  the  suit  in  the  name  of  the  wife  alone,  or  that  of  the  hus- 
band and  wife,  where  the  action  concerns  her  separate  prop* 
erty.  There  ^as  no  error  in  oyerruling  the  demurrer.  No 
steps  appear  to  haye  been  taken  in  the  Court  below  to  prop- 
erly raise  the  second  point,  bnt  as  it  is  a  question  of  frequent 
occurrence  in  practice,  we  proceed  to  consider  it. 

The  appellant  claims  that  the  costs  go  to  the  ofScers  and  not 
to  the  plaintiff,  and  that  they  are  dependent  upon  ordinary 
contracts  and  to  be  goyemed  by  the  general  law.  This  is 
not  strictly  correct.  The  plaintiff  is  supposed  to  pay  costs  to 
the  officers  as  he  makes  them,  (howeyer  seldom  they  are  thus 
paid  in  fact,)  and  if  he  recoyers  judgment  against  the  defend- 
ant, he  also  recoyers  the  costs  he  is  supposed  to  haye  thus  paid. 

We  think  the  statute  proyiding  for  the  rendition  of  judg- 
ments to  be  collected  without  appraisement  (2  B.  S.  1853, 
$  381,  p.  123,)  does  not  contemplate  a  different  judgment  as 
to  costs  from  that  in  respect  to  the  debt    The  judgment  for 
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BOVD 

▼. 

004TB. 


M aj  Tern,  the  debt  and  coBta  is  an  entirety ;  the  coetB  following  aa  an 
1861.  incident  to  the  judgment  for  the  debt,  and  to  be  collected  in 
the  eame  nianner.  Perhaps  where  there  are  claims  sued  on 
waiving  appraisement  laws,  with  those  not  waiving  them,  and 
where,  consequently,  different  judgments  may  be  rendered, 
the  costs  may  be  apportioned. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  6  per  cent 
damages  and  costs. 

Walter  Mare\  for  the  appellant* 
Shipley  and  Kilgore^  for  the  appellee. 


I  <i» » 


Bom)  V.  Coats. 


June  L 


Money  paid  tinder  a  mistake  of  law,  but  without  fraud  and  with  a  foil 

knowledge  of  the  &cts,  can  not  be  recovered  back. 
So  a  promise  to  pay  a  supposed  debt,  though  made  under  a  mistake  of  law 

as  to  the  party's  liability,  is  binding,  and  may  be  enforced. 

APPEAL  from  the  Warren  Common  Pleas. 

Hanna,  J. — Bond  sued  CoaU  for  the  hire  of  a  mule,  three 
dollars,  and  the  value  thereof,  $100.  Answer:  1.  Denial 
2.  That  defendant  hired  the  mule  to  work  on  a  ferry-boat, 
and  that  without  fault  on  his  part,  during  and  in  the  regular 
progress  of  said  work,  said  mule  died  from  disease.  3.  Set-ofi*. 
Beply  in  denial ;  trial ;  verdict  and  judgment  for  defendant 
for  thirty-seven  dollars. 

The  value  of  the  mule  was  proved ;  its  hiring  and  use  for 
the  purpose  named ;  that  it  appeared  to  be  sound ;  that 
defendant  let  one  of  his  hired  men  have  it  to  ride  to  a  neigh- 
boring town,  and  after  it  had  traveled  at  a  moderate  pace 
some  six  miles,  it  fell  down,  bled  at  the  nose,  and  never  got 
up ;  that  defendant  a  few  days  afterward  agreed  with  plain* 
tiff  to  pay  him  $100  for  it,  half  in  six  months  and  half  in 
one  year,  for  which  he  was  to,  but  did  not,  give  his  notes; 
that  he  had  paid  on  it  one  horse  at  forty  dollars. 
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Upon  these  fiusts  the  Court  inetructed  the  jnry,  among  May  Term, 
other  things,  in  substance,  that  if  the  defendant,  through  a      1°61. 
mistake  as  to  his  legal  rights,  promised  to  pay  the  plaintiff  a       Bokd 
certain  sum  for  said  animal,  and  in  pursuance  of  said  promise      nj'ma 
did  pay  in  part,  that  such  promise  was  not  binding,  and  the 
amount  paid  could  be  recovered  back. 

Two  points  are  made  by  appellants :  first,  that  the  use  of 
the  animal,  by  the  defendant,  for  a  purpose  other  than  that 
•  for  which  he  had  bailed  it,  made  him  liable  if  it  died  when 
in  such  illegal  use;  second,  even  if  not  so  liable,  that  the 
promise  to  pay  w^s  binding  for  the  whole  amount  promised, 
or  at  least  for  the  amount  paid. 

The  instructions  were  as  favorable  for  the  appellant  as  he 
could  ask  upon  the  first  proposition.  Upon  the  second,  they 
were  as  above  indicated ;  and  were  erroneous.  There  is  no 
pretense  that  the  defendant  made  the  promise  to  pay,  or  the 
payment  on  the  agreement,  under  any  mistake  as  to  the  facts, 
or  fraud  in  reference  to  the  circumstances.  He  had  full 
knowledge  of  them ;  but  alleges  he  was  mistaken  as  to  his 
rights,  in  a  matter  in  which  he  had  constituted  himself  a 
judge  in  his  own  cause,  and  decided  against  himself.  We 
are  of  opinion  that  the  weight  of  authority  is  that  he  can  not 
be  now  heard  to  reverse  his  own  judgment.  Bilbie  v.  Z/umley, 
2  East,  469 ;  Skyring  v.  Greenwood^  4  B.  &  0. 281 ;  id.  715 ; 
B^rubane  v.  Dacrea^  6  Taunt.  144;  9  Cowen,  674;  14  N. 
Hamp.  883;  2  Richardson,  317;  8  Iredell,  441 ;  4  Gill.  425; 

5  trf.244;  1  trf.l5;  10t(?.179;  iJohns.  Ch.R512;  2irf.61; 

6  id.  169 ;  Downs  v.  Donnelly,  5  Ind.  496 ;  4  Blackf.  134 ;  id. 
856 ;  10  Peters,  138, 153.  All  of  the  cases  thus  cited  recog- 
nize the  doctrine  that  money  thus  paid  can  not  be  recovered 
back ;  and  some  of  them,  upon  full  consideration,  autliorized  a 
recovery  of  money  promised  under  a  full  knowledge  of  the 
facts,  but  a  mistake  as  to  the  law.  The  instruction  as  to  the 
payment  made  was  certainly  wrong,  and  as  to  that  promised 
we  are  of  opinion  that  it  was  also  wrong,  in  view  of  the 
authorities  above  quoted,  and  that  of  2  Parsons  on  Con.  556, 
and  note ;  TTie  Bank  of  the  U.  8.  v.  Danid^  12  Peters,  82 ; 
and  2  Smith's  L.  Ca.  404. 
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May  Term,  Per   Curiam.  —  The  judgment  is  reversed,  with  costs. 

•  1861.  Cause  remanded,  &c. 

Ikdiakapo-  R.  a.  Chandler^  for  the  appellant 

Railroad  Co  Gregory  and  Harper^  for  tiie  appellee. 


T. 

Wtatt. 


I  •   * 


Saturday^ 
June  1. 


Hunt  and  Another  v.  Shakkon  and  Others. 

APPEAL  from  the  IlendricJca  Circuit  Court. 

Per  Curiam. — Action  by  the  appellants  against  the  ap- 
pellees, on  a  contract,  by  which  the  defendants  were  to  deliver 
to  the  plaintifii  three  hundred  hogs  to  be  slaughtered  and 
packed.  The  pleadings  are  somewhat  voluminous,  but  no 
question  arises  upon  them.  Verdict  and  judgment  for  the 
defendants,  for  $932  and  75  cents. 

The  case  is  before  us  on  the  evidence,  from  a  careful 
examination  of  which,  we  think  the  judgment  can  not  be 
sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Thoma%  A.  Hendriclcs^  for  the  appellants. 

C.  C  Nave  and  J.  Witherow^  for  the  appellees. 


1  •»»  ■ 


Saturday^ 
Jane  1. 


The  Indianapolis  and  Cincinnati  Railboad  Co.  v.  Wtatt. 

Where  a  judgment  is  taken  by  de&ult,  in  a  Court  of  Record,  the  sum- 
mons and  the  return  thereon  become  a  part  of  the  record,  but  where 
there  is  an  appearance  and  trial,  these  make  no  part  of  the  record  unless 
incorporated  by  some  known  mode  of  proceeding. 

To  embody  them  in  a  written  motion  is  not  such  mode. 

APPEAL  from  the  Decatur  Circuit  Court. 
Per  Curiam. — Suit  by  Wyait^  before  a  justice  of  the  peace; 
judgment  by  default    The  company  appealed  to  the  Circuit 
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Goiirl ;  where  a  written  motion  was  filed  to  diflmiss  the  cause    May  Tenn, 
for  want  of  proper  service.    Motion  overruled  and  excepted      J-^^^' 
to.    There  is  no  bill  of  exceptions  embodying  the  writ,  return   Indianapo- 
and  motion ;  and  therefore  it  is  insisted  that  such  writ  and  -^^^^q^^'qq 
return  are  not  properly  before  us.    The  writing  upon  which  v. 

the  motion  to  dismiss  was  based  professes  to  set  out  the  said  °^^"'^'^- 
papers.  When  judgments  are  taken  by  default,  in  a  Court 
of  Record,  the  writ  and  return  thereon  become  a  part  of  the 
record.  Here  there  was  not  such  a  judgment,  from  whieh 
an  appeal  was  taken  to  this  Court.  The  writ  and  return 
thereon,  before  the  justice,  did  not  under  the  circumstances 
of  this  case  become  a  part  of  the  record  of  the  Circuit  Court, 
unless  made  so  by  some  known  mode  of  proceeding.  To 
embody  them  in  a  written  motion  is  not  such  mode.  The 
copy  in  said  writing  might  be  true,  or  not. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

J.  S.  Scohey^  for  the  appellant. 

Jiamea  Oavin  and  Oscar  B.  Hord^  for  the  appellee. 


<  *»»  > 


The  IiroiAKAPOLis  and  Cincinnati  Raileoad  Company  v. 

Stallhan. 

APPEAL  from  the  Dearborn  Circuit  Court.  aatwrda^ 

Per  Curiam, — Suit  for  an  animal  killed;  and  averment 
that  the  road  was  not  fenced.  Judgment  for  the  plaintiff. 
Motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  The  trial  was  by  the  Court  The 
evidence  is  in  the  record.  There  does  not  appear  to  have 
been  any  proof  of  the  allegation  that  the  road  was  not  fenced. 
It  appears  to  be  conceded  in  the  brief  of  the  appellee,  that 
the  evidence  is  not  sufficient  upon  the  point  indicated ;  but  it 
is  insisted,  that  the  appellant  is  not  in  a  position  to  take 
advantage  of  the  apparent  lameness  of  proof,  because  the 
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May  Term,  reasoDB  filed  for  a  new  trial  do  not  tonch  tiie  finding  of  Ae 
1861.      Court.    We  are  referred  to  14  Ind.  89, 

We  are  of  opinion  that  the  error  complained  of  was 
included  in  the  cause  assigned  for  a  new  triaL 
The  judgment  is  reversed,  with  costs.   Cause  remanded,  &c. 
«/*.  S.  Scohey^  for  the  appellant. 
Jcmes  T,  Brown  and  E,  Dumont,  for  the  appellee. 


MOOBMAN 

V. 
BAttTMT. 


•*.«#«>^ 


MooBMAK  and  Others  v.  Babton. 


Saturday, 
Jime  L 


APPEAL  from  the  Wayne  Common  Pleas. 

Per  Curiam. — ^The  judgment  in  this  case  is  affirmed,  with 
5  per  cent,  damages  and  costs,  on  the  authority  of  Moorman 
et  al.  y.  Barton^  at  this  term. 

Bickle  and  Burchenal^  for  the  appellants. 

James  Perry ^  for  the  appellee. 


n   m%m   • 


Moorman  and  Others  v.  Babton. 


A  plea  of  usury  which  purports  to  answer  the  whole  cause  of  action,  when 
the  facts  pleaded  are  a  bar  to  a  part  only  of  the  claim,  is  bad  on  demurrer. 

An  answer  setting  up  in  bar  of  the  action  that  the  defendant  was  a  surety 
on  the  contract  sued  upon  is  bad,  as  that  (act  can  only  go  to  tlie  direction 
of  the  oflScer  in  levying  the  writ  to  be  issued  on  the  judgment 

A  plea  setting  up  an  unauthorized  alteration  of  the  note  sued  upon  is,  in 
substance,  a  plea  of  nan  est  factum^  and  if  not  verified  by  affidavit  is 
equivalent  to  the  general  denial. 

Evidence  under  the  general  denial  is  restricted,  by  the  code,  to  that  which 
tends  to  negative  what  the  opposite  party  is  bound  to  prove. 
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Where  the  defendaat  answen^  to  an  ection  upon  a  note,  the  genenl  denial  May  Tern, 
not  verijQed  bj  afifidayit,  the  plaintiff  is  only  bound  to  prove  the  existencse       1861. 
of  SMch  a  note  es  he  has  declared  on,  the  execution  of  it,  as  copied  in  the  "TI  ' 

complaint,  being  admitted ;  and  hence,  the  defendant  can  not  give  evi-  y^ 

dence  of  an  alteration  of  the  note.  Eauoer. 

APPEAL  fipom  the  Wayne  Common  Pleas,  ^Tl^' 

Pebkiiib,  J. — Suit  bj  Barton  SkgBiaBt  Moorman^  Wlgga^ 
and  Moorman^  upon  a  promissory  note  for  $482.  Answer  in 
bar:  1.  General  denial.  2.  Payment.  3.  That  nsnrions  inter- 
est was  incladed  in  the  note,  which  it  was  proposed  to  ^UM. 
(See,  in  this  connection,  Beauchamp  v.  Leagan^  14  Ind.  401.) 
4.  That  the  note  was  altered  without  the  consent  of  the  makeis. 
6.  That  Wigga  and  Moorman  were  sureties  on  the  note. 

A  demurrer  was  sustained  to  the  third,  fourth  and  jSfih 
paragraphs  of  the  answer.  The  ruling  upon  the  demurrer 
was  right  as  to  the  third  paragraph,  because  that  paragraph 
purported  to  go  in  bar  of  the  whole  action,  while  it  could  go 
in  bar  of  but  a  part  of  it*  Brown  v.  Perry ^  14  Ind.  32 ;  Ind. 
Dig.,  p.  658.  The  ruling  was  right  as  to  the  fifth  paragraph, 
because  that  paragraph  did  not  contain  matter  in  bar  of  the 
action,  but  only  matter  for  ground  of  direction  as  to  the 
execution  upon  the  judgment.  Rooker  v.  Wise^  14  Ind.  276. 
The  ruling  upon  the  demurrer  to  the  fourth  paragraph  did 
no  harm,  though  perhaps  erroneous,  (see  McNeer  v.  Dipboy^ 
14  Ind.  18)  because  that  paragraph  amounted,  in  substance, 
to  non  est  factum^  and  not  being  verified  was  equivalent  to 
the  general  denial  simply ;  but  the  geneml  denial  was  already 
in.  Daily  et  al.  v.  Nuttman^  14  Ind.  339;  2  Greenl.  Ev., 
§  §  6,  7,  8 ;  Ind.  Dig.,  p.  652. 

It  is  claimed  that  usury  and  alteration  of  the  note  might 
have  been  given  in  evidence  under  the  general  denial ;  but 
they  could  not.  Evidence  under  the  general  denial  is 
restricted  by  the  code,  to  that  which  tends  to  negative  what 
the  opposite  party  in  the  given  case  is  boiind  to  prove,  to 
succeed  upon  the  issue  being  tried.  Brown  v.  Perry^  14 
Ind.  32.  See  Ind.  Dig.,  p.  652,  and  2  Greenl.  Ev.,  §  §  6,  7,  8. 
Now  what  in  this  case  was  the  plaintiff  bound  to  prove 
under  the  general  denial?  Simply  the  existence  of  such  a 
note  as  he  had  copied  into  his  complaint.    The  note,  as  copied) 
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LSFBYBX 

V. 

J0NI8. 


If  ay  Tenn,  included  the  alterations,  if  they  existed ;  they  were  a  part  of 
1861.  it,  if  no  variance  appeared ;  and  of  conrse  were  admitted  as 
a  part  of  the  note,  there  being  no  denial  under  oath.  Had 
there  been  a  denial  under  oath  of  the  execution  of  the  note 
sued  on,  or  had  the  question  of  alteration  arisen  upon  an 
instrument  offered  in  evidence  which  had  not  been  made  a 
part  of  the  pleadings,  then  the  point  might  have  arisen  as  to 
the  presumption,  the  hand-writing  having  been  proved,  touch- 
ing erasures  and  interlineations ;  whether  ihey  were  to  be  taken, 
prima  fcbde^  as  having  been  made  before,  or  after,  the  signing 
of  the  instrument.  As  to  this,  see  Will,  on  Per.  Prop,  side 
p.  79;  2  Wend.  Blackstone,  p.  308,  notes  21,  22;  Stoner  v. 
Ellis,  6  Ind.  152 ;  The  People  v.  MincJc,  21  N.  Y.  Rep. 
(Ct.  of  App.)  639;  French  v.  The  State,  12  Ind.  670.  As 
to  the  difference  of  presumption  in  case  of  negotiable  and 
other  written  instruments,  see  Byles  on  Bills,  3  Am.  Ed.  top 
p.  374 ;  and  more  pointedly,  1  Phillips'  Ev.  4  Am.  Ed.  p.  606 ; 
3  id.  162,  et  seq.  See  1  Phillips,  supra,  as  to  difference  in 
civil  and  criminal  cases. 

Per  Curiam. — ^The  judgment  below  is  aflBrmed,  with  2  per 
cent,  damages  and  costs. 

BicJde  and  BurcJhenal  for  the  appellants. 

James  Perry,  for  the  appellee* 


*  m9»  • 


Lefevbb  v.  Jonbs. 


June  1. 


APPEAL  from  the  Bartholomew  Common  Pleas. 

Per  Curiam. — Suit  on  note,  and  to  foreclose  a  mortgage. 
Answer :  set-of^  accrued  before  the  date  of  the  note.  Reply : 
that  the  matters  set  up  were  accounted  for  and  settled  at  the 
time  the  note  was  executed.  Trial;  verdict  and  judgment 
for  plaintiff  for  the  amount  of  the  note. 

Under  our  repeated  rulings  we  are  not  permitted  to  die* 
torb  the  judgment  in  this  case  upon  the  point  made. 
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'Die  jiMgment  is  afBrmed,  with  6  per  cent  damagee  and  May  Term, 

costo.  1861.     ' 

B.  Hill^  for  the  appellant  Bvnra 

&  Stansi/eTy  for  the  appellee.  ^• 


^  »i 


BuNTiK  V.  Robe. 

Where  interrogatories  are  propounded  to  a  jury  to  be  answered,  which  are 
pertinent  to  the  issue,  they  can  not  be  permitted  to  return  for  answer, 
that  they  "do  not  know/' 

APPEAL  from  the  Vigo  Common  Pleas.  Saturday^ 

Haitna,  J. — Boee  sued  Buniin  for  $100,  averring  that  "^  ' 
in  a  settlement  theretofore  had  between  the  parties  a  mis- 
take had  occurred,  to  that  amount,  in  carrying  forward  a  cer- 
tain footing.  Answer:  first,  denial;  second,  setting  up  a 
receipt  given  upon  said  settlement ;  third,  that  in  said  settle- 
ment a  certain  other  mistake  occurred  in  another  item  of 
said  account,  against  the  interest  of  said  defendant,  to  the 
amount  of  $139. 

The  record  shows  that  as  to  this  item  there  was  evidence 
given  to  sustain,  and  to  disprove  its  correctness. 

The  jury  found  a  general  verdict  for  the  plaintiff  for  $136^ 
being  the  $100  i^nd  interest ;  and  as  to  special  interrogatories 
propounded  to  them  upon  the  suggestion  of  defendant,  in 
reference  to  the  correctness  of  the  other  item  of  mistake  set 
up  by  defendant,  they  responded  to  them,  severally,  that  they  * 
did  not  know. 

The  Court  had  instructed  them  that  they  diould  find  upon 
the  interrogatories,  as  they  were  pertinent  to  the  issues ;  but 
had,  at  the  request  of  the  plaintiff,  further  instructed  them, 
that  "if  the  evidence  given  to  establish,  or  disprove,  those 
&cts  was  evenly  balanced,  they  might  respond  to  the  inter- 
rogatories that  they  did  not  know,  ^nd  still  return  a  general 

verdict ;"  and  refused  to  instruct  the  jury,  that  "  if  there  is  any 
Vol.  XVL— 14 
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Ha/  Tern,  #videQce  tending  to  prove,  or  disprove^  the  question  put  to 
1861.  them,  they  mnst  find  npon  them  one  way  or  the  other,  at 
BuKTiK     though  the  evidence  is  conflicting."    Waa  the  ruling  of  the 

ROBK.       Court  correct  I 

Before  the  enactment  of  our  Btatnte,  enabling  a  party  to 
ask  that  a  jury  shall  respond  to  interrogatories,  it  was  difiS- 
cult  to  have  placed  upon  the  record  of  a  trial,  the  component 
^  parts  of,  or  elements  which  entered  into  and  formed,  the  verdict 

of  a  jury.  This  was  felt,  and  considered  as  operating  injuri- 
ously in  many  instances,  because  of  the  current  of  decisioiis 
in  this  Court  for  many  years,  to  the  effect  that  a  verdict  in 
a  civil  case  should  not  be  disturbed  on  the  evidence,  where 
there  was  proof  tending  to  sustain  it 

In  the  case  at  bar,  the  controversy  does  not  appear  to  have 
been,  whether  the  item  sued  upon  was  sustained  by  the  evi- 
dence, as  to  the  item  set  up  in  defense.  *  It  will  be  observed 
that  the  Court  did  not  say  to  the  jury,  that  the  party  setting 
up  the  claim  must  sustain  it  by  a  preponderance  of  evidence ; 
but  that  where  the  evidence  was  balanced,  they  might  refuse 
to  answer  the  interrogatories;  or,  which  is  equivalent,  answer 
that  they  did  not  know  whether  the  set-off  was  made  good  or 
not.  If  they  did  not  know  this,  how  could  they  say  that  the 
defendant  owed  the  plaintiff?  Should  the  Court  have  com- 
pelled them  to  respond,  or  have  refused  to  receive,  or  have  set 
aside,  the  general  verdict,  because  of  their  failure  to  answer  ? 
If  the  set-off  had  been  tiie  cause  of  action  in  an  original  suit, 
the  plaintiff  would  have  had  to  sustain  it  by  a  preponderance 
ot  evidence,  or  the  jury  should  have  found  against  him.  So 
here^  the  party  setting  up  the  set-off  should  have  thus  sus- 
tained it ;  and  if  he  did  not,  the  Court  should  have  said  to 
the  jury  that  it  was  their  duty  to  find  for  the  other  party,  as 
to  that.  If  the  practice  is  indulged  of  permitting  juries  to 
respond  as  in  the  case  at  bar,  litigation  would  be  much  pro- 
longed, to  the  great  injury  of  suitors. 

Per  Curiam,  —  The  judgment  is  reversed,  with  costB. 
Goose  remanded,  &c. 

J.  P.JBaird  and  E,  K  Basseii^  for  the  appellant. 

J.  P»  Ushtr  and  O.  Y,  PaUerson,  for  the  appellee. 
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Downs 
M>  cM^itiaJt  open  a  ptorakaoiy  noU  most  oontiin  aomid  lefertnee  to  the  ▼. 

oopj  of  the  note  filed  therewith,  in  order  that  itg  identity  maj  be  made    ^<3CoKse» 

apparent  of  xeoosd. 

APPEAL  from  the  Vhion  Circuit  Court.  daiurday. 

Per  Curiam. — Suit  on  note.  Demurrer  to  the  complaint  •^**^  ^* 
overruled ;  which  ruling  presents  the  only  question.  The  com* 
pbint  did  not,  in  terms,  profess  to  set  forth  a  copy  of  the 
note,  nor  did  it  state  that  said  note,  or  a  copy,  was  filed  there- 
witli.  It  appears  by  an  entry  of  the  clerk;  that  at  the  time 
of  filing  said  complaint,  a  note  was  filed  by  the  plaintifl^  which 
correaponds  with  that  described  in  said  complaint,  except  that 
it  is  not  for  precisely  the  same  amount.  There  was  a  judg- 
ment for  want  of  an  answer,  after  the  ruling  on  the  demur- 
rer and  a  failure  to  plead  over.  The  complaint  was  not 
BuflScient.  Some  averments  should  have  been  included  in  it, 
by  which  the  identity  of  the  paper  or  copy  filed,  with  that 
sued  on,  might  be  apparent  of  record.    2  R.  S.,  §  78,  p.  44. 

The  judgment  is  reversed,  with  costs.   Cause  remanded,  &c. 

TJios.  Bennett^  for  the  appellant. 

J.  F.  Oardner^  for  Ihe  appellee. 


■^  •■ 


Downs  and  Others  v.  McCombs. 

When  a  complaint^  or  the  bill  of  particolars  filed  therewith,  oontains  ^one 

good  cause  of  action,  it  is  not  suhject  to  demurrer. 
If  the  defendant  answers  bj  the  general  denial,  he  admits  the  capacity  of 

the  plaintiff  to  sue. 

APPEAL  from  the  Sullivan  Common  Pleas.  Ai^uniay^ 

Per  Curiam. — Perry  MoCambe  died,  leaving  Julia  A.   **"* 
MoOamhe^  bis  widow,  surviving.     Perrjfe  estate  was  ap- 
praised at  $267,  which  being  less  than  fSOO,  was  all  giveo 
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Hill 

V. 

Gabdnbb. 


M*y  Term,  by  the  Court  to  the.  widow.  One  item  in  the  schedule  of 
1861.  property,  thus  appraised,  read  as  follows:  ** Interest  in  saw 
and  grist  mill,  fifteen  dollars." 

The  widow  now  sues  the  two  surviving  partneis  of  her 
deceased  husband  in  said  saw  and  grist  mill  for  the  interest 
of  her  husband  in  the  concern,  itemizing  the  claim  thus: 
interest  in  real  estate  owned ;  interest  in  the  logs  and  lumber 
on  hand ;  interest  in  the  choses  in  action  of  the  firm,  &c, 
$500.  Ko  motion  was  made  to  strike  out  any  item.  A 
demurrer  to  the  complaint  was  overruled.  If  the  complaint 
set  forth  one  good  cause  of  action,  it  was  not  subject  to  de- 
murrer. The  general  denial  was  answered,  which  admitted 
the  capacity  of  the  plaintiff  to  sue.  Jonea  v.  The  Cincinnati 
Type  Foundry^  14  Ind.  89.  Jury  trial;  finding  and  judg- 
ment for  plaintiff  for  $75 ;  which,  added  to  the  $267,  less 
fifteen  dollars,  gives  the  widow  $327,  being  over  $300.  "We 
see  no  error  in  this  judgment.  Whether  creditors  could 
have  had  a  re-appraisement  of  the  estate,  or  whether  they 
can  now  claim  the  overplus  beyond  the  $300  are  questions 
not  before  us. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

Scott^  iV^and  Ounn^  for  the  appellants. 

S.  Cauleony  for  the  appellee. 


■  m%m  > 


Hill  v,  Gardner. 


Saturday, 
June  1. 


APPEAL  from  the  Sullivan  Circuit  Court. 

Per  Curiam. — This  case  is  here  upon  the  evidence.  It 
preponderates,  on  paper,  in  favor  of  the  appellant.  It  might 
have  been  otherwise  to  the  hearer  and  observer  of  its  delivery. 

The  evidence  for  the  plaintiff,  taken  by  itself,  clearly  author- 
ized the  judgment.  It  is  a  case  of  weighing,  and  deducing 
inference  fix>m  testimony. 
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Die  jadgment  is  afSrmed,  with  2  per  cent,  damages  and  ^7  Term, 
eottB.  1861. 

S.  Cotdsony  for  the  appellant. 


Savtbh 


J.  E.  HoDonald^  A.  L.  Roaohs  and  Neff  cfe  Nfff^  for  the     g^J^ 
appellee. 


Sawtss  and  Others  v.  Sawteb. 


QiMBTv :  Whether  a  case  where  judgment  has  heen  rendered  by  de&ult^  in 
an  attachment  proceeding,  on  publication  of  notice,  is  an  exception  to  the 
rule  that  errors  of  the  Court  below  will  not  be  reviewed  in  this  Court, 
where  no  motion  was  made  to  set  aside  the  judgment 

In  an  attachment  proceeding  under  the  code,  notice  by  publication  of  the 
pendency  of  the  suit  may  be  given  before  the  writ  is  levied. 

APPEAL  from  the  SL  Joseph  Comnoton  Pleas. 

Per  Curiam, — Suit  commenced  by  attachment.  On  the 
issuing  of  the  writ,  publication  of  the  pendency  of  the  attach- 
ment was  made,  and  during  its  pendency  the  writ  was  levied 
on  certain  lands.    There  was  judgment  by  default. 

No  motion  was  made  below  to  set  aside  this  judgment  by 
de&ult.  Is  this  case  one  of  a  class  that  may  form  an  excep- 
tion to  the  rule  of  practice  established  on  this  subject?  We 
do  not  decide,  because  we  are  satisfied  there  is  no  error  in 
the  case. 

We  aie  clear  that  under  the  code  publication  in  attach- 
ment may  be  made  before  the  writ  is  levied.  2  R.  S.,  §  § 
156, 157,  p.  63 ;  id.  §  38,  p.  35 ;  Ind.  Pr.,  pp.  153-510.  No 
irregularity  appears  in  the  record  of  the  proceedings. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

StanJUld  <6  Anderson ,  and  J.  A.  Liaton,  for  the  appell- 
ants. 

J.  E,  McDonald^  A.  Z.  Roaohe^  and  Oeorge  <&  MilUr^ 
for  the  appellee. 


June  1. 


2U  CAfiBf  IN  THB  taTWDSB  COOKT 

Kir  Tmib, 

1  ^ai 

*—  JoHHBON  and  Others  v.  Hsdbiok  and  Others. 


APPEAL  from  the  Warren  Common  Fleas, 
jjj^^ij^  Per  Curiam. — ^This  case  turns  upon  the  evidence.    Had 

Jme  \.  the  verdict  below  been  either  way  upon  it,  this  Court  could 

not  have  disturbed  it  The  jury  trying  the  cause  drew  infer- 
ences which  may  be  tlie  corveot  ones.  The  Court  below 
refused  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

R.  A,  Chandler^  for  the  appellants. 

J.  JT.  Brown^  J.  Parky  B.  F.  Gregory  and  J.  Harper^  for 
the  appellees. 


»*»»■■ 


Ohasb  and  Others  u  Bambibosb  and  Others. 

Satardm^,  APPEAL  from  the  BiMivan  Oomnum  Pleas. 

'^  '  Par  Cbnom.^-Suit  on  note.     Answer:    1.  Denial.     2. 

Fra«d ;  specially  setting  out  the  fSeustB.  Demurrer  sustaiaed 
io  the  second  paragraph  of  the  answer.  Trial ;  judgment  fin* 
tbe  plaintiff.  On  the  trial,  the  note,  which  was  signed  by 
Oha%e  and  Gordon^  was  admitted  in  evidence ;  and  the  aisign* 
ment  thereof  by  the  payee  to  the  appellees,  by  the  name  of 
Bamberger  db  Co.^  was  also  admitted  in  evidence,  without 
any  testimony,  other  than  said  note  and  assignment. 

It  is  insisted  tiiat  the  Court  erred  in  sustaining  tbe  demuner, 
and  in  admitting  evidence.  As  to  the  latter,  we  do  not  tiiink 
there  was  any  error.  The  complaint  averred  that  the  defend* 
ants  made  the  note,  and  that  it  was  assigned  to  plainti£Gs. 
The  pleadings  did  not  deny,  nor  were  they  such  as  to  require 
pvoof  of,  the  execution  of  the  note  or  assignment. 

There  was  no  error  in  the  ruling  upon  the  damnmr. 
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Thb  jodgment  k  afflrmed,  wMi  8  per  eeiit  damages  and  Mi7  ^I'^nnt 
wati.  1861. 

&  (htdson^  for  the  appellants.  I'hb  Gm  op 

JT^f  <«  ir^  for  tiie  appeUees.  Naw  Albawt 

Surra. 


*  ••* 


Tbcb  Omr  of  New  Albakt  v.  Smtth  and  Odiers. 


The  cHy  havkig  Bftde  a  sabacriptioa  to  the  stock  of  the  New  Alhunf  amd 
Scmdwky  City  Jundkm  JSailrvad  Cb.,  and  issued  her  bonds  tiierafiir,  s 
suit  was  bioaghC  by  B,  and  T.  against  the  city  and  the  railxoad  compaBj 
to  enjoin  the  eoUeetion  of  taxes  assessed  to  pay  the  interest  on  said  bonds. 
A  oompromise  was  agreed  upon  between  the  city  and  the  company,  by 
which  the  bonds  were  to  be  surrendered  and  the  subscription  canceled ; 
in  consideration  of  which,  the  city,  by  an  ordinance  of  die  Gommoa 
Cooneil,  agreed,  among  other  things,  to  pay  all  costs  of  the  suit  breoght 
by  B.  and  31,  ''and  also  the  fees  of  the  attorneys  of  said  R  and  T^  is 
agreed  between  them  and  their  said  attorneys,  and  said  city  and  attov* 
oeys  of  said  railroad  company.'' 

Bold,  that  the  ordinance  did  not  bind  the  city  to  pay  the  fees  of  the  attor* 
neys  of  the  railroad  company. 

APPEAL  from  the  Floyd  Common  Pleas.  Saiw^, 

WoBDEST,  J.-^TbiB  was  an  action  by  Smith  and  Day^  as  •'^"*  ^ 
aasignees  of  James  C.  Moody ^  against  the  city  of  New  Albany. 
The  complaint  alleges,  in  substance,  that  the  New  Albany 
and  Sandushy  City  Junction  Railroad  Co.  was  indebted  to 
Moody  in  the  sum  of  $600,  for  services  rendered  by  him  ia 
an  attorney  to  the  said  railroad  company,  in  defense  of  a  aoit 
by  TeUon  and  Briggs  against  the  company ;  which  claim 
Moody  had  assigned  to  the  plaintifiEs.  That  after  the  servioes 
had  been  rendered,  on,  &c.,  the  city  of  New  Albany^  in  oon* 
sideration,  &c.,  by  an  ordinance  duly  passed  by  the  Common 
Council  of  the  city,  assumed  and  promised,  among  other 
things,  to  pay  said  indebtedness.  A  copy  of  the  ordinaaoe 
mentioned  is  set  out,  and  enough  thereof  is  here  copied  to 
•how  the  substance  of  the  arrangement,  and  present  tha 
questioQ  here  involved,  vis., 
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11*7  Term,  '« Sua  1.  Whereas,  it  baa  been  represented  to  the  Coomiott 
1861.  Conncil  of  the  city  of  New  Albany,  by  the  Beport  of  the 
Tm  Grrr  op  President  and  Directors  of  the  JVew  Albany  and  Sandusky 
Nkw  Albany  City  Junction  Railroad  Co.,  issued  April  80,  1867,  that 
Surra.  said  company  have  suspended  all  operations  upon  the  work 
of  said  railroad ;  and  whereas  it  is  shown  by  the  report  of 
said  company  that  they  have  expended  all  the  cash  and  real 
estate  which  said  company  received  for  stock  in  said  railroad 
company ;  and,  furthermore,  it  is  shown  by  the  report  of  said 
company  that  they  have  pledged  the  bonds  issued  to  said 
company  by  the  city  of  New  Albany  to  sundry  persons  for 
sundry  amounts,  although  the  validity  of  said  bonds  is 
questioned,  and  a  suit  is  now  pending  in  the  Floyd  Circuit 
Court  to  test  the  validity  of  the  bonds  issued  to  said  railroad 
company  by  the  city  of  New  Albany;  and  whereas  it  has 
been  represented  to  the  Common  Council  of  the  city  of  New 
Albany  that  the  said  New  Albany  and  Sandusky  City  Jun<y 
tion  Railroad  Co,  wish  to  compromise  with  the  said  city  of 
New  Albany,  and  deliver  up  the  bonds  of  the  city.  There- 
fore, 

"  Skc.  2.  Be  it  ordained  by  the  Common  Counml  of  the  City 
of  New  Albany,  That  Franklin  Warren,  Mayor  of  said  city, 
be,  and  he  is  hereby,  authorized,  empowered  and  directed,  in 
the  name  and  on  behalf  of  said  city,  to  settle  and  compromise 
with  the  New  Albany  and  Sandusky  City  Junction  Rail- 
road  Co.  on  the  terms  hereinaflter  stated. 

^'  Sbo.  3.  The  New  Albany  and  Sandusky  City  Junction 
Railroad  Co.  shall  deliver  to  the  Mayor  of  the  city  of  New 
Alkany  all  the  bonds  and  coupons  which  the  city  of  New 
Albany  issped  to  said  railroad  company,  (except  seven  bonds 
now  in  the  hands  of  third  parties,  and  the  coupons  which 
have  been  paid  for  by  the  city  previous  to  the  date  of  this 
ordinance,)  and  cancel  the  subscription  of  stock  subscribed 
for  by  said  city,  and  shall  consent  to  the  repeal  of  all  ordi- 
nances and  amendments  to  ordinances  in  conflict  with  the 
provisions  of  this  ordinance. 

'^  Sbc.  4.  The  city  of  New  Albany  hereby  agrees  and  binds 
herself,  imimediately  after  said  bonds  and  coupons  are  sur- 
rendered and  the  repeal  of  all  ordinances  as  contemplated  bj 
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tte  pTOvisioDS  of  AiB  ordinance,  and  on  tbe  canceling  of  said  liar  l^uiBt 
railroad  snbscription,  then  and  not  before,  to  assume  and  pay  >  1861* 
to  the  Ohio  Insurance  Ck>mpan7  the  sum  of  $86,000,  which  Tm  Gnr  op 
said  New  Albany  and  Sanduaky  City  Junction  Railroad  NkwAlsaht 
Oo,  is  now  owing  to  said  Insurance  Company;  which  debt  is      Smith. 
now  dne,  but  the  same  may  be  paid  and  renewed  ont  by  said 
dty,  according  to  tbe  rules  of  said  company,  and  the  first  call 
and  renewal  may  be  paid  by  the  city  in  city  orders,  at  cash 
rates.  ^"^-z^  ^ 

"Sec.  6.  The  city  of  i\^  J.Z(any  shafi  assnmeandpaj&U^:^  i;  V^'  .^ 
the  costs  in  the  suits  heretofore  dismissed  or  now  pendijbgj  '  <y 

wherein  John  Brigga  and  Peter  TeUon  were  ai^d  are  fi^h^  i;    • . '     > ,  . 


N 


/ 

V 


tiffi,  and  the  said  city,  railroad,  and  others  are  defen<|an|jB,  " '  ^   ^  | 

brought  to  test  the  validity  of  the  tax  assessed  by  saidVcitjK -^  H  J^ ;  >  v-    j 
for  Sandusky  City  Junction  Railroad  purposes ;  also  the  Miw^  \/ 

of  the  attorneys  of  said  Tellon  and  Brigga^  as  agreed  between  ^^  ^* 
them  and  their  said  attorneys,  and  said  city  and  attorneys  of 
said  railroad  company ;  and  shall  also  consent  that  the  Floyd 
Oircuit  Oourt,  at  its  ensuing  session,  may,  on  the  applicati<m 
of  said  Tellon  and  Brigga^  enter  in  each  case  an  order  and 
decree,  perpetually  restraining  and  enjoining  said  city,  her 
oflicers,  and  also  the  said  railroad  company,  from  taking  any 
further  steps  to  enforce  or  collect  any  tax  or  taxes  assessed 
against  said  TeUon  and  Brigge  for  New  Albany  and  /SSam- 
dushy  City  Junction  Railroad  purposes,  and  vacating  and 
annulling  all  sales  of  their  property  heretofore  made  therefor; 
and  the  said  city  shall  at  once  redeem  any  and  all  property 
by  the  city  collector  sold  for  the  taxes,  for  the  purposes  of 
said  railroad,  and  said  city  shall  make  provisions  for  all  per- 
sons who  have  paid  taxes  on  account  of  said  railroad." 

There  was  a  demurrer  filed  to  the  complaint,  which  was 
overruled  and  exception  taken.  Such  further  proceedings 
were  had  as  led  to  final  judgment  for  the  plaintiff. 

Tbe  appellant  insists,  among  other  things,  that  there  is 
nothing  in  the  ordinance  set  out  that  binds  her  to  pay  any 
claims  of  the  attorneys  of  the  raUroad  company.  No  question 
is  made  as  to  the  right  of  Moody  or  his  assignees  to  sue,  in 
case  the  ordinance  binds  the  cify  to  pay  his  debt  On  this 
incidental  question,  however,  we  may  citCi  for  eonvenienoe  of 
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M^  '»■«.  YoAuMoe,  te  «MB  of  Bird  mid  Anoiksr  r.  £amm^  f  hd. 
1861.     615;  ud  also,  LawMcs  t.  Foa^,  SO  l)^.  T.  968,  whan 


Tm  CknroF  avftfaaritieB  were  examiDed  and  tbe  Oourt  diyided. 

Niw  AiAAVT  «rhe  portioD  of  the  ordinance  binding  the  e^  to  the  pa^^ 
gnra.  meot  of  die  claim  in  qneBtion,  if  an  j,  is  the  firat  part  of  the 
fiilHi49eotion:  ^^The  oily  of  Jfew  Albany  shall  assume  and 
paj  all  die  oosts  in  the  Bnits  heretofore  dismissed  or  now 
pending,  wherein  John  Brifffs^  and  Peter  TMan  were  and 
are  plaintiffi,  and  the  said  city,  railroad,  and  others  an 
defendants,  brought  to  test  the  validity  of  die  tax  assessed 
by  said  city  for  Sandiuky  City  Junction  Eaiiroad  purposes; 
tfZto  the  feee  of  the  aUameye  of  eaid  Tdlen  and  Brig^ 
oi  of/reed  upon  between  them  and  their  eaid  att&meye  and 
eedd  dty  and  attorneys  qf  eaid  railroad  company^  and  shall 
also  consent,"  &c. 

We  do  not  construe  die  language  ha:e  employed  as  binding 
tbe  city  to  pay  the  fees  of  the  attorneys  of  die  nilroad  com.* 
pany,  nor  do  we  find  any  thing  in  the  context  which  shows 
tiiat  such  was  the  understanding  of  the  parties.  The  natural 
and  d>Yious  import  of  the  language  emfdoyed  is  that  die  fees 
of  the  attorneys  of  Brigge  and  Tellon  were  to  be  paid  aa 
agreed  upon.  As  agreed  upon  by  whom  I  The  conclusion  « 
of  the  sentence  answers :  *^  as  agreed  upon  between  them  and 
dieir  said  attorneys  and  said  city  and  attorneys  of  said  xail» 
road  company.''  The  inference  is,  that  as  the  city  was  about 
to  become  responsible  for  the  fees  of  the  attorneys  of  Tellon 
and  Brigge^  die  amount  was  fixed  and  agreed  upon  by  die 
parties  named,  in  order  that  there  might  afterward  be  no 
misanderstanding  as  to  the  amount  In  order  to  hold  the 
city  liable  for  the  fees  of  the  attorneys  of  the  railroad  oauh 
pany,  we  should  have  to  change  the  entire  structure  of  the 
sentence,  and  make  it  read  somewhat  as  follows :  ^^  also  die 
fees  of  the  attorneys  of  said  Tellon  and  Brigge^  as  agreed 
upon  between  them  and  their  said  attorneys  and  said  city ; 
and  shall  also  pay  the  fees  of  the  attorneys  of  said  railroad 
company,"  i^c.  This  may  have  been  tbe  real  intention  of 
the  parties,  but  it  would  require  a  greater  latitude  of  oc«* 
struction  than  we  feel  at  liberty  to  adopt,  to  give  the  language 
lied  auok  intorpntetion. 
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I,  Ac  1861. 


>«/!  JET.  SU>tB0mbttrff^  Iliamas  Jf.  Braum  and  jR  <?.  2>aM<-     Ftens 
iiMbr,  fcr  the  appellanto.  Bauml 

V:  7!  OUo  and «/:  >&  i>air£9,  ibr  the  appeUe«i. 


-m-^mmmm 


A  leftae  of  lands  for  a  temi  of  three  years,  or  less,  though  in  writiog  and 
sealed,  may  be  surrendered  by  a  writing  not  under  seal 

APPEAL  from  the  Tippecanoe  Oircmit  Court.  8atm^ 

HivvA,  J. — John  Petere  sned  Bamee  for  holding  oyer  ^ 
oeitidn  real  estate  by  him  ocenpied  as  a  tenant.  Banmee  had, 
ft  is  allied,  t(^tber  widi  one  E.  Petere^  rented  and  tefcea 
a  Wfitten  lease  for  three  years  firom  DtcJki.  Th^  agreed 
\Mm&&a  themselTes  as  to  a  division  of  said  lands.  After 
oeeni^ing  nearly  a  year,  defendant  agreed  wiUi  Diohe^  in  c(m* 
sideration  of  the  payment  of  1^25,  the  surrender  of  his  notes 
for  the  last  two  years'  rent,  and  that  Dieke  shonld  rent  him 
o&er  lands,  upon  his  giving  security,  to  deliver  np  said  lands  at 
the  end  of  the  year,  and  made  the  following  writing  upon  the 
baek  of  said  lease,  whidi  he  delivered  to  said  Dicks^  to  wit: 

^December  22,  1857.  I  hereby  relinquish  my  claim  to 
the  within  article.  Luthes  Babnes.'' 

On  the  29th  of  the  same  month  the  plaintiff  bought  said 
lands  so  rented  to  Peters  and  Barnes^  took  a  deed  therefor, 
and  an  assignment  of  the  lease  to  himself.  Barnes  afterward 
refused  to  give  possession.  On  the  trial,  the  Circuit  Court 
refused  to  permit  the  plaintiff  to  give  in  evidence  the  writing 
of  December  ,22^  on  the  back  of  said  lease,  or  oral  testimony 
of  the  circumstances  under,  or  consideration  for,  which  said 
writing  was  executed  and  surrendered.  The  defendant  had 
judgment.  Was  the  ruling  correct?  The  Court  filed  a 
written  opinion  on  the  point,  by  whieh  it  appears  the  Govt 
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Mfty  Term,  concluded  &At  the  lesfiee  held  sndi  an  interest  in  the  land 

1861.      leased  as  forbid  his  being  ousted,  unless  he  had  relinqniBhed 

Deknt      or  transferred  that  interest  by  a  writing  under  seal,  duly 

^     I^  Tn-   acknowledged,  in  pursuance  of  certain  statutes.    1  R.  S.,  §  6, 

ChbistianP.  300;  id.  §4,  p^  233.    The  latter  statute  is  as  follows: 

Univebsitt.  "Conveyances  of  land,  or  of  any  interest  therein,  shall  be  by. 

deed  in  writing,  subscribed,  sealed  and  duly  acknowledged 

by  the  grantor,  or  by  his  attorney,  except  honajide  leasee  for 

a  term  not  exceeding  three  years."    A  lessee  of  lands  for  less 

than  three  years  has  not,  in  our  opinion,  such  an  interest  in 

the  same  as  makes  it  necessary  for  him  to  surrender  the  same 

by  an  acknowledged  and  sealed  instrument.    A  lease  for  three 

years,  or  less,  need  not  be  evidenced  by  such  instrument.    In 

other  words,  that  kind  or  amount  of  interest  in  lands  can  be 

created  in,  or  transferred  to,  a  lessee  by  a  lessor,  without  such 

instrument.    If  the  estate,  if  it  may  be  termed  such,  can  bo 

created  without  the  use  of  such  instrument,  it,  can  certainly 

be  surrendered  in  the  same  manner  it  is  created.    And 

although  a  sealed  instrument  may  be  resorted  to  in  nwlring 

the  lease,  yet  as  it  could  have  been  made  and  would  hare 

been  binding  without  it,  the  surrender  of  such  interest  need 

not  necessarily  follow  the  mode  so  resorted  to  in  creating  the 

interest    The  consequence  is  that  the  rulings  of  the  Court 

were    erroneous.      MoKinney  v.   Reader^  1  Watts,  128; 

2  Smith's  Lead.  Ca.  184. 

Per   Curiam, — The   judgment  is  reversed,  with  costs. 
Cause  remanded,  <fec. 
J.  M.  LaRue  and  D.  Royse^  for  the  appellant 
R,  G.  Qregory  and  James  Gregory^  for  the  appellee. 


•  •  > 


Dennt  v.  The  Nobth  Western  Chbistian  UinvBBsrrr- 

Buit  upon  a  sabscription  to  the  stock  of  the  North  Western  Christian  Umvet' 
9Uy^  made  payable  in  lumber.    The  sabscriptaon  was  not  dated,  nor 
the  time  of  its  ezeoatioii  arerred. 
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kittt  IB  the  date  of  the  sufaBoriptioii  was  not  material  bat  was  matter   Maj  Tens, 
of  form  merely,  the  Direction  could  not  be  raised  bj  demurrer.  1861. 

Bddj  also,  that  the  charter  of  the  university  authorized  the  subscription.       — tTwv — 
Where  the  ground  of  objection  to  the  admission  of  testimony  is  not  pointed  ^^ 

out  to  the  Courti  it  is  not  error  to  overrule  the  oljection.  Tbx.  N.  W. 

Where  in  a  suit  upon  a  written  iiistrument  there  is  no  plea  denying  the  Ghbistiah 
ezMution  of  it  under  oath,  evidence  tending  to  n^ative  its  execution  is  ^^^'^™'i^^* 


sot  admissible. 
If  the  subscriber  had  complied  with  the  requirements  of  the  universily 
charter  by  paying  the  interest  upon  his  subscription  and  securing  the 
payment  of  the  principal,  by  reason  of  which  he  was  not  liable  to  be  sued 
upon  his  subscription,  the  burden  of  proving  those  facts  vras  upon  him. 

APPEAL  from  the  HendHcJes  Common  Pleas.  J^*^^' 

WoBDEN,  J. — Suit  by  the  University  against  Denny ^  upon  a 
stock  subscription,  by  which  he  subscribed  for  one  share  of 
stock,  payable  in  lumber.  Demurrer  to  the  complaint  over* 
ruled,  and  exception  taken.  Issue;  trial  by  the  Court;  find- 
ing and  judgment  for  the  plaintiff,  a  new  trial  being  refused. 

The  objections  to  the  complaint  are,  that  it  does  not  disclose 
die  date  of  Denny*s  subscription,  and  also  that  the  corpor* 
ation  had  no  power  to  take  any  thing  but  a  cash  subscription. 

The  subscription  set  out  does  not  contain  any  date,  nor 
does  the  complaint  show  when  it  was  made.  But  where  time 
is  not  miUerial^  as  it  is  not  in  this  case,  it  is  matter  of  form 
only,  and  the  defect  is  not  reached  by  demurrer.  We  are  of 
opinion  that  the  charter  of  the  plaintiff  sufficiently  authorizes 
the  subscription.    Local  Laws,  1849-50,  p.  624. 

A  new  trial  was  asked  for  on  several  grounds,  such  of 
which  as  are  relied  upon  in  the  brief  of  counsel  will  be 
noticed. 

The  record  shows  that  the  plaintiff  offered  in  evidence  the 
subscription  sued  upon,  and  some  oral  testimony;  and  that 
the  defendant  ^^  excepted  to  the  evidence  introduced,  or  so 
much  thereof  as  disclosed  the  conversations  had  by  said  witr 
nesses  with  Benjamin  Robins^  and  the  statement  of  Bobim 
to  each  of  the  witnesses  in  the  absence  of  the  defendant,  and 
to  the  introduction  of  the  writing  sued  on,  severally,"  which 
objection  was  overruled,  &c.  It  does  not  appear  that  any 
ground  of  objection  was  stated,  or  pointed  out  to  the  Court ; 
and  it  has  been  held  in  numerous  instances  by  this  Court^  that 


m  cAsm  m  thb  sufsbmb  oodbt 

Mif  Ttm^  liiB  Bol  «t«or  to  ormrale  an  objeetikm  msAm  in  tUs  gmimi 
ISSl.     manner. 


Dsvw  The  defendant  offered  to  prore  by  a  witness,  that  he  did 
Tern  s  W  ^^^  ^^^  ''^^  name  to  the  writing  sned  on,  but  only  stated  to 
CHiiftTiAN  Jokfi  (yjSTane^  (the  ag^it  of  the  plaintiff,  by  whom  the  sub* 
Uuivusivr.  aeriplioD  was  procured,)  that  he  conld  put  his  name  down  en 
a  piece  of  paper  for  one  share  of  the  capital  stock,  payable  in 
lumber.  That  (ySlxne  stated  that  he  had  no  authority  to 
receive  such  subscription,  but  that  he  could  take  the  defendant's 
name  for  one  share,  payable  in  lumber,  and  submit  it  to  the 
trustees  of  the  plaint^.  This  testimony  was  rejected,  and  the 
defendant  excepted.  The  testimony  thus  offered  only  tended 
to  nq^tiye  the  execution,  by  the'  defendant,  of  the  subscdp* 
tlon  soed  on.  There  being  no  plea  denying  such  exeeotioA 
under  oath,  the  evidence  was  inadmissible  and  properiy  i^ 
jected.  Unthanh  v.  The  Henry  County  Turnpike  Oo^  6 
Ind.  125.  In  another  part  of  the  bill  of  exceptions  it  appeaw 
lliat  the  plaintiff,  •in  rebutting,  was  permitted  to  give  in  evi- 
dence  convensations  between  one  Vickere  and  Habiney  aad 
namrick  and  Robins^  over  the  objections  of  the  defendant, 
made  on  the  ground  that  their  conversations  were  not  with 
the  defendant,  and  were  irrelevant.  The  conversations  we 
regard  as  unimportant,  ^  and  without  stopping  to  inquire 
whether  their  admission  was  strictly  correct,  we  think  th^ 
may  be  stricken  out  and  still  leave  ample  evidence  to  support 
the  finding. 

The  only  other  point  made  by  the  appellant  is  as  to  tiie 
Buffid^icy  of  the  evidence  to  sustain  the  finding.  The  de- 
ficiency in  the  evidence  is  claimed  to  be  a  failure  to  prove 
that  Denny  had  not  paid  the'  interest  due  on  his  stock,  and 
had  not  secured  the  payment  of  two  thirds  thereof.  If  tiiese 
facts  would  be  a  valid  defense  against  the  immediate  coUeo- 
tion  of  any  portion  of  the  subscription,  by  the  provisions  of 
the  charter  of  the  plaintiff,  the  ontbe  of  proving  them,-  wo 
think,  was  upon  the  defendant 

Per  Curiam. — The  judgment  is  afSrmed,  with  costs  and 
6  per  cent,  damages. 

{7.  O.  Nave  and  J.  Witheraw^  for  the  appellant. 

Wm*  Wallaoe  and  Benjamin  JSarrieon^  for  the  appdlea* 


or  XBE  SIATE  or  INZXAKA* 


IML 


Sbrlbb  9.  Thomas. 

Ift  a  fuit  hgr  tt»  mtBginfm  of  »  prMniaaorx  note  agHin*  ibs  malwr,  »     ,^^ 
jvdpaeai  nooTeied  aguiuit  the  iiMikBr  m  gamahiit,  in  mi  attMstuaant       ^W*>'*** 
proceeding  agtinst  the  payee  or  any  prior  holder  of  the  note^  nuij  be 
pleaded  in  bar  of  the  suit^  if  the  judgment  was  rendered  before  the 
maker  had  notice  of  the  assignment 

APPEAL  from  tlie  Ko90VMko  Oommon  P1«m.  ISuaiaiif, 

Davisok,  S.—ThA  appellee,  who  wa*  the  plaintiff  bnmgbt  "^^^  ^ 
an  action  agauiat  JSAeder^  upon  a  promifaory  note  for  ilh» 
payment  of  f200«  The  note  beans  date,  Ootci)er  8, 1866,  and 
waa  payable  to  Binnet  Cairr  and  Janu9  Carpent0t^  who 
aangned  it  to  one  Dcmd  Denman^  who  on  June  36»  186?^ 
aMigned  the  same  to  the  plaintiff.  Defendanlfa  answer  ooft- 
tains  three  paragraphs.  The  first  and  second  led  to  issaes  of 
fML  To  the  third  there  was  a  demurrer  sustained.  The. 
Court  tried  the  cause,  and  found  for  tiie  plaintiff;  and,  bar* 
iag  refused  a  new  trial,  rendered  judgment,  dsc 

The  action  of  the  Court,  upon  the  demurrer  to  the  third 
paragraph  of  the  answer  raises  the  only  question  in  the  case. 
That  paragraph  alleges,  substantially,  these  facts :  ^^  On  Juns 
34,  1857,  Franoie  Haskins-et  al.  instituted  a  suit  in  tiie 
K^9ciu$ho  Common  Pleas  against  Denman^  the  plaintiff's 
assignor,  upon  a  note  for  9800 ;  and  on  tiie  same  day  pro* 
cured  an  attachment  against  his  goods  and  chattels^  and  also 
filed  their  affidavit,  alleging,  inter  alia^  that  Shetiery  the  prea* 
ent  defendant,  was  indebted  to  Denman^  the  then  defendant, 
on  the  same  promissory  note  now  in  suit ;  and,  thereupon, 
they  procured  a  summons  against  Shetler,  as  garnishee,  to 
appear  at  the  then  next  term  of  the  Court,  and  answer  as  to 
suoh  indebtedness.  It  is  averred  that  Shetler  was  summoned 
as  garnishee,  on  July  2, 1857,  and  that^  within  five  days  there- 
after he  furnished  the  officer  who  served  the  summons  with 
a  certificate,  to  the  effect  that  he  had  executed  tlie  note  on 
wliieh  tiiis  suit  is  brought ;  that  the  same  had  been  assigned 
to  Denman^  and  was  unpaid,  and  that  he  had  no  knowledge 
whatever  of  J}enman  having  in  any  way  transferred  or 
assigned  it;  that  at  the  next  term  of  said  Court,  vsl,  oa 
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lUy  Term,  July  80, 1867,  the  plaintifb  in  the  attachment  suit  recoyered 
1861.  a  judgment  against  Denman^  the  then  defendant,  and  also  a 
WHm  judgment  against  Shetler^  the  present  defendant,  as  such  gar- 
^'  nishee,  on  the  note  now  in  suit,  for  the  full  amount  of  its 
principal  and  interest.  And  he  in  fitct  says,  that  at  all  the 
times  above  stated,  he  had  no  notice  or  knowledge  of  assign- 
ment by  Denman  to  the  plaintiff. 

.We  perceive  no  ground  upon  which  the  decision  of  the 
Common  Fleas  upcm  the  demurrer  to  the  third  defense  can 
be  sustained.  The  demurrer  admits  the  facts  pleaded.  And 
tJiey  obviously  constitute  a  sufBcient  bar  to  the  action.  The 
code  says :  ^^  Whatever  defense  or  set-off  the  maker  of  any 
^  promissory  note  had,  before  notice  of  assignment,  against 

an  assignor,  or  against  the  original  payee,  he  shall  have  also 
against  their  assignees.''  1  B.  S.,  §  6,  p.  378.  In  the  [Revi- 
sion of  1843)  there  is  a  provision  similar  to  the  one  just  cited, 
and  under  it  this  Court  has  decided,  that  ^^  in  a  suit  by  the 
assignee  of  a  note  against  the  maker,  a  judgment  recovered 
against  the  maker  of  the  note  as  garnishee,  in  an  attach- 
ment against  the  payee,  may  be  pleaded  in  bar  of  the  suit,  if 
the  judgment  was  rendered  before  the  maker  had  notic^  of 
tlie  assignment"  Covert  v.  NeUon^  8  Blackf.  265.  This 
decision  seems  to  be  decisive  of  the  case  before  us. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

James  H.  Carpenter,  H.  C.  Nefwcomib  and  John  TwrJAng- 
ion,  for  the  appellant 


■  ■■  I 


Whiie  v.  Rosb. 

Twt9d,ay,  APPEAL  from  the  Laporte  Common  Pleas. 

"***  '  .  Per  Curiam. — In  this  case  there  was  no  motion  for  a  new 

trial ;  nor  does  the  record  show  any  proper  exception  to  the 
.  rulings  of  the  Court  Ko  question  is,  therefore,  properly  be- 
fore us. 
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The  jndgment  is  afiSrmed,  with  3  per  cent,  damages  and  Vi^y  Term, 
ooBtfl.  1861. 

J.  B.  NiU^^  for  the  appellant.  Tolbdo,  &c. 

Railboad  Co. 

V. 

Stithobn. 


■  * ♦*  > 


WiQTON  and  Another  v.  Cutting. 
APPEAL  from  the  Lagrange  CSrcuit  Conrt.  TSiuia^^ 


Per  Curiam. — The  jndgment  in  this  case  is  affirmed,  on 
the  authority  of  Smith  v.  Doggett^  14  Ind.  p.  442,  with  2  per 
cent,  damages  and  costs. 

John  B,  Howe^  for  the  appellants. 

R.  Parrett^  for  the  appeUee. 


JUM^ 


»  »»»  » 


The  Toledo,  Wabash  and  Western  Railboad  Company 

V.  Stithorn. 

APPEAL  from  the  Allen  Common  Pleas.  'Rusday, 

Per  Curiam. — Suit  by  Stithorn  against  the  Toledo^  Wabash  ""*  ^ 
and  Western  Railroad  Co.^  for  the  yalue  of  a  horse  alleged 
to  have  been  killed  on  the  road.  It  is  averred  in  the  com- 
plaint, that  the  horse  was  killed  by  the  negligence  of  the 
company.  There  is  no  allegation  that  the  road  was  not 
fenced,  and  no  question  is  made  on  that  point,  as  the  suit 
was  in  the  Common  Pleas,  and  was  instituted  before  the  pas^ 
sage  of  the  act  of  1859.  There  was  no  evidence  at  all,  on 
the  trial,  as  to  how  the  horse  was  killed.  It  was  proved  that 
the  horse  was  found  dead  by  the  side  of  the  road ;  but  whether 
the  horse  ran  against  the  locomotive,  or  the  locomotive  agftinst 
the  horse,  does  not  appear. 

lite  judgment  is  reversed,  with  costs.   Cause  remanded,  &cu 

W.  Z.  Siewart^  for  the  appellant. 
Vol.  XVI.— 16 
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Hfty  Tenn, 

1861. 

MouNTJor 

T. 

Mdlukik. 

Ttie$dai/y 
June  4. 


CASES  IN  THE  SUPREME  COURT 

Thb  Indiakapolis  and  Cincinnati  Railboad  Compant  v. 

COLLIBS. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Per  Curiam. — It  ie  objected  that  the  evidence  does  not 
sustain  the  judgment,  in  this,  that  it  was  not  shown  that  the 
cars  of  appellant  did  the  injury  to  the  animal,  complained  of. 
The  witnesses  speak  of  the  injury  done ;  that  it  was  done  by 
the  cars ;  and  that  the  animal  lay  by  the  side  of  the  railrpad 
track,  in  York  township.  Dearborn  county.  Now  there  are 
two  railroad  tracks  through  Dearborn  county,  and  even  if 
we  can  not  judicially  notice  that  there  is  but  one  passes 
through  the  township  named,  and  that  the  road  of  appellant, 
a  question  we  need  not  decide,  yet  the  evidence  so  strongly 
tends  to  sustain  the  finding,  that  we  can  not  disturb  the 
judgment. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

J,  S.  Soobey^  for  the  appellant. 

J.  T.  Brown  and  E.  Dumont^  for  the  appellee. 


^•»  • 


Tueaiay^ 
Jane  4 


MOUNTJOT  V.    MULLIKIN. 

APPEAL  from  the  Union  Common  Pleas. 

Per  Curiam. — Suit  upon  a  note.  Answer,  that  the  note 
was  given  in  consideration  that  the  plaintiff  who  carried  on 
a  machine  shop,  had  repaired,  and  would  further  repair,  a 
threshing  machine,  no  time  being  fixed  therefor;  and  that  he 
had  failed  and  refused  to  make  such  further  repairs,  though 
often  requested. 

This  answer  does  not  show  a  breach  of  the  plaintiff's 
promise  to  repair  the  machine.  The  place  of  making  the 
repairs  would  be  the  shop  of  the  plaintiff.  It  would  devolve 
upon  the  defendant  to  place  the  machine  at  the  shop,  and 
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Teqaeet  the  repairs,  before  the  plaintiff  would  be  bound  May  Term, 

to  act    The  promises  were,  as  the  case  stood,  independent.  ^861. 

13  Ind.  273.  Johnsoh" 

The  judgment  is  aflBrmed,  with  1  per  cent  damages  and  ,«     J* 

costs.  Council  of 

J.  F.  Oardwr,  for  the  appellant  ^^^^xh''^' 
Nelson  Trualer^  for  the  appellee. 


I  ■  •mm  • 


Johnson  v.  The  Common  Council  op  thb  City  of  Indian- 
apolis. 

As  the  general  law  of  1852  for  the  incorporation  of  cities  does  not  pre- 
scribe by  what  name  existing  corporations  adopting  its  provisions  shall 
be  known,  thej  might,  and  the  Court  may  presume  they  did,  retain  their 
former  corporate  names. 

The  Court  can  not  judicially  know  the  corporate  name  of  a  city  thus 
organized. 

A  person  contracting  with  a  city,  for  the  improvement  of  a  street  in  such 
city,  is  bound  to  take  notice  of  the  provisions  of  the  general  law  regulat> 
ing  such  improvements ;  and  must  also  ascertain  whether  the  Common 
Council  have  so  conducted  the  letting,  as  to  render  the  property  holders 
liable  ibr  the  improvement 

The  corporation  can  not  be  made  liable  for  work  done  in  the  improvement 
of  streets,  except  as  to  the  crossings  of  streets  and  alleys,  though  the 
contract  may  have  been  let  by  the  Common  Council  without  the  requis- 
ite petition  from  the  property  holders. 

Quoere :  Whether  the  individual  members  of  the  Common  Council  would, 
in  Such  case,  be  liable  to  the  contractor  for  the  work  done  by  him. 

APPEAL  from  the  Marion  Circuit  Court.  Taesd^, 

Pebkins,  J. — Johnson  sued  the  city  of  Indianapolis^  by 
the  name  and  style  of  "  The  Common  Council  of  the  City 
of  Indianapolis^^  for  work  done  by  him  in  grading  and 
graveling  a  certain  street  in  said  city,  after  the  adoption  by 
the  city  of  the  general  law  of  1852,  for  the  incorporation  of 
cities. 


10  m 
138  4er 


16   227 
171   261 
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Hay  Term,  The  ooznplaint  alleges  that  the  council,  without  any  peti- 

1861.  tion  having  been  fQed  for  the  improvement,  advertised  fiwr 

JoHHfiOH  bids,  and  let  the  grading  and  graveling  of  Meridian  street 

rp     ^'  to  the  plaintiff,  npon  the  bid  presented  by  him;  that  the 

GouNGii.  OF  property  holders  refused  to  pay,  because  no  petition  was 

iNDiAHAP.  fi]g^ .  j^jj^j  ^^^  ^jjg  council  refuse  to  sue  them,  and  refuse  to 

OLIS. 

make  payment  on  behalf  of  the  city. 

A  demurrer  to  the  complaint  was  sustained,  and  final 
judgment  given  for  the  defendant. 

A  question  is  made  as  to  the  corporate  name  of  the  city« 
The  act  authorizing  existing  towns  and  cities  to  adopt  its 
provisions  as  their  several  charters,  does  not  prescribe  a  name. 
1  R.  S.,  p.  203.  They  would  therefore  be  authorized  to,  and 
we  may  presume  they  severally  did,  in  adopting  the  act  as  a 
charter,  retain  their  former  corporate  names.  We  do  not  know 
judicially  what  the  corporate  name  of  a  city  thus  organized 
is,  any  more  than  we  know  the  name,  of  individuals. 

Touching  the  liability  of  the  city,  the  charter  under  which 
the  work  in  question  was  undertaken  provides,  that  streets 
should  be  improved  upon  the  petition  of  two  thirds  of  the 
property  holders  thereon ;  that  the  property  holders  should 
pay  the  contractor  for  the  improvement  in  each  case,  except 
street  and  alley  crossings ;  and  tliat  the  city  should  not  be 
liable  to  the  contractor,  except  for  such  crossings.  This 
charter  was  a  general  law,  of  which  the  contractor  was 
bound  to  take  notice.  It  gave,  as  appears,  to  the  city  coun- 
cil but  a  limited  authority  in  the  matter  of  street  improvement ; 
and  prohibited  the  council  from  binding  the  city  to  pay  for 
such  improvement  opposite  the  property  of  an  individual 
proprietor.  Of  this  the  contractor  was  bound  to  take  notice; 
and  hence,  the  duty  devolved  upon  him,  before  he  took  the 
contract,  of  ascertaining  whether  the  council  had  so  conducted 
the  letting  as  to  render  the  property  holders  liable.  It  was 
also  his  duty  to  ^atisfy  himself  as  to  their  ability  to  pay. 
The  City  of  Ifew  Albany  v.  Sweeney^  13  Ind.  246.  The 
industrious  counsel  for  the  city  has  collected  the  following 
authorities,  bearing  upon  the  case:  Praiher  v.  City  €f  Jm- 
inffton^  13  B.  Monroe,  559 ;  Martin  v.  Mayor^  &e,^  1  Hill, 
550 ;  Miichdl  v.  RocJdand^  41  Main**  ««« •  Thrfvir  v.  Oit^ 
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cf  Bo9ton^  19  Pick.  518 ;  Angell  &  Ames  on  Cor.  250 ;  M^y  Term, 
Mayor  v.  Curdiff^  2  Comstock,  165 ;  McSpedon  v.  &aut^      1861. 
4  Abbott  Pr.  B.  22 ;  Peterson  v.  Mayor  of  New  Tork^      FaAius 
N,  ¥•  Com.  P.;  Brady  v.  Mayor,  7  Abbott  Pr.  R  232:       g^- 
People  eoQ  rd,  y.  Flagg,  5  Abbott  Pr.  R.  237 ;  Smith  on 
Const  Con.  791 ;  Kyle  v.  Malin,  8  Ind.  34 ;  Hodges  v.  City 
of  Buffalo,  2  Denio,  110.    In  Swift  v.  The  City  of  Williams' 
hurgh,  24  Barbour,  407,  the  identical  question  which  arises 
in  this  case  was  considered ;  and  the  Court  held  that  it  was 
tiie  duty  of  the  contractor  to  examine  the  records  in  the  o£Sce 
of  the  city  clerk,  and  ascertain  whether  a  petition  had  been 
presented.    For  Indiana  decisions,  see  Perk.  Dig.  316. 

This  case  is  a  hard  one.  The  appellant,  relying  npon 
the  integrity  and  intelligence  of  the  city  council  in  the  dis- 
charge of  its  duties,  has  entered  into  a  contract  which  that 
council,  as  the  agent  of  the  city,  had  no  power,  as  the  plain- 
tiff was  legally  bound  to  know,  to  make  or  receive.  The 
consequence  is,  that  no  one,  unless  the  members  of  the  coun- 
cil personally,  is  liable  upon  the  contract.  See  Angell  & 
Ames  on  Cor.  250,  et  seq.  The  members  of  the  council  are 
personally  liable,  if  the  agent  of  an  individual  would  be  • 

under  the  circumstances. 

Per  Curiam. — ^The  judgment  below  must  be  affirmed,  with 
costs. 

TAom/is  D.  Walpole  and  R.  Z.  Walpole,  for  the  appellant 

B.  K.  Elliott,  for  the  appellee. 


►  *»•  A 


Fbamb  and  Another  v.  Bbll. 


APPEAL  from  the  Orant  Circuit  Court.  Tuesday, 

Per  Curiam. — Suit  to  foreclose  a  mortgage  given  to  secure       *  ' 
installments,  tiie  last  of  which  was  not  due.    Default.    Judg- 
ment for  sale,  without  inquu*y  as  to  the  divisibility  of  the 
m<Mrtgaged  premises,  &c.    Appearance  by  the  defendant  at 
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The  State 

V. 

Shadlet. 


May  Term,  the  same  term,  and  motion  to  set  aside  the  judgment  for  sale, 
1861.      on  account  of  the  irregularity.    Motion  overruled,  Ac. 

The  motion  should  have  been  granted,  notice  having  been 
given  to  plaintiff.  See  Cubherly  v.  Wine^  18  Ind.  858.  The 
judgment  was  clearly  erroneous  on  its  face,  as  the  Oourt  could 
not  fail  to  see. 

The  judgment  is  reversed  back  to  the  default,  with  costs, 
but  no  further.    Cause  remanded  for  further  proceedings. 

J.  H.  Jone9^  for  the  appellant. 

W.  Otobq^  for  the  appellee. 


«i^»^»« 


Thb  State  v.  Shadley  and  Others. 

In  a  prosecution  for  cutting  a  tree  upon  the  land  of  another,  the  value  of 
the  tree  constitutes  the  basis  upon  which  the  penalty  is  estimated,  and 
hence  the  damage  to  the  owner  need  not  be  alleged  in  the  information. 


Tliesday, 


APPEAL  from  the  Warren  Common  Pleas. 

Davison,  J. — ^This  was  an  information  against  the  appellees, 
who  were  the  defendants,  for  cutting  a  tree  on  the  lands  of 
another,  without  license.  The  charge  is,  that  the  defendants, 
on  March  16,  1858,  at  Warren  county,  did  then  and  there 
unlawfully  cut  down,  on  lands  belonging  to  the  heirs  of  JSi- 
ward  I.  Hamilton^  in  said  county,  one  green  beech  tree, 
of  the  value  of  one  dollar,  and  of  the  property  of  said  heirs, 
without  having  a  license  so  to  do,  from  said  heirs,  or  any 
other  competent  authority,  contrary,  &c.  There  was  a  motion 
to  quash  the  information  sustained,  and  the  State  excepted. 

The  information  is  said  to  be  defective  because  it  does  not 
allege  "that  the  owners  of  the  tree  were  damaged.''  There 
is  nothing  in  the  objection.  The  statute  thus  defines  the 
offense:  "Every  person  who  shall  injure  any  tree,  &c.,  on 

the  land  of  another  person, without  a  license  so  to  do 

from  competent  authority, shall  be  deemed  guilty  of  a 
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Gould 

V. 

GfiEoa. 


trespasB,  and,  upon  conviction,  shall  be  fined  in  five  times  May  Tenn, 
the  value  of  such  property,"  &c.  2  R.  S.,  §  14,  pp.  431,  432.  1861. 
In  this  instance,  the  tree  injured  is  alleged  to  be  of  the  valne 
of  one  dollar,  and  as  such  valne  constitutes  the  basis  upon 
which  the  penalty  for  the  commission  of  the  offense  is 
estimated,  there  seems  to  be  no  valid  reason  whv  the  dam- 
age  to  the  owners  of  the  property  should  have  been  alleged. 
Such  allegation  is  not  a  requirement  of  the  statute,  nor  does 
the  nature  of  the  offense  require  it 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Henry  M.  Nourae^  for  the  State. 

B.  F:  Oregory  and  J.  Harper^  for  the  appellees. 


•  •#»  • 


Gou^D  and  Another  v.  Gbbgg  and  Another. 

.      4 

A  bill  of  exceptions,  purporting  to  set  out  the  evidence,  must  contain  tke 
technical  and  indispensable  words,  "  this  was  all  the  evidence  given  in 
the  cause." 


APPEAL  from  the  Laporte  Circuit  Court. 

Per  Curiam, — No  question  is  raised  in  this  case,  except  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  finding  below. 
The  bill  of  exceptions,  purporting  to  set  out  the  evidence,  does 
not  contain  the  technical  and  indispensable  words,  "this  was 
all  the  evidence  given  in  the  cause,"  as  required  by  the  30th 
rule.  There  are  numerous  cases  in  which  it  has  been  held  by 
this  Court  that  strict  compliance  with  the  rule  is  necessary, 
to  repel  the  presumption  of  further  evidence. 

The  judgment  below  is  affirmed,  with  costs. 

W.  Z.  Stuart^  for  the  appellants. 

JamA%  Bradley  and  D.  J.  Woodward^  for  the  appellees. 


Tuesday, 
June^ 
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VUjTtrm, 

1861.  COBNKLLB   V.    ThB   StATB. 


Ul    115 


GOJRNKILLS 

▼«  An  indictment  will  lie  for  an  assault  and  battery  with  intent  to  oommit 

The  assault  and  battery  is  suflSciently  charged,  where  the  indictment  alleges 
"that  the  defendant  did,  in  and  upon  one  A.,  unlawfully,  feloniously  and 
maliciously  make  an  assault,  and  did  unlawfully,  malicioasly  and  feloni- 
ously touch,  strike  and  wound  the  said  A.'* 

On  the  trial  it  appeared  that  the  defendant  had  put  his  hand  or  fingers  into 
the  pocket  of  A.,  with  the  intention  of  stealing  his  money,  but  wts  detected 
and  arrested  in  the  attempt. 

Beldf  that  a  conyiction  for  an  assault  and  battery  with  intent  to  commit  a 
larceny  was  not  erroneous. 

2l«e»(fay,  APPEAL  from  the  Vanderburgh  Circuit  Court. 

"***  Per  Curiam. — ^The  appellant  was  tried,  convicted,  and  sent 

to  the  penitentiary,  upon  an  indictment  charging  that  the  de- 
fendant, on,  &c.,  at,  &c.,  '^  in  and  upon  one  Charles  Knawles^ 
then  and  there  being,  unlawfully,  feloniously  and  maliciously, 
did  make  an  assault,  and  did  unlawfully,  maliciously  and 
feloniously  touch,  strike  and  wound  the  said  Charles  Knowles^ 
with  the  felonious  intent,  the  moneys  of  said  Charles  Knowles^ 
from  the  person  of  the  said  Charles  Knowles^  then  and  there 
feloniously  and  unlawfully  to  steal,  take  and  carry  away, 
contrary,"  &c.  A  motion  to  quash  the  indictment  was 
overruled. 

It  is  insisted  that  an  indictment  will  not  lie  for  an  assault 
and  battery  with  intent  to  commit  a  larceny.  A  larceny  is  a 
felony,  and  tlie  statute  is  explicit  that  ^^  every  person  who 
shall  perpetrate  an  assault,  or  an  assault  and  battery,  with 
intent  to  commit  a  felony,  shall,  upon  conviction  thereof,  be 
imprisoned  in  the  State  prison,''  &c. 

The  case  charged  is  within  the  letter  of  the  statute,  and  we 
can  not  say  that  it  is  not  within  its  spirit. 

Again,  it  is  objected  that  the  battery  is  not  charged  in 
the  language  of  the  statute,  and  therefore  the  indictment- is 
bad.  The  statute  provides,  that  ^'  words  used  in  the  statute  to 
define  a  public  offense  need  not  be  strictly  pursued,  but  other 
words,  conveying  the  same  meaning,  may  be  used."  2  B.  8. 
1852,  §  59,  p.  368.    The  indictment  seems  to  be  sufficient. 


▼. 
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On  the  trial,  it  appeared  that  Knowles  was  in  a  crowd  of   liay  Tma^ 
peiBons  collected  at  a  county  fair,  when  the  defendant  put      1861« 
his  hand,  or  fingers,  into  the  pocket  of  Knowles^  with  the       Dala 
evident  intention  of  stealing  his  pocket  book,  containing 
money ;  but  Knowlen^  discovering  the  attempted  theft,  sebsed 
^  defendant,  and  frustrated  his  design. 

It  is  the  opinion  of  a  majority  of  the  Court,  that  there  is  no 
wror  in  the  case. 

The  judgment  is  affirmed,  with  costs. 

Chandler  and  Hyvus^  for  the  appellant. 

J.  E.  McDonald^  Attorney  General,  and  A.  Z.  Roaohe^  for 
the  State. 


Daub  and  Others  v.  Bugh. 

In  a  proceeding  lor  the  foreclosure  of  a  mortgage,  where  part  only  of  the 
installments  secured  by  it  are  due,  the  Court  must  inquire  and  find 
whether  the  mortgaged  premises  are  susceptible  of  diyision,  and  such 
finding  must  be  entered  of  record. 

APPEAL  from  the  BlacJ^ord  Common  Pleas.  IStuday^ 

Hakka,  J. — Suit  on  notes,  and  to  foreclose  a  mortgage.  ^"^ 
Judgment  by  default  A  copy  of  the  notes  and  mortgage 
are  made  exhibits.  Two  of  the  notes  were  not  due ;  nor  does 
the  mortgage  appear  to  have  been  recorded.  A  purchaser 
from  the  mortgagors,  subsequent  to  the  date  of  the  mortgage, 
is  made  a  defendant,  but  it  is  not  averred  that  he  had  notice 
of  the  mortgage.  The  record  shows  that  the  case  was  sub* 
mitted  to  the  Court  on  the  complaint  and  exhibits. 

After  the  judgment,  and  during  the  same  term,  the  defend* 
ants  appeared  jEtnd  moved  the  Court,  upon  written  causes  filed,, 
to  set  aside  the  default  and  judgment,  and  permit  them  to 
defend.  It  is  not  shown  that  they  had  any  defense,  by  any 
thing  of  record,  other  than  as  alleged  in  the  written  eauseS) 
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ll«j  Tenn,  whidi  were  not  Bwom  to,  and  are,  in  Bnbetaace:  1.  That 

1861'     the  complaint  does  not  state  fiEusts  sufficient    2.  The  Court 

Allkn      had  not  jurisdiction.    3.  The  judgment  is  for  too  great  an 

^jT*         amount.    4.  The  judgment  is  contrary  to  law.    6.  The  judg* 

ment  is  not  sustained  by  the  finding  of  the  Court. 

The  judgment  was  for  the  whole  amount  of  Uie  note  due, 
and  ^ose  not  then  due,  and  that  the  land  be  sold  therefor; 
and  directed  that  upon  the  payment  of  the  amount  due, 
execution  should  not  issue  until  the  second  note  should 
become  due. 

There  was  no  finding  as  to  whether  the  laud  was  susceptible 
of  division.  There  should  have  been  a  finding  and  entry 
upo>n  that  point.  Frame  v.  Bdl^  ante^  p.  229.  As  the 
proceeding  was  intended  to  conclude  the  subsequent  pur- 
chaser, perhaps  proof  should  have  been  offered  upon  the  fact 
t&at  he  had  notice. 

The  judgment  should  be  reversed  back  to  the  default ;  but, 
so  far  as  there  is  any  thing  in  the  record,  we  do  not  see  that 
the  default  should  be  set  aside  to  permit  the  introduction  of 
a  defense,  as  it  is  not  shown  that  any  such  exists. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

TT.  Broth&i'ton^  A.  Kilgore  and  C.  E.  Shipley^  for  the 
appellants. 


^•m  •» 


AixKN  V.  GiLLUM,  Executor  of  Dukcan. 

The  statute  does  not,  in  express  terms,  require  the  oomplaint  for  a  new 

trial  to  be  sworn  to. 
A  jurat  in  these  words,  viz.,  "  Sworn  to  before  me,  this  3d  Aprils  1860, 

A.  B.f  cPk,"  IB  good,  though  the  Court  of  which  the  officer  was  clerk  is 

not  shown. 
The  correct  practice,  on  the  hearing  of  a  complaint  for  a  new  trial,  is  for  the 

parties  to  bring  their  witnesses  into  Ck)urt,  and  have  them  testify  onllj  in 

nfoienoe  to  the  matters  involved  in  the  i^licalion. 
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Tbo  sew  eridenoe  produoed  Bhoald,  viewed  in  oonoeotion  with  that  already  May  Temi, 
offisred  on  the  trial,  be  of  such  a  character  as  would  have  entitled  the     '1861. 
party  to  a  new  trial,  if  the  application  had  been  made  in  term  time. 


Allsn 


APPEAL  from  the  Orange  Common  Pleas.  (Jillum. 

Hakka,  J. — At  the  October  term,  1859,  of  said  Court,  the 
appellee  obtained  a  judgment  against  the  appellant;  at  the^JJJ^^' 
next  term  of  said  Court,  the  appellant  filed  a  petition,  alleg- 
ing that  he  had,  since  the  former  term,  discovered  a  cause 
for  a  new  trial,  viz.,  that  he  had  discovered  three  witnesses, 
whom  he  named,  by  whose  testimony  he  could  prove  that  the 
note  which  was  the  foundation  of  the  action  was  executed 
on  Sunday^  and  that  the  payee  of  the  note  said  that  he  had 
purposely  taken  it  on  that  day,  because  he  never  expected, 
nor  intended,  to  collect  it ;  that  petitioner  did  not  know  of 
said  witnesses  during  said  term,  and  was  surprised,  at  the 
trial,  that  those  he  produced  did  not  testify  to  the  same  facts, 
which  are  true. 

On  motion  of  the  appellee,  the  Court  dismissed  the  petition. 
This  ruling  presents  the  only  point  in  the  case. 

The  ruling  is  attempted  to  be  sustained  on  two  grounds : 
first,  that  the  petition  was  not  properly  sworn  to ;  second,  the 
affidavits  of  the  witnesses  were  not  produced. 

As  to  the  first,  tlie  petition  appears  to  be  signed  by  the 
appellant,  and  has  appended  to  it  the  following  words: 
''  Sworn  to  before  me,  this  3d  April,  1860.  H.  C.  Wible^ 
crk.**  Tlie  statute,  2  R.  S.,  §  356,  p.  119,  provides  that  the 
complaint  may  be  filed  with  the  clerk,  within  one  year,  on 
which  a  summons  shall  issue,  requiring  the  adverse  party  to 
appear  and  answer  on  or  before  the  first  day  of  the  next 
term.  The  application  shall  stand  for  hearing  at  the  term  to 
which  the  summons  is  returned  executed,  and  shall  be  sum- 
marily decided  by  the  Court  upon  the  evidence  produced  by 
the  parties.  This  does  not,  in  express  terms,  require  the  com- 
plaint to  be  sworn  to ;  and  even  if  it  did,  we  do  not  think 
there  is  any  thing  in  the  failure  of  the  officer  to  state  that  he 
is  "clerk  of  the  Common  Pleas  Court  of  Orange  county.** 

As  to  the  second  point,  we  are  of  opinion  that  the  correct 
practice,  under  this  statute,  would  be  for  the  parties  to  bring 
their  witnesses  into  Courts  and  let  them  testify  orally  before 
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May  Torm,  the  Oonrt,  in  referenee  to  the  points  inTolred  in  such  appH* 
1861'      cation  for  a  new  trial. 

Sell  The  new  evidence  produced  should,  viewed  in  connection 

J  ^'         with  that  already  offered  on  the  trial,  be  of  snch  a  character 
as  wonld  have  entitled  the  party  to  a  new  trial,  if  the  appli- 
cation had  been  made  in  term  time.    Precisely  how  far  the 
petition  for  such  new  trial  should  show  that  fact,  we  need 
not  now  determine.    It  is  evident  that  like  complaint  for  a 
new  trial,  in  this  case,  was  radically  defective  in  that  respect 
Per  Curiam. — The  judgment  is  afiirmed,  with  costs. 
A.  J.  Simpson^  for  the  appellant. 
J,  CoUina  and  A.  B.  Collins^  for  the  appellee. 


■  •»»■ » 


Snx  and  Others  v,  Leslie. 

Where  a  party  places  his  name  upon  the  hack  of  a  negotiahle  promiflsoiy 
note,  creating  a  liability  in  favor  of  the  payee,  the  presumption  is  that 
he  intends  to  assume  the  liability  of  an  indorser,  and  nothing  more; 
but  this  presumption  may  be  controlled  by  parol  eyidence,  showing  that 
he  in  fiM;t  intended  to  assume  the  liability  of  a  maker,  in  which  case  he 
will  be  regarded  as  v^  joint  maker. 

Where  a  party  is  shown  to  have  signed  a  note  as  a  surety,  he  may  bo 
charged  as  a  joint  maker. 

TM8day,  APPEAL  from  the  White  Common  Pleas. 

""*  WoBDBiir,  J. — This  was  an  action  by  Suean  Leslie  against 

Milton  M.  SUl^  Robert  W.  Sill  and  James  W.  Bulger^  upon  a 
promissory  note  made  by  Milton  M.  Sill  to  the  plaintiff,  and 
indorsed  on  the  back  thereof,  in  blank,  by  Robert  W.  Sill  and 
Bulger.  The  complaint  charges  all  the  defendants  as  makers 
of  the  note.  Issues  were  formed  appropriate  to  the  determin* 
ation  of  the  character  of  the  liability  intended  to  be  assumed 
by  Robert  W.  Sill  and  Bulger,  in  placing  their  names  upon 
the  back  of  the  note.  Trial  by  jury ;  verdict  and  judgment 
for  the  plaintiff;  a  new  trial  being  refused. 


▼. 
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Robert  W.  SUl  and  Bulger^  severally,  assign  errors.    Tlie   M*y  Terai, 
only  point  made  in  the  brief  of  counsel,  relates  to  the  sufB-      1861' 
ciency  of  the  evidence  to  charge  them  as  makers  of  the  note.        Sill 

Where  a  party  thns  places  his  name  upon  the  back  of  a 
negotiable  promissory  note,  creating  a  liability  in  favor  of 
the  payee  thereof,  the  presumption  is  that  he  intends  to  as- 
sume the  liability  of  an  indorser  and  nothing  more ;  but  this 
presumption  may  be  controlled  by  parol  evidence  that  he  in- 
tended to  assume  the  liability  of  a  maker,  in  which  case  he 
will  be  regarded  as  a  joint  maker.  Vore  v.  Hurat^  18  Ind* 
551,  $md  authorities  there  cited. 

In  the  case  before  us,  there  was  no  evidence  offered  as  to 
the  kind  of  liability  intended  to  be  assumed  by  Robert  W, 
Sill^  and  consequently  nothing  to  remove  the  presumption 
that  he  intended  to  contract  the  obligation  of  an  indorser 
merely.  Hence,  there  was  not  evidence  suflBcient  to  charge 
him  as  a  maker  of  the  note.  As  to  him,  the  judgment  can 
not  be  sustained. 

The  case  as  to  Bulger  is  different.  The  proof  affecting 
him  is,  that  in  a  conversation  with  the  plaintiff  he  asked  him 
if  he  did  not  sign  the  note,  and  he  replied,  yes,  that  he  signed 
it  as  surety.  We  think  the  jury  might  reasonably  have  inferred 
that  he  meant  that  he  had  signed  the  note  as  the  surety  of 
Milton  M.  Sill^  the  maker ;  and  if  so,  the  case  falls  clearly 
within  that  of  Harris  v.  Pierce^  6  Ind.  162,  and  he  may  be 
charged  as  a  joint  maker.  We  do  not  feel  autliorized  to  dis- 
turb the  finding  of  the  jury  in  this  respect. 

Per  Curiam. — The  judgment  against  Robert  W.  SUl  is 
reversed,  with  costs;  otherwise  the  judgment  is  affirmed, 
witii  costs.  The  costs  to  be  equally  paid  by  the  appellee 
and  Bulger. 

S.  A.  ITi^BXid  R,  Jonee^  fbr  the  appellants. 
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Mftf  Term, 
1861. 

Gastbb 

T. 

Edwabdb. 


Jmu  4. 


Gabteb  v.  Edwabdb  and  Another. 

In  the  trial  of  causes  on  appeal  firom  a  justice  of  the  peace,  the  GouTt  to 
which  the  appeal  is  taken  may  proceed  according  to  the  rules  of  pleading 
allowed  before  the  justice,  and  hence  a  replication  js  unnecessaxy,  thov^ 
an  amended  answer  may  have  been  filed  in  the  appellate  Court 

Where  it  is  shown  by  the  testimony  of  the  clerk,  that  the  original  note  filed 
in  his  office  with  a  justice's  transcript  has  been  diligently  searched  for  by 
him  and  can  not  be  found,  a  good  basis  is  laid  for  the  introduction  of  a 
copy. 

The  admissions  made  by  a  party  examined  under  oath,  on  a  trial  belbro  a 
justice,  can  not  be  proved  in  the  appellate  Court,  the  party  being  in  Court 
on  the  trial  of  the  appeal,  and  not  then  examined. 

APPEAL  from  the  Delaware  Common  Pleas. 

Davison,  J. — Joseph  Edwards  and  Mary  Edwards^  his 
wife,  sued  Carter  before  a  justice  of  the  peace,  upon  a  prom- 
issory note  which  reads  thus : 

"$81,  January  22,  1868. 

"  Six  months  after  date,  I  promise  to  pay  Mary  Andrews^ 
eighty-one  dollars,  with  interest,  for  value  received. 

(Signed,)    "  A.  Cabteb." 

The  justice  gave  judgment  for  the  plaintiffs,  and  the 
defendant  appealed.  In  the  Common  Pleas,  the  plain tifls  by 
leave,  &c.,  amended  their  complaint,  in  effect,  as  follows: 
"That  defendant,  on  January  22, 1858,  by  his  note,  promised 
to  pay  Mary  Andrews  $81,  which  is  unpaid;  that  she, 
Mary^  has  since  the  execution  of  the  note  intermarried  with 
Joseph  Edwards^  her  co-plaintiff,  and  they,  the  plaintiffs, 
demand  judgment,  &c.  To  this  the  defendant  answered :  1. 
That  the  note  was  given  to  Mary  Andrews  in  lieu  of  a  note 
and  an  account,  payable  by  defendant  to  one  Goldsmith 
Gilbert^  now  deceased ;  that  the  estate  of  Gilbert  is  unsettled, 
and  that  the  plaintiffs  are  not  the  administrators  of  GUberVs 
estate,  nor  has  either  of  them  been  such  administrator.  2. 
That  before  the  execution  of  the  note  in  suit,  the  defendant 
executed  his  note  to  said  Gilbert  for  $150,  and  the  note  sued 
on  was  given  to  Mary  Andrews  in  lieu  of  the  note  so  given 
to  Gilbert^  which  note  was  fully  paid  before  the  note  in  suit 
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was  executed.  2.  That  the  note  sued  on  is  the  property  of  the  ^7  Twm, 
estate  of  Oold&mith  Gilbert^  deceased,  who  before  his  death  1861. 
was,  and  still  is,  indebted  to  the  defendant  $800,  as  per  account  Carter 
herewith  filed ;  and  defendant  offers  to  set  off  the  same  against  ru.  ^*  . 
any  amount  the  plain tiffi  may  recover  in  this  action."  To 
this  answer  there  was  no  reply.  The  Oonrt  tried  the  cause, 
and  found  for  the  plaintifib.  Motion  for  a  new  triaMenied, 
and  judgment,  &c.  There  being  no  reply  to  the  answer,  it  is 
argued  that  there  was  a  trial  without  an  issue,  and  conse- 
quently the  judgment  should  be  reversed.  We  think  other* 
wise.  As  has  been  seen,  this  suit  originated  before  a  justice 
of  the  peace.  In  that  Court  the  rule  is,  that  ^^No  reply 
ehaU  in  any  caae  be  neceasary,  but  any  matter  which  might 
have  been  replied  to  any  plea,  may  be  proved  with  the  same 
effect  as  if  replied."  2  B.  S.,  §  37,  p.  458.  And  in  reference 
to  an  appeal  from  the  judgment  of  a  justice  to  the  Common 
Pleas  or  Circuit  Court,  it  is  expressly  provided,  that  ^^such 
cause  shall  stand  for  trial  in  such  Court,  and  be  tried  under 
the  same  rules  and  regulations  prescribed  for  trials  before 
justices,  and  amendments  of  pleadings  may  be  made  on  such 
terms,  as  to  costs  and  continuances  as  the  Court  may  order." 
Id.  §  67,  p.  463.  These  provisions,  as  we  construe  them, 
indicate  a  legislative  intent  that  in  all  cases  of  appeal  from 
a  justices'  judgment,  the  Court  to  which  the  appeal  ib  taken 
may  proceed  to  tiial  under  the  same  rales  of  pleading  allowed 
before  a  justice ;  and  the  result  is,  a  replication  in  this  instance 
was  unnecessary. 

During  the  trial,  it  appeared  that  the  note  on  which  the  suit 
is  founded  had  been  lost,  or  mislaid ;  and  in  order  to  lay  a 
proper  foundation  for  secondary  evidence  of  its  contents,  the 
plainti£b  introduced  Job  Swain^  who  testified  that  he  was  the 
justice  before  whom  the  cause  was  originally  tried ;  that  the 
(iopy  of  the  note  set  out  in  the  transcript  from  his  docket,  now 
on  file  in  this  case,  is  a  true  copy;  that  he  filed  the  original 
note,  with  the  other  papers  in  the  cause,  in  the  clerk's  oflSce 
of  said  Court.  Another  witness,  Brotherton^  testified  that 
the  note  was  filed  in  the  clerk's  ofBce,  and  that  he  had 
searched  for  it,  but  failed  to  find  it ;  and  Spreaker^  the  clerk 
of  said  Court,  being  called,  testified  that  he  had  made  diligent 
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Haj  Teraiy  search  for  the  note,  and  could  not  find  it   Upon  this  eyidenee, 

1861'     the  copy  of  the  note  set  forth  in  the  jnatictfa  tranecript  was 

Cabtib     allowed  to  be  read  in  eyidence,  and  the  defendant  excepted. 

„    ^*         This  exception  is  not  well  taken.    The  note  was  filed 'in  tiie 

clerk's  ofBce  with  the  other  papers  in  the  case,  and  the  clerk 

having  made  diligent  search  &iled  to  find  it    This,  it  seems 

to  ns,  was  snflScient  to  authorize  a  copy  of  the  note,  the  same 

having  been  proved  to  be  a  true  copy,  to  be  given  in  evidence, 

Zitae  V.  Git!/  <f  Indianapolis,  13  Ind.  864;  2  Phil.  Ev. 

4  Am.  Ed.  564,  et  seq. 

The  defendant,  upon  the  trial,  offered  to  prove  by  Job  Swain^ 
the  justice  from  whose  judgment  the  appeal  was  taken,  that 
while  the  cause  was  on  trial  before  him  as  justice,  Mary 
Edwards,  one  of  the  plaintiffi,  was  called  as  a  witness,  and 
in  her  testimony  admitted  that  the  note  was  given  for  a  claim 
held  by  the  estate  of  Ooldsmith  Gilbert,  against  the  defend- 
ant; that  said  estate  was  at  the  time  of  the  execution  of  the 
note,  and  still  is,  unsettled ;  and  that  there  was  not  then,  nor 
has  there  been  since,  any  administration  on  said  estate.  The 
Court  refiised  to  admit  the  offered  proof,  and  we  think  cor- 
rectly. In  Cart&r  v.  Buckner,  3  Blackf.  314,  it  was  held  that 
^^  The  admissions  made  by  a  party  examined  under  oath  on  a 
trial  before  a  justice,  can  not  be  proved  in  the  Circuit  Court 
on  appeal,  the  party  being  in  Court  on  the  trial  of  the  appeal, 
and  not  then  examined."  In  the  case  before  us,  the  party 
was,  it  is  true,  examined  as  a  witness  upon  the  trial  of  the 
appeal,  but  not  until  after  the  refusal  of  the  Court  ^^  to  admit 
the  offered  proof."  The  case  cited  is,  in  our  opinion,  precisely 
in  point,  and  is  decisive  of  the  question  under  consideration. 
The  evidence  is  upon  the  record ;  we  have  examined  it  care- 
fully, and  are  of  opinion  that  it  accords  with  the  finding  of 
the  Court. 

Per  Curiam. — The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

D.  Nation  and  C.  M.  Anthony,  for  the  appellant 

Walter  March  and  TFI  Brothert<m,  for  the  appellees. 
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Heeod  and  Others  v.  Rodman. 


May  Term, 

1861. 

•  Hebod 

Suit  upon  a  ditching  contract,  which,  in  the  introductory  part  of  it,  pur-  ^- 

ported  to  have  been  made  by  the  defendants  as  directors  of  a  draining 

association,  but  was  signed  by  them  in  their  individual  names,  and  not 

in  any  official  character. 
Eisldf  that  the  suit  should  haye  been  against  the  corporation  in  behalf  of 

which  these  directors  acted,  if  any  such  existed. 
Eddf  also,  that  the  question  whether  there  was  such  a  corporation  was  for 

the  judicial  knowledge  of  the  Court  below,  and  the  judgment  of  that  Court 

being  against  the  parties  indiyidually,  it  must  be  presumed  to  be  rights 

and  that  no  such  corporation  existed. 

APPEAL  from  the  Boone  Circuit  Court.  Tuesday, 

Pebkins,  J. — Suit  upon  a  ditching  contract.     Judgment   "^ 
below  for  the  plaintiff.    The  contract  commences  as  follows : 

^^  An  article  of  agreement, *made  and  entered  into  this  28th 
of  August^  1857,  between  Edmund  D,  Herod^  James  H, 
KUhy  and  William  H.  Clements^  directors  of  the  Ed  River 
Draining  Association^  of  the  county  of  Boqne^  &c.,  of  the 
first  part,  &c. 

The  contract  provides  for  the  construction  of  a  drain  be- 
tween three  and  four  miles  long.  Payments  were  made  upon 
the  work  by  one  styling  himself  "  treasurer"  of  the  association. 
The  contract  was  signed,  simply : 

"  Edmund  D.  Hkeod, 
James  H.  Kilbt. 
William  H.  Clemekts." 
The   suit  was  against  these  persons  as  individuals,  and  , 

there  was  a  personal  judgment  against  them.  On  the  issues 
of  fact,  as  to  the  amount  of  work  done,  the  value  of  it,  &c., 
the  case  is  not  so  clearly  wrong  as  to  authorize  us  to  disturb 
the  judgment. 

According  to  the  cases  of  Madbeath  v.  Haldivnan^  1  Term. 
Rep.  172 ;  Unwin  v.  Wolsely^  id.  674 ;  Jones  v.  La  Tomle^ 
1  Cond.  Rep.  U.  S.  171 ;  and  Hodgson  v.  Dexter^  id.  329,  the 
suit  should  have  been  against  the  corporation,  if  one  existed, 
in  behalf  of  which  these  directora  acted.  The  cas^  of  Pitmcm 
V.  Eintnery  5  Blackf.  250 ;  McClure  et  al.  v.  BmneU^  1  Blackf« 
Vol.  XVI— 16 
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May  Term,  189 ;  Mears  v.  Graham  et  al.,  8  id.  144 ;  Potts  et  al.  v.  Ssn- 

1^61>      d^son  et  al,  2  Ind.  327;  and  Ths  InhabitanU,  dkc.  v.  Weir,  9 

Ekl  Rxvsr,  id.  224,  do  not  conflict  with  those  above  cit^d,  because,  with 

AssodATioM  ^^  exception  of  the  first,  they  went  npon  the  gronnd  that 

V.         the  agents  had  exceeded  their  powers,  and  hence  were  alone 

•       liable ;  and  in  Pitman  v.  ^ntner,  it  was  held  that  the  agent 

was  not  liable. 

In  the  case  at  bar,  if  there  was  no  such  corporation  organ- 
ized as  the  Ed  River  Draining  Association,  for  which  the 
appellants  assumed  to  act,  then  the  appellants  were  person- 
ally liable.  But  whether  there  was  such  a  corporation,  or  not, 
is  expressly  made  by  the  statute  a  question  for  the  judicial 
knowledge  of  the  Court  below.  We  must  presume,  at  least, 
the  contrary  not  being  shown,  that  their  decision  is  right,  and 
that  no  such  corporation  exists.  Andei^son  v.  The  Kerns 
Draining  Co.,  14  Ind.  199. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  1  per  cent, 
damages  and  costs. 

O.  S.  Hamilton,  for  the  appellants. 
A.  J.  Boone,  for  the  appellee. 


■  •>■ 


1 140  jS  Thb  Eel  Riyeb  Deaining  Association  v.  Topp  and  Another. 

In  a  salt  by  a  draining  association,  to  recover  an  assessment  for  benefit  to  land 
by  drainage,  it  is  not  necessary  that  the  complaint  should  set  out  the 
oiganization  of  the  association,  as,  by  the  statute,  the  existence  of  such 
corporation  must  be  judicially  taken  notice  of  by  the  Courts  of  the 
county  where  the  articles  are  recorded. 

Neither  is  it  necessary  that  the  completion  of  the  drain  should  be  aTerred, 
as  such  completion  is  not  a  condition  precedent  to  the  right  to  collect 
assessments. 

The  land  benefited  must  be  described  in  the  assessment  with  such  reason- 
able certainty  as  will  make  the  record  of  it  notice,  and  in  the  complaint 
and  decree  of  sale  with  such  certainty  as  will  enable  the  sheriff  to  iden- 
tify it 

The  description  should  be  as  certain  as  is  necessary  in  a  mortgage,  or  Dotioo 
of  a  mechanic's  lien. 
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n*  ttpati  of  the  •ppraisen  is  vailj  prima  fade  «TidenM  of  Um  amount  of    May  Term, 
iNnf  fit,  and  qaaotity  of  land  benefited.  1^  6 1 . 

APPEAL  from  the  Boone  Common  Pleas.  Em,  Rivkb. 

iSfc. 

Perkins,  J. — Suit  by  the  £!el  River  Draining  Association  Asaooiation 
against  Topp^  to  recover  an  assessment  for  benefit  to  land  by       »^- 
drainage,  and  for  sale  of  the  land.    Demurrer  to  the  com- 
plaint sustained,  on  the  ground  that  it  did  not  contain  facts  ^*^^yy 
eonstituting  a  cause  of  action,  and  final  judgment  for  defendant. 

It  was  not  necessary  that  the  complaint  should  set  out  the 
organization  of  the  association ;  for,  by  the  statute,  '^  the 
existence  of  such  corporation  shall  be  judicially  taken  notice 
of  in  the  Courts  of  the  county,  or  counties,  in  which  the  ar- 
ticles are  recorded,  without  the  same  being  specially  pleaded. 
1  R.  S.,  §  5,  p.  267-    See  Herod  et  al.  v.  Rodman^  ante^  ' 

p.  241.  The  complaint  describes  the  location  of  the  drain,  the 
assessment  of  the  benefit,  the  demand  for  its  payment,  refusal, 
&c.  It  was  not  necessary  that  the  completion  of  the  drain 
should  be  averred ;  such  completion  is  not  a  condition  prece- 
dent to  the  right  to  collect  assessments.  It  is  objected,  that 
the  description  of  the  tract  of  land. benefited  is  not  sufficiently 
particular  and  certain. 

As  the  statute  requires  the  assessment  to  be  recorded  in  the 
recorder's  office  of  the  county,  and  constitutes  it  a  lien  upon 
the  particular  tract  of  land  benefited,  (which  lien  may  be 
enforced  by  a  suit  against  the  owner  of  the  particular  land, 
whoever  he  may  be,  at  the  time  of  proceeding  to  enforce  it,) 
it  is  undoubtedly  necessary,  that  the  land  should  be  described 
with  such  degree  of  certainty  as  to  make  the  record  notice ; 
and  in  the  judgment  for  its  sale,  with  such  certainty  as  will 
enable  the  sheriff  to  identify  it,  in  proceeding  to  selL  See 
1  B.  S.,  pp.  258,  259.  To  enable  the  Court  to  be  thus  certain, 
the  appraiser's  description  should  be  as  certain  as  is  neces- 
sary in  a  mortgage,  or  notice  of  mechanic's  lien,  that  the  record 
may  show  the  identity  of  the  land  in  the  two  descriptions. 
The  description  in  this  case,  by  the  appraisers,  was  as  follows : 

"  A  tract  of  land  owned  by  Charles  Topp^  being  south-east 
quarter,  north-west  quarter,  section  15,  town.  18,  R.  1  west ; 
also,  part  of  west  part  of  north-west  quarter,  section  14,  town. 
18.    Number  of  acres  benefited,  fifty.    Amount  of  benefit 
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FOLTZ 
V. 

Pbteb& 


Mmj  Term,  9226."  In  the  complaint,  the  description  is  the  north-eagt 
1861.  quarter  of  the  north-west  quarter,  Ac. ;  not  the  land  assessed. 
The  description  is  likewise  too  vague. 

We  think  the  complaint  does  not  make,  under  the  provisions 
of  the  statute,  a  prima  facie  ease  against  the  defendant 
And,  it  may  be  remarked,  by  §  17  of  the  act  it  is  provided, 
that  ^^  In  any  such  action,  the  defendant  may,  if  not  a  mem- 
ber of  the  association,  deny  that  the  work  is  of  public  utility, 
or  that  he  is,  or  will  be,  (that  is,  that  his  land  assessed  is,  or 
will  be,)  benefited  thereby  to  the  amount.of  the  assessment,  or 
any  part  of  it;  and  he  may  insist,  whether  a  member  or  not, 
upon  any  other  defense,  to  show  that  he  ought  not  to  pay  the 
assessment,  or  any  part  of  it."  It  thus  appears  that  it  may 
be  necessary  for  the  Court,  upon  the  trial,  to  determine  what 
lands  of  those  assessed  are  benefited,  and  what  not,  and  how 
much,  &c. ;  and  hence,  to  make  out  a  new  description  of  such 
as  may  be  benefited,  in  the  judgment  for  sale.  The  report 
of  the  appraisers  is  ov^^  prima  facie  evidence  as  to  the  amount 
of  benefit,  and  quantity  of  land  benefited. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

O.  S.  Hamilton  and  D.  JET.  Hamilton^  for  the  appellant 

A.  J,  Boone^  for  the  appellees. 


» •♦  ■  < 


TSiuday, 


FoLTz,  Administrator  of  Wilgus  v.  Pbtebs. 

Where  land  is  sold  by  an  administrator  subject  to  existing  liens,  the  pur- 
chaser takes  subject  to  the  liens,  and  the  land  continues  liable  for  the 
payment  of  them ;  but  the  Ck>urt  may  order  a  sale  ibr  the  purpose  of  dis* 
charging  the  liens,  and  in  such  case,  the  purchaser  takes  the  land  relieved 
finom  the  liens,  although  not  fully  paid ;  the  residue,  after  the  application 
of  the  purchase  money,  remaining  a  claim  against  the  estate. 

If  a  sale  is  made  subject  to  an  existing  lien,  and  the  holder  of  such  lien 
agrees  to  pay  for  the  property  a  sum  in  addition  to  the  lien,  such  sale 
would  operate  as  an  extinguishment  of  the  lien. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Hanna,  J. —  Wilgtis^  in  his  lifetime,  contracted  in  writing 
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with  F<yrd^  to  deliver  him  ten  thousand  eight  hundred  bushels   May  Term, 
of  com,  for  which  he  acknowledged  the  receipt  of  the  price.      1q61. 

Afterward,  Ford  assigned  the  contract,  in  Decemher^  1856,       Foltz 
to  Peters^  with  a  credit  of  six  hundred  and  forty  bushels  of      p^^^ 
com,  and  $118,  indorsed  thereon.    Peters  filed  the  contract 
as  a  claim  against  the  estate  of  Wilgus. 

Foltz  set  up  certain  &ct8,  first,  as  a  payment  of  the  said 
claim ;  and,  second,  as  an  estoppel,  &c.;  namely,  that  at  the 
time  the  contract  was  made,  and  to  secure  the  due  perform- 
ance thereof.  Ford  took  a  mortgage  from  Wilgus  on  certain 
lands,  &c.,  which  was  also  assigned  to  Peters  ;  that  said  lands 
were  of  the  value  of  $3,400,  and  were  encumbered  by  another 
mortgage  for  $1,279,  of  which  Peters  had  notice ;  \hB.tWilgus 
died  in  January^  1856,  and  in  July^  1856,  defendant  filed  his 
petition  to  sell  these  lands,  &c.;  that  they  were  appraised  at 
nothing,  subject  to  said  liens,  which  amounted  to  $4,400,  and 
were  sold  to  the  said  Peters  for  one  dollar,  subject  to  said  mort- 
gages ;  that  a  deed  was  made  and  delivered  to  him  therefor. 

A  demurrer  was  filed  to  these  answers,  stating  that  they 
did  not  show  facts  suflScient,  &c.,  in  this,  that  they  did  not 
aver  that  the  said  lands,  so  mortgaged  and  purchased,  were 
of  as  much  value  as  the  mortgage  of  the  purchaser,  after  pay- 
ing the  said  prior  lien.  The  den^urrer  was  sustained,  which 
presents  the  only  point  made  here. 

The  appellant  has  cited  us  to  but  one  authority  upon  which 
he  relies,  viz.,  3  R.  S.,  §  89,  p.  269 ;  which  provides,  that, 
whenever  any  executor,  (fee.  shall  sell  any  lands  subject  to 
any  lien  or  charge  thereon,  he  may  take  a  bond  of  the  pur- 
chaser, with  sureties,  conditioned  that  such  purchaser  will 
make  all  paynients,  and  indemnify  him  and  all  persons  inter- 
ested, &c.  against  all  liabilities  of  the  deceased  on  account 
of  said  land. 

It  is  insisted  that  this  statute  changes  the  rule  laid  down 
in  the  cases  of  Murphy  v.  Elliott^  6  Blackf.  482;  and  John- 
ston V.  Watson^  7  id.  174.  In  those  cases  it  was  substantially 
decided,  that  if  he  who  held  a  lien  on  real  estate  should  pur- 
chase it  in,  it  operated  as  an  extinguishment  of  the  lien,  to  the 
value  of  the  property,  and  no  more.  With  those  decisions  in 
view,  as  enunciating  the  correct  mle  of  law  at  the  time  of  the 
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May  Term,  adoption  of  the  statute  in  qnestion,  we  are  unable  to  see  any 
^Q^l'  necessity  for  such  statute,  unless  it  was  intended,  as  its  language 
FoLTz  would  indicate,  to  change  the  rule  which  thus  prevailed.  We 
^'  are  of  opinion  that  such  was  the  purpose  of  its  adoption.  We 
are  strengthened  in  this  interpretation  by  the  reading  of  tihe 
latter  clause  of  the  same  section,  which  is  in  this  language: 
''  but  the  Court  may  make  an  order  for  the  sale  of  any  real 
estate  of  the  decedent,  &c.,  for  the  payment  of  the  purchase 
money,  or  valid  lien  thereon."  It  is  manifest  then,  that  the 
Court  may  order  the  property  to  be  sold  subject  to  existing 
liens,  or  for  the  purpose  of  discharging  liens.  If  a  purchase 
should  be  made  under  the  former  order,  the  purchaser  would 
buy  subject  to,  and  the  property  be  liable  to,  the  liens,  in 
addition  to  the  sum  the  purchaser  might  agree  to  pay ;  and 
the  representative  of  the  estate  might  also  require  a  bond,  that 
such  liens  should  be  discharged,  and  should  not  become  a 
claim  at  any  future  time  against  the  estate.  If  a  sale  should 
be  made  under  the  latter  clause,  and  an  order  based  thereon, 
the  purchase  money  would  be  applicable  to,  or  toward^  the 
discharge  of  the  lien,  and  the  purchaser  would  receive  the 
property  relieved  from  such  lien,  although  it  might  not  be 
fully  paid ;  the  balance  remaining  a  claim  against  the  estate, 
if  in  a  condition  to  be  presented  as  such.  If  the  bolder  of 
the  lien  should  agree  to  pay  a  sum  for  the  property  in  addi- 
tion  to  the  lien,  such  sale  would  operate  as  an  extinguishment 
of  the  lien,  and  no  bond  from  him,  to  hold  the  estate  harm* 
less,  would  be  necessary. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.    Cause 
remanded,  &c. 
John  M.  La  Rue  and  2>.  Royae^  for  the  appellant* 
D.  P.  Vinton  and  John  F.  Mill^^  for  the  appellee. 
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May  Tenn, 
FoBSTTHB  and  Another  v.  Pabk.  ^^^^' 

KOBATTBIS 

Suit  upon  ttD  ABBigned  aooount    Answer :  first,  payment  to  the  assignor,  v. 

before  notice  of  assignment^  setting  out  a  copy  of  the  receipt ;  second^        ^ark. 
settlement  with  the  assignor,  the  execution  of  a  note  for  the  balance,  and 
payment  of  the  note,  setting  out  a  copy.    On  the  trial,  the  defendant 
proTed  the  loss  of  the  receipt  and  note,  and,  without  proving  their  execu- 
tion, offered  evidence  of  their  contents. 

EM,  that  i  216,  R  S.  1843,  chap.  40,  is  continued  in  force  by  the  code 
of  1852 ;  and  evidence  of  the  contents  of  the  receipt  was  admissible. 

Bidd,  also,  that  the  note,  having  been  executed  by  the  party  offering  evidence 
of  its  contents,  was  not  within  the  statute,  and  the  evidence  wa%  as  to  it, 
inadmissible. 

APPEAL  from  the  Johnson  Circuit  Court.  Iktesdoff^ 

Perkins,  J. — Suit  by  the  assignee  upon  an  assigned  account.  '^^  *• 
Answer:  1.  General  denial.  2.  Payment  to  the  assignor 
before  notice  of  assignment,  setting  out  a  copy  of  the  assign- 
or's receipt  acknowledging  such  payment.  3.  Settlement 
with  the  assignor,  and  execution  of  note  to  him  for  balance 
due ;  payment  and  cancellation  of  note,  setting  out  a  copy  of 
the  same. 

The  complaint  did  not  aver  a  loss  of  the  receipt  and  note, 
and  no  application  was  made  to  amend  on  the  trial.  Reply 
in  denial. 

On  the  trial,  the  defendant  proved  to  the  Court  the  exist- 
ence and  loss  of  the  receipt  and  note,  but  did  not  prove  their 
execution  by  the  parties  whose  names  purported  to  be  signed  to 
them.  The  Court  refused  to  let  their  contents  go  to  the  jury, 
not  on  the  ground  of  variance,  there  being  no  allegation  of 
loss  in  the  complaint,  but  for  want  of  statutory  authority. 
The  assignor  of  the  account  was  not  a  party  to  the  suit,  and 
no  objection  was  taken  on  account  of  the  omission.  He  was 
made  a  witness  for  the  plaintifl';  but  there  is  nothing  in  the 
record  disclosing  what  he  swore  to,  or  to  what  joints  his 
testimony  was  directed. 

We  think  the  Court  erred  in  refusing  to  admit  the  contents 
of  the  receipt  in  evidence.  See  Clark  v.  Faulkner y  1  Blackf. 
218,  and  notes;  14  Ind.  389.  See,  also,  Foster  v.  Beals^ 
21  N.  Y.  (Court  of  Appeals,)  >?47.    Section  216,  R.  8. 1843, 
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Bbown 

V. 

Habnesb. 


May  Tenn,  chap.  40,  is  continued  in  force  by  the  code  of  1862.  jf'tw- 
1861.  UT%on  y.  Crawford^  12  Ind.  241.  As  to  lost  instruments  in 
general,  see  the  numerous  cases  in  the  Ind.  Dig.,  p.  216. 

We  think  the  Court  was  right  in  rejecting  the  contents  of 
the  notes  of  the  party  himself;  such  notes  are  not  within  the 
meaning  of  the  statute.  Perhaps  the  party  manufactured 
them  for  the  occasion,  and  they  had  never  been  in  the  pos- 
session of  the  pretended  payee. 

We  can  not  say,  without  knowing  what  the  witness  CdU^ 
the  assignor  of  the  account,  testified  to,  that  his  admission 
did  any  harm ;  and  hence  need  not  inquire  if  he  was  wrongly 
admitted,  or  otherwise. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  a  new  trial. 

F.  M.  Finch  and  S.  P.  Oyler^  for  the  appellants. 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  the  appellee. 


<  m%m  • 


Bbown  v.  Habnbss. 

An  agreement  to  extend  the  time  of  payment  of  a  promissory  note,  in  con* 
sideration  of  usurious  interest,  is  not  binding,  and  will  not  dischai^  a 
surety. 

Qucsre:  Whether  a  review  of  a  judgment  should  in  any  case  be  granted, 
on  the  ground  of  newly  discovered  evidence  alone. 


Wednesdayt 
June  5. 


APPEAL  from  the  Howard  Common  Pleas. 

Hanna,  J. — IIarne%s  sued  Brown^  as  the  joint  maker  of  a 
note.  Brown  answered  that  he  was  surety  only,  and  that 
he  was  not  indebted.  Second.  That  he  had  notified  Har- 
ness to  sue  tlie  principal.  Third.  Usury.  Judgment  for 
the  plaintifi*.  At  the  first  term  of  the  Court  afterward, 
Brown  filed  a  petition  for  a  review  of  said  judgment,  aver- 
ring the  above  facts,  and,  in  addition,  tliat  the  only  evidence 
given  on  the  trial  was  the  note  sued  on ;  that  said  defense 
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was  true ;  but  that  after  diligent  inquiry  and  search,  he  was  May  Tenn, 
unable  to  find  any  witness,  before  the  time  of  said  trial,  by      l"^!* 
whom  he  could  prove  the  same.    That  he  filed  interrogatories     Bbowm 
to  the  plaintiff^  who  answered  the  same  evasively  and  falsely,    tt^^^^ 
That  since  the  judgment  he  has  discovered,  that  after  the  note 
became  due,  Hameas^  without  his  knowledge,  and  in  consid- 
eration of  the  reception  at  one  time  of  ten,  and  again  of  two 
dollars  of  said  ElrJgpatrick^  agreed  with  him  to,  and  did, 
extend  the  time  of  payment  of  said  note  for  one  month.    That 
he  can  prove  these  facts,  and  also  the  suretyship,  by  two 
persons  named,  and  whose  a£Sdavits,  in  corroboration,  are 
filed.    A  demurrer  to  the  complaint  was  sustained,  on  the 
ground  that  it  did  not  state  facts  sufScient.    This  ruling  pre- 
sents the  only  point  in  the  case. 

The  statute  under  which  the  proceeding  was  instituted  pro* 
vides,  that  "The  complaint  may  be  filed  for  any  error  of  law 
appearing  in  the  proceedings  and  judgment,  or  for  material 
new  matter  discovered  since  the  rendition  thereof,  or  for  both 
causes,  without  leave  of  Court."    2  R.  S.,  p.  165. 

The  question  urged  upon  our  attention  is,  whether  the  dis- 
covery of  new  evidence  to  sustain  the  issues  formed,  or  the  dis- 
covery of  facts  other  than  such  as  might  have  been  proven 
under  the  issues  thus  made,  are  properly  embraced  within 
this  statute. 

It  is  sufSciently  shown  that  the  testimony  now  proposed  to 
be  brought  forward  is  new,  and  additional  to  any  introduced  on 
the  former  trial  as  to  the  issues  then  made;  that  a  proper 
degree  of  diligence  had  been  used  in  seeking  for  evidence, 
before  that  trial;  and  that  it  would,  prima  fade^  establish  a 
cause  of  defense  not  then  directly  set  up,  namely,  the  exten- 
sion of  time,  &c.;  unless  it  was  subject  to  the  objection  that 
the  agreement  to  forbear  was  invalid,  on  the  ground  of  usuiy. 
We  are  incliaed  to  think  the  agreement  to  forbear  was  not 
binding,  and  therefore  could  not  have  injured  the  defendant 
(present  plaintiff) ;  but  the  money  paid  should  have  been  cred- 
ited upon  the  note.  It  was  not.  Therefore,  without  deciding 
at  present,  whether  a  review  should,  in  any  case,  be  granted  for 
newly  discovered  evidence  alone,  we  are  of  opinion  it  should 
have  been  granted  in  this  case.    This  will  give  the  parties  an 
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May  Term,  opportaniiy  to  present  the  matter  to  the  Court  below  Wiib 
1861.     greater  care.    See  2  R.  S.,  §  866,  p.  119. 


Sliuottbb      P^   Curiam. — The   judgment  is  reyerfied,  with  cofttB. 
Oanse  remanded,  &c. 
2>.  D.  Pratt  and  D.  D.  Dykernan^  for  the  appellant. 
I%os.  J.  HwrrUon^  for  the  appellee. 


V. 
GftBOOBT. 


»   ■»•  A 


Slaughtbb  v.  Gbegobt  and  Others. 


June  6, 


Where  the  Circuit  Court  is  adjourned  before  the  close  of  the  term,  to  &  day 
in  yacatioD,  the  reasons  of  the  adjournment  must  appear  in  th»  record. 

APPEAL  from  the  Morgan  Circuit  Court. 

Per  Curiam, — ^This  suit  was  pending  in  the  Morgan  Cir- 
cuit Court,  at  the  Nov^mher  term,  1869.  On  the  eighth  day 
of  the  term,  the  Court  ^adjourned,  the  record  showing  no 
reason  therefor,  till  February  6th,  following.  At  that  ad- 
journed term,  the  cause  was  tried,  the  appellant  objecting  to 
the  jurisdiction  of  the  Court,  and  making  the  want  of  juris- 
diction a  ground  for  a  motion  for  a  new  trial. 

The  act  of  1866  authorized  the  Court,  before  the  close  of 
the  term,  to  adjonm,  for  cause,  to  a  day  in  vacation.  Acts 
1886,  p.  70.  But  the  code  provides,  2  R.  S.,  §  793,  p.  222,  that 
where  an  adjournment  is  made  before  the  close  of  the  term, 
and  the  business  is  not  finished,  the  record  must  show  the 
reason.  These  statutes  are  both  in  force,  and  are  not  repug- 
nant; and  we  think  the  latter  applies  to  such  adjournments  as 
that  made  in  this  case.  Such  is  the  unanimous  opinion  of  the 
Court.  It  is  as  important  that  the  reasons  for  an  adjourn- 
ment before  the  close  of  the  term,  to  a  day  in  vacation, 
should  appear  of  record,  as  that  those  for  a  final  adjournment 
should;  as  the  statute  by  its  language  includes  both.  See 
Morga/n  v.  Ths  State,  12  Ind.  448. 
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Tbe  judgment  is  reyersed,  with  coetB.    C^nse  remanded  Maj  Term, 
for  a  new  trial.  1 861. 

W.  V.  Bums^  for  the  appeUant  Fbasvbll* 
-ff  O.  H^ewcamh,  JoJin  Tarldngton^  and  W.  W.  Leathers^     ^   ^* 
for  the  appellees. 


i^^4i^m 


Fbamubll  v.  Lrrru:  and  Another. 

for  an  injury  done  by  a  yicions  animal,  aUeged  to  belong  to  the 
defendants.  On  the  trial,  each  defendant  was  pennitted  totestiQr  that  the 
property  in  the  animal  was  in  a  third  person,  and  that  its  vicious  habits 
were  unknown  to  the  witness. 

Mddj  that  as  there  was  evidence  tending  to  charge  both  of  the  defendants 
as  owners  of  the  animal,  that  neither  was  a  competent  witness  for  the 
other,  to  prove  that  the  property  was  in  any  third  person. 

Bddt  also,  that  the  question  would  have  been  different,  if  there  had  bean 
no  evidenoe  tending  to  show  thai  the  property  was  in  the  defendant 
offersd  as  a  witness  to  prove  that  his  co-defendant  was  not  the  owner. 

A  peraon  having  in  charge,  as  bailee,  an  animal  known  to  be  dangerous,  is 
responsible  for  its  safe  keeping,  as  to  the  public,  as  much  as  if  he  were 
the  owner. 

APPEAL  from  the  Huntington  Circnit  Court.  WednMay, 

Hanna,  J. — Frammdl  sned  the  appellees,  averring  that  a   ""* 
viciona  heifer,  their  property,  had  gored  and  killed  a  horse 
of  the  plaintiff.    Answer  in  denial ;  trial ;  and  judgment  for 
defendants. 

Two  quefltiona  are  raised  here:  first,  upon  the  reception  of 
evidence ;  second,  upon  instructions. 

The  plaintiff's  evidence  tended  to  show  that  the  heifer  was 
Heffer-rCB  ;  and  perhaps  more  strongly  tended  to  show  that  it 
was  LitA^s.  The  theory  of  defense  was,  that  the  heifer  was 
the  property  of  the  wife  of  Ileffem^  by  gift  from  her  &ther, 
Little;  and  the  evidence  for  the  defense  tended  to  prove  it. 
Upon  tlie  trial,  the  Court  permitted  Heffern  to  testify  that  the 
animal  was  the  property  of  his  wife,  and  at  his  request 
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M«y  Term,  remained  at  Little 8  /  and  that  he  was  not  aware  of  the  y iciona 
^Q^l'  propensitiefl  of  said  animal ;  and,  also,  permitted  Little  to 
Fbammbll  testify,  that  the  heifer  belonged  to  his  said  daughter,  and  that 
T»!l.      he  was  not  aware  of  her  vicionsness. 

The  instruction  asked,  and  given,  was  to  the  effect,  that  if 
the  heifer  was  the  property  of  Heff'ern^s  wife,  and,  at  her 
request,  was  suffered  by  Little  to  remain  with  his  cattle, 
without  his  agreeing  to  keep  her  in  an  inclosure,  he  was  not 
liable.  The  Court  refused  to  qualify  this,  at  request  of 
plaintiff  in  substance,  that  he  would  be  liable  as  a  bailee. 

We  can  not  perceive  how  the  jury,  on  the  evidence,  other 
than  Little^s  own  testimony,  could  have  doubted  his  knowl- 
edge of  the  vicious  habits  of  the  animal ;  nor  can  we  perceive 
that  the  evidence,  other  than  HefferrCa^  raised  any  doubt  that 
he  had  been  informed  of  the  same  fact.  Their  testimony  was 
improperly  received  upon  these  points,  if  admissible  upon 
any  point.  Nor  was  such  testimony  admissible  from  either  of 
them,  to  show  that  the  property  was  in  any  other  person.  If 
there  had  been  no  evidence  tending  to  show  that  the  property 
of  the  animal  was  in  the  defendant  offered  as  a  witness  to 
prove  that  his  co-defendant  was  not  the  owner,  another  ques- 
tion would  have  been  presented.  But  as  there  was  such  evi- 
dence, the  witness'  testimony,  while  it  would  relieve  his  co- 
defendant,  would  also  have  a  tendency  to  relieve  himself 
from  the  charge  of  ownership. 

As  to  the  ruling  on  the  instructions,  we  are  of  opinion  that 
it  was  erroneous.  A  person  having  in  charge  a  dangerous 
animal,  known  to  be  such,  is  certainly  responsible  for  its 
safe  keeping,  so  far  as  the  public  is  concerned,  as  much  aa 
if  he  was  the  owner. 

Per  Curiam, — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

W.  O.  Daily  and  W.  Z.  Stuart^  for  the  appellant. 

J.  R.  Coffroth^  for  the  appellees. 
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May  Term, 

Gbxbm  v.  Green  and  Another.  ^Q^-^' 

Gbixn 
The  lien  of  a  mechanic  for  work  done,  or  materials  furnished,  in  the  con-  t. 

dtruction  of  a  house,  is  not  acquired,  that  is,  does  not  attach,  until  notice        ^]<>sn. 
of  the  intention  to  hold  the  lien  is  filed  in  the  recorder's  oflOoe  of  the 
proper  county. 

APPEAL  from  the  Lagrange  Common  Pleas.  TTerfiwarfay, 

Hanna,  J. — Suit  on  a  note,  and  to  foreclose  a  mortgage.  **"* 
One,  Monger^  was  admitted  to  defend.  He  set  up  that  in 
S^temier^  1859,  he  had  a  lien  on  the  premises  held  by  this 
mortgage,  for  materials  furnished  and  work  done  on  a  house; 
and  that  on  November  2  he  filed  the  same  in  the  recorder's 
oflSce,  and  procured  a  judgment,  upon  which  said  lands  were 
sold,  and  he  became  the  purchaser  thereof.  The  mortgage 
was  admitted  to  have  been  executed  and  recorded  in*  October 
of  the  same  year. 

On  the  trial,  the  record  and  deed  in  the  case  of  Monger 
against  Green  was  given  in  evidence.  There  was  also  evi- 
dence that  the  house  built  by  said  Monger  was  on  the  same 
land  mortgaged,  and  that  it  was  completed  about  September 
4,  1859.  There  was  no  evidence  as  to  the  amount  due  Mon- 
ger^ for  which  he  claimed  a  lien,  nor  of  his  notice  of  lien  and 
the  recording  thereof,  other  than  as  contained  in  said  record 
of  said  suit.  The  plaintiff  in  the  mortgage  suit  is  not  shown 
to  have  been  a  party  to,  or  to  have  had  notice  of,  that  suit. 

The  finding  was  against  the  plaintiff.  Was  the  evidence 
sufficient!  The  solution  of  this  inquiry  depends  upon  th^ 
construction  to  be  given  to  the  statute  upon  the  subject  of 
mechanics'  liens. 

The  first  section  of  that  statute  declares,  that  for  materials 
famished  and  work  done,  in  certain  instances,  there  may  be 
a  lien.  The  force  that  should  be  given  to  these  words,  *^  may 
be,"  depends  somewhat  upon  the  context.  By  looking  into 
other  portions  of  the  same  statute,  we  find  that  it  is  provided 
that  a  lien  may  be  acquired  by  filing  a  notice  in  the  recorder's 
office.  It  would  appear  then,  that  the  mere  fact  that  materials 
are  furnished,  or  work  done,  does  not  alone  constitute  a  lien ; 
but  that  the  party  must,  by  the  notice  so  filed,  declare  his 
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Mif  Ttmiy  intentdoD  of  holding  a  lien  on  the  building,  &c.,  bo  conBtnieted. 
IqQ*-'  The  party  may  give  this  notice  at  any  time  when  he  is  pre- 
pared 80  to  do,  not  ontside  of  sixty  days  after  he  has  com- 
pleted the  building.  The  lien  is  then  "  acquired,"  2.  R  S., 
p.  182 ;  which  we  construe  to  mean,  attaches  from  that  time. 
Under  this  view,  the  evidence  was  insufficient.  The  mortgage 
lien  was  the  oldest. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

a.  Parrettj  for  the  appellant. 


Wednudayt 
June  5. 


Philifs  and  Others  v.  East,  Trustee  of  Indian  Creek 

Township. 

E,t  as  trostee  of  Indian  Creek  Township^  having  obtained  a  judgment  against 
F,  and  Q,^  upon  which  an  execution  had  been  issued  and  a  levy  made, 
Uxk.  from  them  and  otherSi  as  their  sureties,  a  note  for  the  amount  of  the 
judgment,  conditioned  that  the  sale  on  the  execution  should  be  postponed 
until  the  maturity  of  the  note,  and  that  payment  of  it  should  satisfy  the 
judgment 

Hdd,  that  the  trustee,  being  intrusted  by  statute  with  the  management  of 
the  pecuniary  concerns  of  the  township,  had  power  to  make  the  agreement. 

J9^i,  also,  that  the  payment  of  the  note,  or  the  judgment  obtained  thereon, 
would  authorize  satisfiu^tion  to  be  entered  on  the  original  judgment 

APPEAL  from  the  Monroe  Common  Pleas. 

WoBDEN,  J. — Suit  by  the  appellee,  as  trustee  of  Indian 
Greek  township,  Monroe  county,  Indiana^  against  the  appel* 
lauts,  as  makers  of  the  following  instrument,  viz., 

*'  On  or  before  the  25th  day  of  December  next,  for  value 
received,  we,  or  either  of  us,  do  promise  to  pay  to  order  of 
WUliam  East^  trustee  of  Indian  Creek  township,  the  sum  of 
J308  -pnr,  waiving  valuation  or  appraisement  laws. 

"The  condition  of  the  above  note  is  such,  that  whereas  the 
^^William  East^  as  trustee,  obtained  judgment  against  John 
Philips  and  JR.  A.  Walker,  on  the  28th  day  of  July,  1869, 
for  $295;  and  whereas  the  sheriff  has  this  day  levied  an 
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execution  for  said  amount  on  the  properly  of  said  Philips  and  M^y  Ttm, 
Walker^  and  the  said  WtUiam  East^  trustee,  doth  agree  for      1861. 
the  sherijBT  to  put  off  the  sale  of  said  property  until  the  25th      Pbilxfs 
day  of  DeoefirJber^  1859,  and  if  the  above  note  is  then  paid,  tp      ^Jv 
give  fall  credit  on  said  execution  for  the  principal  and  in- 
terest.   Witness  our  hands  and  seals,  this  September  8, 1859. 

(Signed,)    '*  John  Philips, 

B.  A.  Walker, 
E.  J-  Walkbb, 
(Attest,)    Thomas  Shasplbss.  IL  6.  Walksk." 

Demurrer  to  the  complaint  overruled,  and  judgment  for 
the  plaintiff. 

The  principal  objection  urged  against  the  complaint,  is  that 
the  note  has  no  sufficient  consideration  to  support  it.  It  is 
claimed  that  the  agreement  by  the  trustee,  to  put  off  the 
sale  of  the  property  of  the  execution  defendants,  was  the  con- 
sideration, and  that  the  trustee  had  no  power  or  authority  to 
make  such  agreement;  hence,  that  there  was  no  sufficient  con- 
sideration. The  objection  does  not  seem  to  us  to  be  well 
taken.  The  trustee  has,  by  statute,  the  care  and  management 
of  all  property,  real  and  personal,  belonging  to  his  township, 
and  is  authorized  to  superintend  all  the  interests  thereof. 
Acts  1859,  §  6,  p.  221.  Again,  §  8  provides  that  ^^  the  trustee 
shall  superintend  all  the  pecuniary  concerns  of  the  town- 
ship," &c. 

We  see  no  good  reason  why  the  trustee  might  not  very 
properly,  in  some  cases,  make  such  agreement.  The  object  of 
the  arrangement  was  evidently  to  give  further  tii^e  on  the 
judgment,  and  to  obtain  more  ample  security  for  its  final 
payment. 

Again,  it  is  urged  that  if  this  note  is  collected,  the  trustee 
will  put  the  proceeds  in  his  private  pocket,  and  coUect  the 
judgment  on  behalf  of  the  township.  We  are  of  opinion, 
however,  that  the  payment  of  this  judgment  will  liquidate 
the  other,  and  authorize  satis&ction  to  be  entered  thereon. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs,  and 
5  per  cent  damages. 

M.  C.  Hunter  and  John  S.  S.  Hunter,  for  the  appellants. 

David  Sheeksj  for  the  appellee. 
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HoLOBOFT  and  Others  v.  Halbebt. 

The  Courts  of  Common  Pleas  have  jurisdiction  of  actions  where  the  sum 
demanded  exceeds  one  thousand  dolkre. 

In  an  action  for  money  paid  in  discharge  of  a  judgment^  at  the  request  of 
the  judgment  debtor,  a  transcript  of  the  judgment  need  not  he  filed  with 
the  complaint)  as  the  payment  of  the  money,  and  not  the  judgment^  is 
the  foundation  of  the  action. 

In  an  action  against  several  as  owners  of  a  steamboat,  for  supplies,  the 
assessor's  list,  showing  to  whom  the  boat  was  assessed,  together  with 
pit>of  that  one  or  more  of  the  persons  charged  as  owners  had  giyen  in 
the  boat  for  taxation,  is  admissible  upon  the  question  of  ownership. 

The  powers  of  masters  of  boats,  engaged  in  the  commerce  of  our  western, 
inter-State,  navigable  rivers,  are  determined  by  the  maritime  law ;  our 
statute  upon  that  subject  not  having  enlarged  their  powers  to  contract  as 
agents  of  owners. 

A  master  of  a  boat  has  power  to  bind  the  owners  for  necessaries,  and  in 
matters  incident  to  his  particular  business ;  and  this  business  being  known, 
his  general  powers  as  agent  of  the  owners  are  matters  of  law,  of  which 
those  dealing  with  him  must  take  notice ;  and  if  they  contract  with  him 
outside  of  those  powers,  no  special  authority  being  shown,  they  can  not 
hold  the  owners  liable  on  such  contracts.  • 

The  master  has  no  power,  simply  as  such,  to  indorse  or  execute  bills  and 
notes  binding  the  owners. 

Where  the  plaintiff  sues  for  the  price  of  supplies  by  way  of  attachment 
against  the  boat,  to  enforce  a  special  lien,  he  must  prove  that  there  was  at 
least  an  apparent  necessity  for  their  procurement  by  the  master ;  and  no 
reason  appears  to  the  Court  why  the  rule  should  not  be  the  same  in  a  suit 
against  the  owners  personally,  but  this  last  point  is  not  decided. 

When  it  appears  from  the  character  of  the  items  sued  for,  that  tbey  were 
not  necessaries,  the  plaintiff  must  prove  the  authority  of  the  master  to 
purchase  for  the  owners. 


Wedneidayt 
June  5. 


APPEAL  from  the  Cravford  Common  Pleas. 

Perkins,  J. — Suit  by  Halhert  against  Holcrcft^  the  master, 
or  captain,  and  PecHnpaugh  and  others,  the  alleged  owners 
of  a  steamboat,  on  an  account  for  money  paid  and  goods,  &c., 
furnished  for  the  use  of  said  boat,  on  the  order  of  the  master. 
A  bill  of  particulars  accompanied  the  complaint.  The  demand 
was  for  over  $1,000 ;  and  one  item  of  it  was  for  money  paid 
upon  a  judgment  Many  of  the  items  were  for  articles  not 
apparently  necessary,  or  even  appropriate,  to  be  used  on  the 
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Steamboat.     The  listing  of  the  boat  by  the  assessor  for  taxar    May  Term, 
tion  was  given  in  evidence,  upon  the  question  of  ownership      ■^"^*' 
of  the  boat,  in  connection  with  proof  that  the  boat  was  given 
ID  for  taxation  by  one  or  more  of  the  persons  sued  as  owners. 
The  items  of  the  account  were  admitted. 

This  is  a  sufScient  statement  of  the  facts.  Several  of  the 
points  raised  will  be  disposed  of  in  a  very  brief  manner. 

The  Court  of  Common  Fleas  had  jurisdiction.  Exger  v. 
Franklin^  15  Ind.  102.  The  record  of  the  judgment  on 
which  money  had  been  paid  was  not  the  foundation  of  the 
action,  so  far  as  the  item  for  money  so  paid  was  concerned ; 
and  hence  it  was  not  a  necessary  part  of  the  complaint 
The  indebtedness  raised  by  such  payment  was  the  cause  of 
action,  BO  far  as  related  to  it 

We  think  the  assessor's  list,  under  the  circumstances,  was 
properly  admitted  in  evidence,  as  tending  to  prove  ownership. 
See  Reedy.  Thayer^  9  Ind.  157,  and  Moore  v.  Anderson^  8 
wf.  18. 

The  important  question  to  be  considered  is  this :  was  it  the 
duty  of  the  plaintiff  to  show  that  the  articles  sued  for  as 
having  been  furnished  to  the  captain,  or  master  of  the  boat, 
upon  the  credit  of  the  owners,  in  the  absence  of  special  author- 
ity, were  necessary  for  the  use  of  the  boat  ? 

Hie  powers  of  masters  of  boats,  engaged  in  the  commerce 
of  our  western,  inter-State,  navigable  rivers,  are  determined 
by  maritime  law.  Gregg  v.  Eohbina^  28  Missouri,  347; 
Hold'oft  V-  Wilkes^  at  this  term.  Our  statute  has  not  en- 
larged their  powers  to  contract  as  agents  of  owners ;  but  is 
Bimp]y  conformable  to  the  general  maritime  law  in  this  respect 
2  B.  S.,  p.  183. 

In  Pope  V.  Mckerson^  Mr.  Justice  Story  says :  "  There  is 
no  reason  to  say,  that  a  master  of  a  ship  has  any  more  author- 
ity to  bind  the  owners  than  any  other  agent  has  to  bind  his 
principal.  The  authority  is  deducible  solely  from  the  nature 
of  his  employment,  and  the  express  or  implied  incidents  to 
the  trade,  or  business,  in  which  the  ship  is  engaged."  3  Story's 
Bep.  65.  A  master  of  a  vessel  is  not  a  universal  agent  for 
the  transaction  of  all  kinds  of  business  for  the  owners; 
nor  is  he  a  special  agent  to  do  a  particular  act ;  but  he  is  a 
Vol.  XVI— 17 
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May  Term,  general  agent  for  a  particnlar,  or  special,  business.    Story  on 
186L      Agency,  §  §  35, 116. 

UoLCBOFT       As  a  wife,  or  child,  may  bind  the  husband,  or  parent,  for 
^-  necessaries,  so  may  the  master  of  a  boat  bind  the  owners. 

So,  like  a  servant  in  the  employment  of  his  master,  or  like 
one  of  two,  or  more,  co-partners  in  relation  to  the  joint  busi- 
ness, he  has  power  to  bind  the  owners  of  the  ship  in  matters 
incident  to  his  particular  business.  And  his  business  being 
known,  his  general  powers  as  agent  of  the  owners  are 
matters  of  law,  of  which  those  dealing  with  him  must  take 
notice ;  and  if  they  contract  with  him  outside  of  those  powers, 
no  special  authority  in  him  existing,  they  can  not  hold  the 
owners  liable  on  such  contracts.  The  master  has  no  power, 
simply  as  such,  to  indorse,  or  to  execute,  bills  and  notes  bind- 
ing the  owner.  Holcroft  v.  WilkeB^  at  this  term ;  2  Philips 
on  Ins.  547. 

He  may  bind  the  owners  for  necessaries,  in  the  way  of  sup- 
plies and  repairs,  even  in  a  home  port.     The  Gvstania^  1 

Blatch.  &  How.  Adml.  Rep.  189 ;  1  Par.  Mer.  L.,  p.  881. 

•  

Provost  V.  PatoJiin^  5  Seld.  Rep.  235.  But  where  the  plain- 
tiff sues  for  the  price  of  such  supplies  by  way  of  attachment 
against  the  boat,  to  enforce  a  special  lien,  he  must  prove  that 
there  was  at  least  an  apparent  necessity  for  their  procurement 
by  the  master  {Pratt  v.  Beed^  19  How.  U.  S.  Rep.  359) ; 
though  the  plaintiff  need  not  show  that  they  were  properly 
applied.  And  we  can  not  see  why  the  rule  should  be  differ- 
ent in  a  suit  against  the  owners  personally,  as  the  question  in 
both  cases  would  seem  to  be  the  same,  viz.,  one  of  power  in 
the  master,  as  agent,  to  contract  the  debt.  And  it  is  expressly 
decided  in  Whitten  v.  Tiadale^  43  Maine  Rep.  451,  a  case 
cited  by  counsel,  that  proof  of  necessity  must  be  made  in  a 
suit  against  the  owners  personally.  We  need  not  here  decide 
the  point  for  ourselves,  because  it  is  manifest  from  many  of 
the  items  sued  upon  in  this  case,  that  they  were  not  neces- 
saries ;  and  in  such  a  case,  beyond  doubt,  the  plaintiff  must 
prove  the  authority  of  the  master  to  purchase  for  the  owners. 
There  was  no  such  proof  in  this  case.  See  Pursley  v.  Mor- 
Hson,  7  Ind.  357 ;  3  Kent.  Comm.  209,  220, 


\ 
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P-er  Curiam.  — ^The   jodgment  is    reversed,   with  costs.    May  Term, 

Cause  remanded,  &c.  1861. 

R.  Orawford  and  H.  Crcmford^  for  the  appellants.  Carlin 

FI  A.  Porter^  for  the  appellee.  „  ^• 

'  *^  Martin. 


•«^N#»^ 


HuiiiTEB  V.  MoEesnan  and  Another. 

APPEAL  from  the  Marion  Circuit  Court.  Weiiiuiay, 

Per  Curiam, — Suit  by  the  appellees  against  Hunter^  to 
recover  commissions  on  sale  of  a  house  and  lot.  Judgment 
for  the  plaintiff. 

The  case  is  before  us  on  the  evidence,  which  we  think  sus- 
tains the  finding  and  judgment. 

The  judgment  below  is  affirmed,  with  costs,  and  5  per  cent, 
damages. 

J.  W.  Cordon^  for  the  appellant. 

TFI  Wallace  and  B.  Harrison^  for  the  appellees. 


—•^m^  » 


Caelik  v.  Mabtik. 

The  words,  "and  this  was  all  the  testimony  or  evidence  offered  in  the 
case/'  are  not  sufficient,  in  a  bill  of  exceptions  purporting  to  set  out  the 
CTidence,  to  repel  the  presumption  of  other  evidence. 

APPEAL  from  the  Hamilton  Circuit  Court.  Wednesday^ 

Per  Curiam. — Martin^  who  was  the  plaintiff,  sued  Carlin^  '^^^  ^• 

before  a  justice  of  the  peace,  upon  a  note  in  writing,  in  this 

form: 

''  On  or  before  the  20th  of  February^  1859,  I  promise  to 
deliver  to  Eolert  Martin^  at  Noblesville^  $75,  in  good  lum- 
ber, at  one  dollar  and  twenty-five  cents  per  hundred.  De- 
cember 10, 1868."  Signed  "  B-  L.  Cablin." 
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Indorsement :  ^^  Paid  on  the  within  note  $14.  January  28, 
1859." 

The  note  was  filed  as  the  only  cause  of  action.  Before  the 
justice,  the  plaintiff  recovered  judgment,  from  which  the  de- 
fendant appealed.  In  the  Circuit  Court  a  jury  was  waived 
and  the  cause  tried  by  the  Court,  who  found  for  the  defendant, 
and  having  refused  a  new  trial,  rendered  judgment,  &c.  This 
suit  having  been  commenced  before  a  justice,  the  note,  with- 
out any  averment  of  extraneous  facts  connected  with  the 
contract,  was  a  sufficient  cause  of  action.  4  Blackf.  174, 420 ; 
6  id.  89,  91,  184.  But  there  is  a  bill  of  exceptions  which 
says,  that  the  plaintifi*,  during  the  trial,  gave  in  evidence  the 
note  with  the  indorsement,  and  avers  that  this  ^^  was  all  the 
testimony  or  evidence  offered  in  the  case.''  This  averment 
must,  in  view  of  rule  30  of  this  Court,  be  held  "insufficient 
•to  repel  the  presumption  of  other  evidence."  4  Ind.  9 ;  Cooh- 
erly  v.  Miiohel^  14  Ind.  471.  It  follows  that  the  defendant's 
motion  for  a  new  trial  was  not  available,  because  it  is  based 
upon  the  insufficiency  of  the  evidence  to  sustain  the  find- 
ing of  the  Court,  when,  for  aught  that  appears  in  the  record, 
"  all  the  evidence  given  in  the  cause  is  not  before  us." 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

J.  W.  Evans^  for  the  appellant. 

E.  S.  Stone^  for  the  appellee. 


-^•■»' 


Wednesday, 
Jane  6. 


Beilebstine  V,  Miller  and  Others. 

APPEAL  from  the  WelJa  Circuit  Court. 

Per  Curiam, — In  this  case  the  rec3rd  contains  no  bill  of 
exceptions,  nor  does  it  appear  that  any  exception,  in  any 
form,  was  taken  in  the  Circuit  Court.  The  appeal  must 
therefore  be  dismissed. 

The  appeal  is  dismissed,  with  costs. 

J.  R.  Coffroth^  for  the  appellant. 
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M^y  Term, 

The  State,  on  the  relation  of  Campbell  and  Others,  v.      ^^^^^ 

Otbetubf.  Thb  Statb 

V. 
OVBSTUBF. 

Soit  upon  an  executor's  bond ;  ayerrmg  for  breach  that  the  executor  did  not 
perform  the  conditions  of  his  bond,  in  this :  that  without  authority  so  to 
do,  he  loaned  the  moneys  of  his  intestate  to  one  A.y  taking  her  note 
therefor ;  that  afterward  he  procured  one  B,  to  sign  said  note  as  surety, 
for  the  purpose  of  eiukbling  him  to  settle  the  estate,  and  with  the  agree- 
ment that  when  the  estate  was  settled  B.  should  be  released  as  surety, 
and  the  executor  become  surety  thereon  in  his  stead ;  that  concealing 
the  circumstances  under  which  B,  had  been  induced  to  execute  the  note 
as  surety,  and  the  insolvency  of  ^.,  the  executor  had  procured  the  Probate 
Ck)urt  to  accept  the  note  as  money,  in  the  final  settlement  of  the  estate, 
and  afterward  refused  to  become  surety  on  said  note ;  that  in  a  suit  on 
the  note,  B,  was  discharged  on  account  of  the  circumstances  under  which 
his  signature  was  procured,  and  the  said  A.  was  insolvent  Prayer  that 
the  settlement  be  set  aside,  &a 

Eeld,  that  the  circumstances  under  which  JS.'s  signature  to  the  note  was 
procured  did  not  invalidate  the  note  as  to  him ;  as  the  parol  agreement  made 
by  the  executor  could  not  be  given  in  evidence  to  vary  the  terms  of  the 
note. 

Beldf  also,  that  the  note  being  valid,  there  was  no  fraud  in  the  settlement 
of  the  executor ;  and  the  fact  that  the  collection  of  the  note  had  been 
defeated  does  not  affect  the  case. 

APPEAL  from  the  Ripley  Common  Pleas.  Wednuday, 

Davison,  J. — The  facts  alleged  in  the  complaint  are  sub- 
stantially these:  In  the  year  1838,  one  Pinckney  Huckstep 
died,  leaving  Nancy  Huckstep^  his  widow,  and  Mary  A.  and 
John  W,  Iluckstep^  his  children  and  heirs  at  law.  John  W. 
Uuckatep  died  while  an  infant,  before  the  commencement  of 
this  suit,  leaving  Nancy  and  Mary  A.  Huckatep^  his  heirs,  &c.; 
the  former  of  whom  is  now  married  to  James  Campbell^  and 
the  latter  to  Francis  Camphell^  and  they,  with  their  respective 
husbands,  were  the  plaintiflfe  below.  Pinckney  Huckstep^ 
at  his  death,  left  a  will,  whereby  he  appointed  Jacob  Overturf 
(who  was  the  defendant  below,)  his  executor.  As  such  ex- 
ecutor, he  gave  the  requisite  bond,  with  one  Henry  Ditch 
as  his  surety,  obtained  lettere  testamentary,  and  entered  upon 
the  duties  of  the  trust.  The  bond  is  in  the  penalty  of  ^00, 
and  conditioned,  in  the  usual  form,  for  the  faithful  execution 
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May  Term,  of  the  duties  and  truste  committed  to  the  executor,  according 

J-Q^-*^'      to  law.    Henry  W.  Ditoh^  the  surety  on  the  bond,  is  now  also 

The  State  deceased.    Plaintiffi  aver  that  Overturf^  the  defendant,  did 

OvEWTjRF    °^*  faithfully  perform  his  duties  as  executor,  in  this:  that, 

without  any  authority  whatever  to  do  so,  he  loaned  to  one 

Elizabeth  Ditch  $235,  moneys  belonging  to  the  estate  of  the 

decedent,  and  received  her  promissory  note,  in  these  words : 

"  August  6, 1841.  Twelve  months  after  date,  we  or  either 
of  us  promise  to  pay  Jacoh  Overturf^  executor  of  Pinckney 
Huckatep^  deceased,  J235,  value  received,  with  10  per  cent, 
interest  from  date  until  paid."  ^^  Elizabeth  DncH." 

It  is  averred  that  after  the  execution  of  this  note,  viz., 
sixty  days  thereafter,  one  Preston  Christie^  at  the  alone 
request  of  the  defendant,  signed  it  as  surety,  for  the  purpose 
of  enabling  him,  defendant,  to  settle  the  testator's  estate ;  and 
with  the  express  agreement,  that  so  soon  as  that  estate  was 
settled,  he,  Christie^  was  to  be  released,  and  the  defendant, 
in  his  stead,  was  to  become  surety  on  the  note ;  that  Elizabeth 
Ditoh^\teing  then  in  doubtful  circumstances,  afterward  became 
utterly  insolvent.   The  note,  after  Christie  signed  it,  reads  thus : 

"  August  6,  1841.  Twelve  months  after  date,  we  or  either 
of  us  promise  to  pay  Jacob  Overturf^  executor  of  Pinckney 
Ruck%tep^  deceased,  $235,  value  received,  with  10  per  cent 
interest  from  date  until  paid." 

''Elizabeth  Ditch, 
"  Pbeston  Chbistib." 

It  is  further  averred,  that  in  January^  1842,  the  defendant, 
concealing  the  circumstances  under  which  Christie  had  signed 
the  note,  and  the  fact  that  Elizabeth  Ditch  was  insolvent, 
and  well  knowing  that  Christie  was  not  liable  thereon,  in- 
duced the  Probate  Court,  then  in  session,  to  receive  the  said 
note,  as  so  much  money,  in  final  settlement  by  him  as  ex- 
ecutor of  the  decedent's  estate ;  said  Court,  when  it  received 
the  note,  relying  alone  on  the  solvency  of  Christie.  And  the 
plaintiffs  in  fact  say,  that  the  defendant,  after  said  final  settle- 
ment, failed  and  refused  to  become  surety  on  the  note,  as 
stipulated  between  him  and  Christie.    After  this,  in  October^ 
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1842,  John  Htcckstep^  the  then  guardian  of  said  Mary  A.  and  May  Term, 
John  W.  Suckstep^  relying  on  the  solvency  of  ChrUtie^  ^*  __  1861. 
oeived  the  note  in  question  from  the  Probate  Court  as  so  The  State 
much  money,  and  having  retained  the  same  about  four  years,    ^    ^' 
returned  it  to  the  defendant,  who  instituted  suit  thereon  and: 
recovered  a  judgment  against  Elizaieih  Ditc\  but  failed  to 
recover  against  Christie^  for  the  causes  above  stated.   And  the 
said  Elizaheth  being  insolvent  and  destitute  of  property,  the 
judgment  against  her  remains  unpaid,  &c.    It  is  averred  that 
Mary  A.  Huckstep^  when  she  married  Francis  Camphell^  was 
an  infant,  and  has  ever  since  h^Gix  b,  feme  covert;  and  that 
Nancy y\h^  testator's  widow,  was  married  to  James  Camp- 
hell  in  the  year  1840,  and  from  thence  hitherto  has  been,  and 
still  is,  a  married  woman.    The  relief  prayed  is,  that  the  final 
settlement  made  by  the  executor  be  set  aside,  and  that  the 
plaintilBb  recover  of  him  $900,  the  amount  of  the  note  and 
interest,  &c.,  and  for  general  relief,  &c.    Demurrer  to  the 
complaint  sustained,  and  the  plaintiff  excepted. 

We  have  a  statute  which  says:  "After  the  debts  and 
legacies  of  an  estate,  and  charges  of  administration,  are  paid, 
and  all  claims  in  favor  of  such  estate  are  disposed  of  accord- 
ing to  law,  the  executor  or  administrator  shall  be  discharged 
from  the  further  administration  thereof,  and  no  final  settle- 
ment  shall  be  revoked  or  re-opened,  except  by  appeal  to  the 
Circuit  Court,  and  the  same  shall  appear  to  have  been  ille- 
gally made:  Pre^vicZ^c?  however^  that  any  peraon  interested  in 
said  estate,  so  settled,  may  have  said  settlement  set  aside  for 
mistaks  or  frauds  at  any  time  within  three  years  after  said 
settlement,  and  if  such  person  be  under  any  legal  disabilities 
at  the  time  of  said  settlement,  then  within  three  years  after 
the  removal  of  such  disabilities."     2  R.  S.,  §  116,  p.  275. 

The  complaint  in  this  case  is  evidently  based  upon  the  pro- 
viso to  the  enactment  just  quoted ;  and  conceding  that  the 
plaintifis  have  been,  and  are,  under  the  disabilities  contem- 
plated in  the  proviso,  still  the  inquiry  arises,  whether  the 
fiicts  alleged  sufficiently  show  that  in  the  settlement  sought  ' 
to  be  annulled  there  was  *' mistake  or  fraud."  If  it  is  not  so 
shown,  then  the  demurrer  was  well  taken.  It  is  not  assumed 
that  there  was  a  mistake  in  the  settlement;  but  the  charge  is, 
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May  Term,  « that  the  defendant  concealed  the  circumstances  under  which 
lo61.      Chy^istie  signed  the  note,  and  well  knowing  that  Christie  was 
The  State  not  liable  thereon,  induced  the  Probate  Court  to  receive  said 
0  ER^  ^^^®  ^  ®^  much  money,  in  final  settlement,"  (fee.    As  has 

been  seen,  the  circumstances  concealed  by  the  defendant  are 
these:  *'  Christie^  some  sixty  days  after  the  note  was  executed 
by  Elizabeth  Ditch^  signed  it,  at  the  defendant's  request,  as 
surety,  for  the  purpose  of  enabling  the  defendant  to  settle  the 
testator's  estate,  with  the  agreement  that  so  soon  as  that  estate 
was  settled,  he,  Christie^  was  to  be  released,"  &c.  We  are 
therefore  led  to  inquire,  whether  these  circumstances  render 
the  note  void ;  because,  if  the  note  as  to  Christie  was  valid, 
and  the  Court  received  it,  he  being  solvent,  there  was  no  fraud 
in  the  transaction,  though  the  defendant,  by  such  concealment, 
may  have  intended  to  commit  a  fraud.  Keller  v.  Johnson^ 
11  Ind.  337.  But,  in  our  judgment,  the  circumstances  above 
detailed  do  not,  as  to  ChHstie^  invalidate  the  note ;  because,  in 
point  of  law,  they  could  not  be  set  up  against  its  legal  effect 
Russell  V.  Branham^  8  Blackf.  277.  To  admit  them  to  be 
proved  in  defense  of  an  action  upon  the  note,  would  be  to 
allow  its  terms  to  be  varied  by  parol  evidence.  This  the  law 
^  will  not  permit.    It  follows  that  the  note  was  valid  as  against 

Christie^  when  the  Court  received  it,  and  the  result  is  there 
was  no  fraud  in  the  settlement.  Mahan  v.  Sherman^  7  Blackf. 
378;  Fcn^is  v.  Ludlow^  7  Ind.  617.  The  mere  fact  that 
Christie^  after  the  settlement  in  the  Probate  Court,  success- 
fully resisted  a  suit  upon  the  note,  can  have  no  effective  bear- 
ing upon  the  decision  of  this  case.  As  no  mistake  or  fraud 
appears  in  the  settlement,  we  must  hold  that  the  demurrer 
was  well  taken. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 
W.  S.  Ilolman^  for  the  appellants. 
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Hay  Tenn, 

1861. 

SlTTDfiB 
V. 

Oaticak. 


SifTYDEB  V.  Oatman  and  Others. 

Kotes  payable  to  order,  bat  not  at  a  bank  in  this  State,  though  negotiable, 
are  not  governed  by  the  law  merchant  as  to  diligence  against  makers  and 
rights  of  defense. 

The  expression,  "chartered  bank,"  was  inadvertently  used  in  Mix  v.  The 
State  Bank,  13  Ind.  521,  in  stating  what  notes  ave  put  by  the  statute  ob 
the  footing  of  inland  bills  of  exchange. 

Where  the  names  of  indorsers  appear  upon  a  note,  without  any  date,  the 
indorsements  will  be  presumed  to  have  been  made  at  the  date  of  the 
note. 

Where,  at  the  time  of  the  execution  of  a  note  not  governed  by  the  law 
merchant,  but  still  negotiable,  third  persons  place  tiieir  names  on  the 
back  of  it,  in  the  absence  of  the  prior  indorsement  of  the  payee,  their 
liability  is,  prima  facie,  that  of  indorsers ;  and  there  would  be  no  vari- 
ation in  this  rule  when  applied  to  notes  negotiable  by  the  law  mer« 
chant. 

Where  indorsers  place  their  names  upon  the  back  of  a  negotiable  note  at 
the  time  of  its  execution,  in  the  absence  of  the  prior  indorsement  of  the 
payee,  perhaps  parol  evidence  fk  admissible  to  rebut  their  prima  facie 
liability  as  indorsers,  and  show  it  to  be  that  of  makers ;  but  where  the 
payee  first  indorses  the  note,  evidence  is  not  admissible  to  rebut  such 
prima  facie  liability  of  the  subsequent  indorsers. 


APPEAL  from  the  Floyd  Circuit  Court  J£t^" 

Perkins,  J. — Suit  upon  a  promissory  note,  reading  thus : 

$332.  New  Albany^  Ind.^  July  8, 1854. 

One  year  after  date,  we  promifle  to  pay  to  the  order  of  laaao 
Snyder^  three  hundred  and  thirty-two  dollars,  for  value  re- 
ceived, &c- 

(Signed,)    J.  H.  Oatbcan, 

T.  H.  Oatman. 

Indorsed,  without  date, 

Js»8E  Oatman, 
Chakles  U.  Bettbeton, 
N.  H.  Cobb, 
T.  H.  Collins. 

These  parties  were  all  declared  against  as  makers. 
Issues  of  fiM^t.    The  note  and  indorsements  were  the  only 
evidence  on  the  trial.    Judgment  for  the  plaintiff  as  to  t/.  J?* 
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May  Tenn^  and  T.   H.  Oatman^  and  against  the  plaintiff,  as  to  Jesse 

1861.      Oaiman^  Betterton^  Cobb  and  Collins. 

Sntdbb         The  only  question  in  the  case  is,  what  is  the  prima  facie 
^'         liability  of  the  four  signers  upon  the  back  of  the  note  I 
We  must  ascertain,  as  a  preliminary  point,  the  character  of 
the  note. 

1.  It  is  a  note  not  governed,  in  this  State,  by  the  law  mer- 
chant,  as  to  diligence  against  makers  and  rights  of  defense, 
because  it  is  not  payable  at  a  bank  in  this  State.  The  limiting 
term,  *'  chartered,"  was  inadvertently  used  in  Mix  v.  Th^  State 
Bank^  13  Ind.  521.  Davis  v.  McAlpine,  10  Ind.  137.  See 
Sarris  v.  Pierce^  6  Ind.  162 ;  Evhler  v.  Pullen^  12  Ind.  667. 
But  the  note  is  negotiable  by  statute.  Wells  v.  Jackson^ 
6  Blackf.  40.  2.  The  indorsements  on  the  note,  being  without 
date,  must  be  taken  to  have  been  made  at  the  date  of  the  note. 
Ind.  Dig.,  p.  208 ;  1  Ind.  126 ;  6  Ind.  478.  3.  Here,  then,  we 
have  a  note  not  governed  by  the  law  merchant,  but  still 
negotiable,  indorsed  by  third  persons,  but  not  by  the  payee, 
at  the  time  of  its  execution ;  and  the  question  is,  what  is, 
prima  fade^  their  liability?  In  this  State,  it  is  that  of  in- 
dorsers  of  the  note.  Sell  et  al.  v.  Leslie^  at  this  term ;  Harris 
Y.  Pierce^  supra ;  Cecil  v.  Mix^  6  Ind.  478,  and  previous 
cases  there  cited.  And  there  would  be  no  variation  in  this 
rule  when  applied  to  notes  negotiable  by  the  law  merchant. 
Bowers  v.  Ileaden^  4  Ind.  318;  Burnham  v.  OaUentine^  11 
Ind.  295. 

In  the  case  of  indorsers  who  place  their  names  upon  the 
back  of  a  negotiable  note  at  the  time  of  its  execution,  in  the 
absence  of  the  prior  indorsement  of  the  payee,  perhaps  parol 
evidence  is  admissible  to  rebut  their  prima  facie  liability  as 
indorsers,  and  show  it  to  be  that  of  makers.  Wells  v.  Ja<ih' 
son^  6  Blackf.  40 ;  6  Ind.  478.  But  where,  in  such  case, 
the  payee  first  indorses  the  note,  the  indorsers  subsequent 
to  him  are  presumptively  liable  only  as  indorsers,  and  that 
presumption  can  not  be  rebutted ;  the  liability  of  indorsers  in 
such  case  can  not  be  varied  by  parol  evidence.  Vbre  v. 
Bursty  13  Ind.  651.  In  the  case  at  bar,  the  indorsers  being 
presumptively  liable  as  indorsers  simply,  and  no  evidence 
having  been  given  to  vary  that  liability,  the  judr      -*^  -.1^-1.1 
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hare  been  in  their  fevor,  and  against  the  plaintiff,  as  it  was.  May  Term, 

See  Kirhy  v.  Studehaker,  15  Ind.  45.  1861. 

Per  Curiam, — ^The  judgment  is  afSrmed,  with  costs.  Smith 

R.  Cravford^  for  the  appellant  Antboot. 
W.  T.  Otio^  for  the  appellees. 


■  ■  Oi»i 


Smfth  and  Anotlier  v.  Aitthoitt. 

A  bill  of  exceptions  which  purports  to  set  out  the  eyidence,  must  contain 
the  words,  "  this  was  all  the  evidence  given  in  the  cause ;"  the  words, 
"  the  following  was  all  the  evidence  produced  by  either  party/'  are  not 
sufficient. 

The  other  points  can  not  be  more  briefly  stated,  than  in  the  opinion  itsel£ 

APPEAL  from  the  Delaware  Circuit  Court.  Wednadayt 

Perkins,  J. — Suit  to  recover  possession  of  real  estate.  *  ' 
Judgment  for  the  plaintiff.  Tlie  bill  of  exceptions  states, 
that  "  the  following  was  all  the  evidence  produced  by  either 
party."  It  is  objected  that  this  statement  does  not  comply 
with  rule  30,  requiring  bills  purporting  to  contain  the  evidence 
to  state  that  "  this  was  all  the  evidence  given  in  the  cause." 
The  objection  is  weU  taken.  Evidence  by  way  of  admission, 
or  that  was  obtained  by  the  Court  of  its  own  motion,  not 
technically  produced  by  either  party,  may  have  entered  into 
the  cause.  Besides,  the  rule  is  positive  as  to  the  language  to 
be  used.  See  the  rule,  Ind.  Dig.,  p.  72.  See  cases  on  Bills 
of  Exception,  Ind.  Dig.,  p.  186.  There  were  two  defendants, 
who  answered  separately.  One  of  them,  John  Smithy  an- 
swered by  general  denial,  aiid  this,  under  the  act  of  1855, 
included  all  defenses  that  he  could  make.  Acts  1855,  p. 
57 ;  Ind.  Dig.,  p.  655 ;  Elliott  v.  Wright,  7  Ind.  374. 

George  Smith,  the  other  defendant,  answered  that  one 
James  S.  Curtis  instituted  suit  in  the  Delaicare  Circuit 
Court,  on,  &c.,  to  obtain  the  title  to  the  land  in  question; 
that  a  judgment,  or  decree,  was  rendered  in  his  favor  (see 
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May  Term,  n  Ind.  514,  for  the  decree);  that  before  any  appeal  was 
1861.  taken,  the  land  was  sold  on  his  title  to  John  Smithy  who 
Smith  sold  and  conveyed  to  him,  George  Smith,  To  this  answer, 
.  ^*  the  plaintiff  replied,  that  John  Smithy  the  grantor  to  Oeorge^ 
was  present  in  Court  when  the  decree  in  favor  of  Curtis  was 
rendered ;  that  the  defendants  in  that  case,  the  plaintiffs  be- 
low in  this,  notified  said  John  of  their  intention  to  appeal 
said  cause,  which  appeal,  to-wit,  on,  &c.,  was  prosecuted  to  a 
reversal  of  the  cause,  (see  Wilcoxson  et  al,  v.  Curtis^  11  Ind. 
514,)  and  of  the  taking  of  the  transcript  for  whidh  to  the 
Supreme  Court,  they  gave  said  John  notice ;  and  that  while 
said  appeal  was  pending,  said  John^  without  consideration, 
&c.,  conveyed  the  land  to  his  son  George^  now  a  co-defendant. 

There  was  no  demurrer  to  this  reply,  and,  upon  the  issues 
made  by  the  answer  of  John^  and  the  reply  to  the  answer  of 
George^  the  cause  was  submitted  by  the  defendants,  jointly, 
to  be  tried  by  the  Court ;  which  ti'ial  resulted  in  a  finding  and 
judgment  for  the  plaintiffs,  against  both  defendants. 

The  whole  question  in  the  cause  turned  on  the  title  of  John 
Smithy  the  first  purchaser.  This  is  settled  by  the  case  of 
Doe  V.  Crocker^  2  Ind.  575.  The  statute  of  1852,  on  this  sub- 
ject, is  substantially  like  that  of  1843.  2  R.  S.  1852,  p.  155 ; 
Coije  of  1843,  p.  456.  If  he  had  not  a  good  title  he  could 
not  convey  such  a  title.  The  statute,  §  533,  of  the  code  of 
1852,  9upra^  provides  that  a  reversal  of  a  judgment,  &c., 
shall  not  avoid  a  sale  under  it,  to  a  purchaser  in  good  faith, 
or  the  grantee  of  a  purchaser  in  good  faith. 

John  Smith  is  concluded  by  the  finding  on  the  general  de- 
nial, the  evidence  not  being  in  the  record. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Th^8,  J,  Sample^  W.  Brotherton  and  C  B,  Smithy  for  the 
appellants. 

Walter  March  and  J.  Anthony^  for  the  appellee. 
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Dawbon  v.  Walm. 

Suit  by  the  assignee  of  a  promissory  note  against  his  assignor,  alleging  the 
insolvencj  of  the  maker.  A  judgment  hacl  been  obtained  on  the  note 
against  the  maker,  and  executions  returned  mUla  bonoy  but  due  diligence 
had  not  been  used  in  bringing  the  suit  Answer :  that  diligence  had  not 
been  used  against  the  maker  of  the  note,  who,  long  after  the  time  when 
a  judgment  might  have  been  obtained  against  him,  had  property  subject 
to  execution.  The  executions  issued  on  the  judgment  against  the  maker 
and  the  returns  of  the  officer  were  offered  in  evidence,  and  ol>jected  to  by 
the  assignor,  on  the  ground  of  irreleyancy. 

Beld,  that  as  it  does  not  appear  but  that  the  judgment  on  which  the  execu- 
tions issued  was  given  in  evidence  without  oljection,  and  as  theexecuti(»is 
and  returns  might  tend  to  show  insolvency  at  a  given,  though  immaterial, 
time,  the  Court  can  not  say  the  evidence  did  any  hann. 

Held,  also,  that  as  the  evidence  is  not  in  the  record,  this  Court  can  not  say 
that  any  thing  was  shown  tending  to  impeach  the  returns,  and  if  not, 
they  might,  when  legitimately  in  evidence,  be  taken  as  conclusive,  in  the 
given  case. 

APPEAL  from  the  Marion  Common  Pleas. 

Per  Curiam. — Suit  by  the  assignee  against  the  assignor  of 
a  promissory  note.  There  were  two  paragraphs  in  the  com- 
plaint; one  averring  that  an  unavailing  suit,  though  not 
brought  in  time,  had  been  prosecuted  against  the  maker,  and 
both  avemng  that  the  maker  was,  at  the  time  the  note  fell 
due,  and  still  continued,  insolvent.  No  demurrer,  or  motion 
to  strike  out  The  question  in  the  cause  was  upon  insolv- 
ency. 

Answer:  1.  A  denial.  2.  Tliat  the  plaintifThad  given  time 
to  defendant.  3.  That  the  note  fell  due  on  January  3,  1856, 
and  suit  was  not  instituted  against  the  maker  until  May  20, 
1856;  that  on  the  first  Monday  of  Aprils  a  term  of  the 
Common  Pleas,  and  on  April  28,  a  term  of  the  Circuit  Court 
commenced;  that  the  maker  was  a  resident  of  the  county, 
and  had  property  subject  to  execution  from  the  time  the  note 
fell  due,  until  suit  was  brought,  &c.  Reply  in  denial;  trial; 
verdict  and  judgment  for  the  plaintiff. 

The  evidence  is  not  in  the  record.  The  errors  complained 
of  are,  the  rulings  of  the  Court  in  admitting  evidence,  in 
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May  Term,  giviiig  and  refusing  instructions,  and  in  overruling  a  motion 
*^^-^'      for  a  new  trial. 

The  Court  admitted  in  evidence  executions  which  pur- 
ported to  have  been  issued  on  a  judgment  in  favor  of  Walls 
against  the  maker  of  the  note,  and  the  officers'  returns 
thereon.  The  purpose  for  which  they  were  offered  waa  not 
disclosed.    The  objection  was  for  irrelevancy. 

It  does  not  appear  but  that  the  judgment  on  which  the 
executions  were  issued  was  given  in  evidence  without  objec- 
tion, and  the  evidence  of  the  returns  in  question  might  tend 
to  show  insolvency  at  a  given  time,  though,  at  an  immaterial 
one.  We  can  not  say,  under  what  appears  in  the  record,  that 
the  evidence  could  have  done  any  harm. 

The  question  as  to  whether  the  returns  of  the  sheriff,  of  no 
property,  on  the  executions  in  the  case  of  the  present  plain- 
tiff against  the  maker  of  the  note,  are  conclusive,  or  only 
prima  facie^  or  whether  they  should  be  evidence  at  all,  is 
raised  by  instructions  given  and  refused.  The  Court  refused 
to  instruct  either  that  such  returns  were  no  evidence,  or  that, 
where  redl  estate  was  levied  upon,  they  wei^e  only  prima 
facie  evidence  of  the  want  of  personal  property ;  and  in- 
structed that  such  return  was  conclusive  between  the  parties 
to  this  suit,  in  this  form  of  action,  that  the  maker  had  no 
'  property,  Ac,  after  the  execution  came  to  the  hands  of  the 
officer. 

This  is  the  main  question  urged  by  the  appellant  in  the 
case,  but  it  is,  in  fact,  an  immaterial  one.  There  are  other 
points  made  upon  instructions  given,  but  as  the  instructions 
which  are  said  to  be  objectionable  were  afterward  modified, 
or  explained,  by  others  lasked  by  the  defendant  and  given,  we 
can  not  see  but  that,  upon  these  minor  points  made,  the  case 
was  fairly  given  to  the  jury.  But  supposing  the  question  on 
the  returns  to  have  been  material,  still,  as  the  evidence  is  not  of 
record,  we  can  not  say  that  any  thing  was  sliown  tending  to 
impeach  the  returns;  if  not,  they  might,  when  legitimately 
in  evidence,  be  taken  as  conclusive  in  the  given  case,  and  the 
instruction  would  work  no  injury.  See  cases  on  Sheriffi' 
Betums,  Ind.  Dig.,  p.  608. 
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The  judgment  is  affirmed,  with  1  per  cent  damages  and  May  Term 
coBts.  1861. 

D.  McDonald  and  A,  O.  Porter^  for  the  appellant. 
John  Cohum^  for  the  appellee. 


Habtbb 
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>  ^•^ 


Hasteb  and  Another  v.  Johnson 

Suit  upon  a  promissory  note.  Answer :  that  the  note  was  given  to  the 
payees  thereof,  at  the  request  of  one  ^.,  in  settlement  of  an  afi&ir  of 
bastardy,  she,  the  said  X,  being  then  pregnant  with  a  child  begotten  by 
one  of  the  makers  of  said  note ;  that  a  large  sum,  to-wit,  $600,  had 
already  been  paid,  and  that  said  bastard  child  died  at  birth. 

BAd^  that  as  the  law  now  stands,  no  one  but  the  mother  of  the  bastard  is 
authorized  to  institute  a  prosecution. 

BAdy  also,  that  the  mother,  being  pregnant  at  the  time  of  the  execution 
of  the  note,  had  then  a  present  right  of  action,  and  her  promise  not  to 
bring  the  action  was  a  good  consideration  for  the  note,  which  the  death 
of  the  child  did  not  in  any  degree  affect 

APPEAL  from  the  Tijppecanoe  Circuit  Court. 

Davison,  J. — Johnson  sued  John  V.  and  James  Ifarter, 
who  were  the  defendants,  upon  a  promissory  note  for  the 
payment  of  $75.  The  note  was  executed  by  the  defendants 
to  one  Welmet  Pruit^  who  assigned  it  to  the  plaintiff. 

Defendants  answered,  that  the  note  was  executed  to  Pruity 
the  payee  therein  named,  at  the  request  of  one  Amanda  Sloop^ 
in  settlement  of  an  affair  of  bastardy.  She,  Amanda  Sloop^ 
being,  at  the  date  of  the  note,  pregnant  with  a  child  begotten 
by  the  defendant  John  V.  Ilarter,  It  is  averred  that  on 
said  settlement,  a  large  sum,  viz.,  $800,  was  to  be  paid  by 
Johfi  V.  Ilarter^  and  that  James  Ilarter  was  security  for 
the  payment  thereof;  that  of  the  sum  thus  agreed  to  be  paid, 
$500  had  been  paid  before  the  commencement  of  this  suit, 
and  that  the  bastard  child,  with  which  the  said  Amanda  was 
so  pregnant,  died  at  its  birth ;  and  the  defendants  aver  that 
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May  Term,  the  plaintiff  ought  not  to  recover  in  this  Buit  more  than  her 
J-o^l*  coflt,  &c.  Demurrer  to  the  answer  sustained,  and  judgment 
in  favor  of  the  plaintiff  for  the  amount  of  the  note  and  inter- 
est, &c. 

In  support  of  the  demurrer  it  is  argued,  that  the  considera- 
tion of  the  note  has  failed,  in  this :  that  the  note  was  given  to 
avoid  a  prosecution  for  bastardy;  that  such  prosecution  is 
not  authorized  by  the  statute  for  the  benefit  of  the  mother, 
but  to  secure  the  maintenance  and  education  of  the  child, 
and  to  secure  the  State  from  the  burden  of  its  support;  and 
as  the  child  did  not  live,  the  mother  has  no  right  of  recovery, 
&c.  This  reasoning  is  not,  in  our  judgment,  conclusive.  In 
the  Revision  of  1843,  there  is  a  provision  to  the  effect,  that 
"  when  any  woman  has  a  bastard  child,  and  neglects  to  bring 
suit  for  the  maintenance  of  such  child,  or  commences  a  suit 
and  fails  to  prosecute  the  same  to  final  judgment,  the  over- 
seers of  the  poor,  of  any  township  interested  in  the  support 
of  such  bastard,  may  institute  suit  against  the  person  who 
may  have  begotten  such  bastard."  R.  S.  1843,  §  13,  p.  366. 
This  enactment  is  not  found  in  the  statutes  now  in  force ;  but, 
as  the  law  now  stands,  no  one  save  the  mother  of  the  bastard 
is  authorized  to  institute  a  prosecution  against  the  putative 
father.  2  R.  S.,  p.  485,  et  seq.  She  may,  or  may  not,  at  her 
option,  commence  such  prosecution,  and  that  being  the  case, 
we  perceive  no  reason  why  a  note  given  by  the  father  of  the 
bastard,  in  consideration  of  her  promise  not  to  conuuence  it, 
should  not  be  held  valid  and  collectable.  Thus,  when  the 
note  in  suit  was  given,  she  was  pregnant  and  had  a  right 
of  action  against  the  de&ndant,  who,  in  consideration  of  her 
promise  not  to  sue,  executed  the  note  in  question.  It  can  not 
therefore  be  assumed,  that  the  death  of  the  child  in  any 
degree  affects  the  consideration  of  the  note,  because  it  was 
given,  not  to  secure  a  maintenance  for  the  child,  but  to 
avoid  a  prosecution  for  bastardy. 

Per  Curiam, — ^The  judgment  is  afiSrmed,  with  5  per  cent 
damages  and  costs. 

frames  CJirian^  for  the  appellants. 

John  F.  Miller^  for  the  appellee. 
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May  Term, 

The  Ihdunapolis  and  Cincinnati  Railroad  Company  v.      Io^j- 

Jewktt.  Indianapo- 

lis, &a 

Where  the  secretary  of  a  railroad  company,  in  response  to  a  demand  for  a  Railroad  Co. 
copy  of  a  written  contract  of  subscription,  shown  to  have  been  in  the      Jkottt 
possession  of  the  company,  answers  that  it  has  been  lost,  proof  of  his 
answer  is,  prima  fade,  sufficient  to  entitle  the  party  making  the  demand 
to  give  oral  proof  of  its  contents,  in  a  suit  against  the  company. 

It  is  to  be  presumed,  from  the  character  and  ordinary  duties  of  the  officer 
who  made  the  admission  of  its  loss,  that  he  was  the  custodian  of  such 
writings,  and  therefore  his  admission  was  competent  evidence  against 
his  employer. 

The  statutory  mode  pointed  out  by  2  R.  S.,  §  284,  p.  93,  for  proving  the 
acts  of  a  corporation,  should  be  followed,  or  some  legal  excuse  shown  for 
not  following  it 

Where  the  Court  has  ordered  the  production  of  certain  minutes  of  the  board 
of  directors,  and  the  party  in  whose  behalf  the  order  was  made  has^ 
in  addition,  given  written  notice  to  the  company  to  produce,  and  has 
demanded  of  the  secretary  a  sworn  copy,  if  they  are  not  produced,  or 
the  sworn  copy  ftimished,  oral  evidence  may  be  given  of  their  contents. 

■ 

APPEAL  from  the  Decatur  Qrciiit  Court.  Wednesday, 

Hanna,  J. — ^This  case  was  here  once  before.  10  Ind.  540. 
The  pleadings  were  not  changed  after  the  return  of  the  case 
to  the  Court  below,  where  it  was  again  tried,  and  judgment 
given  for  the  appellee  for  $2,791  ,?/«•  Questions  arising 
upon  the  second  trial  are  now  presented. 

Secondary  evidence  was  received  of  the  writing  called 
a  subscription,  signed  by  the  appellee.  It  is  objected  that 
the  foundation  was  not  laid  for  the  admission  of  such  evi- 
dence. 1.  It  was  proved  that  a  notice  had  been  served 
upon  the  appellant  to  produce  the  original,  or  a  copy,  it  hav- 
ing been  proved  that  it  passed  into  the  possession  of  appel- 
lant. 2.  Tlie  Court  made  an  order,  of  record,  directing  such 
production.  3.  A  demand  of  the  original,  or  a  certified  copy, 
was  proved  to  have  been  made  of  the  secretary  of  the  com- 
pany, at  its  oflSce ;  to  which  the  answer  was  given  by  him 
that  it  was  lost.  It  is  insisted  that  the  loss  could  not  be  thus 
proven ;  that  the  secretary  should  have  been  produced  as  a 
witness  to  that  point. 

Without  inquiring  as  to  the  propriety  of  the  steps  taken 
Vol.  XV  I.— 18 
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May  Terai,  to  procure  the  evidence,  we  are  of  opinion  that  the  statement 
•^Q^-*^'      that  it  was  lost  was,  prima  facie^  sufScient  to  permit  oral 

Indianafo-  proof  of  its  contents.     It  is  to  be  presumed  from  the  charac- 

Railroad  Co  ^^  ^^^  ordinary  duties  of  the  oflScer  who  made  the  admission 

V.  of  its  loss,  that  he  was  the  custodian  of  such  writings ;  there- 

Jkwbtt.     ijjpg^  jj»g  admission  was  competent  as  against  his  employer, 

especially  in  this  instance,  as  his  predecessor  was  shown  to 

have  at  one  time  furnished  a  list  of  the  names,  &c.,  attached 

to  the  paper.     1  Gr.  Ev.,  §  §  113, 114,  191 ;  Ang.  &  Am.  on 

Cor.,  §  §  309,  659. 

Evidence  was  also  given  that  the  same  steps  were  taken  to 
procure  the  original  order  of  the  board,  or  a  copy  thereof,  as 
to  the  settlement  with  the  original  conditional  subscribers, 
and  the  appointment  of  Foley  and  others  to  make  such  set- 
tlement. The  order  was  not  forthcoming  in  any  form,  and  it 
was  in  evidence  that  it  was  in  possession  of  the  secretary,  who 
read  it  to  the  witness  the  day  before  the  trial,  when  the  de- 
mand was  made. 

The  statute  points  out  a  mode  of  proving  the  acts  of  a  cor- 
poration. 2  R.  S.,  §  284,  p.  93.  Hiat  mode  should  be  fol- 
lowed, {Tlie  Mad.  &g.  v.  Whitead^  11  Ind.  56,)  or  some  legal 
excuse  shown  for  not  following  it.  Here,  a  notice  to  produce, 
&c.  was  shown,  an  order  based  thereon  to  compel  the  produc- 
tion, then  a  demand  of  a  copy,  and  a  refusal.  Should  the  Court 
have  attached  the  secretary  for  failing  to  furnish  the  sworn 
copy,  or  received  oral  testimony  of  its  contents  ?  Perhaps  the 
Court  possessed  the  right  to  do  either,  or  both ;  but,  without 
BO  deciding,  we  are  of  opinion  that  the  reception  of  the  oral 
proof  of  the  contents  was  not  error.  The  evidence  was  in  the 
possession  of  the  opposite  party ;  the  usual  mode,  as  between 
individuals,  had  been  resorted  to,  to  obtain  its  production; 
and,  in  addition,  a  demand  had  been  made,  in  reference  to  the 
provisions  of  the  above  statute.  We  do  not  think  there  was, 
in  this  case,  any  thing  in  the  objection  that  the  person  who 
made  the  demand  was  not  authorized  to  administer  oaths,  and 
did  not  tender  any  fee  for  such  copy,  even  if  such  objection 
would  be  good  in  any  case ;  for,  here,  the  secretary  answered 
that  he  would  not  furnish  copies  in  any  case  against  the  com- 
pany, unless  by  order  of  the  president  or  attorney  of  the  road. 
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Other  questions  are  made,  which  we  think  were  decided  in  May  Term, 
the  case  in  10  Ind.,  supra^  and  we  see  no  reason  to  change      1861. 
the  opinion  there  expressed.  Hearton 

There  is  an  assignment  in  reference  to  instructions  given,  _      Z' .    . 
and  refused.    We  have  examined  them,  and  do  not  see  any    nati,  &c.  ' 
error  in  the  ruling  of  the  Court;  but  even  if  a  slight  error,  RailhoadCo. 
in  that  particular,  had  occurred,  as  the  case  appears  to  have 
been  decided  right  upon  the  evidence,  we  should  not  disturb 
the  judgment. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  3  per  cent, 
damages  and  costs. 

James  Oavin  and  Oscar  B.  Hord^  for  the  appellant. 

Jho.  S.  Sedbey^  for  the  appellee. 
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Heabton  v.  The  Cincinnati  and  Foet  Wayne  Raileoad  |,^y  gj 

Company.  ITe  275 

1 106    216 

A  Court  can  not  legally  alter  the  record  of  its  proceedings  after  the  close  of 
the  term ;  and  a  bill  of  exceptions  can  not  be  altered.  But  before  a 
cause  is  tried,  it  is  proper  that  material  issues,  calculated  to  settle  thu 
merits  of  the  pending  controversy,  should  be  formed,  and  Courts  possess 
the  power  up  to  that  point  of  correcting  errors  which  have  occurred  in 
their  proceedings. 

Courts  will  judicially  take  notice  when  the  general  railroad  law  went  into 
force. 

A  corporation  may  sue  in  its  corporate  name  without  averring  in  the  com- 
plaint how  it  became  a  corporation,  or  that  it  is  such ;  and  a  default^  or 
answer  in  denial  of  the  complaint,  admits  the  capacity  of  the  plaintiff 
to  sue. 

To  a  suit  by  a  corporation  there  may,  at  its  commencement,  be  an  answer 
of  nul  tid  corporation ;  but  such  answer  is  in  abatement,  and  must  precede 
an  answer  to  the  merits ;  and  on  the  trial  of  the  issue  formed  on  such 
answer,  the  proof  is  limited  to  the  question  of  the  existence,  de  facto, 
of  a  corporation,  under  an  authority  sanctioning  such  a  corporation,  de 
jure. 

If  the  answer  denies  the  existence,  at  the  commencement  of  the  suit,  of  a 
corporation  which  is  shown  to  have  once  existed,  it  must  particularly  set 
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May  Term,       fbrth  the  manner  in  which  the  corporate  powers  ceased.    Morgan  T.  The 

1861.  Latorencdurg  Insurance  Company  3  Ind.  285,  overruled  on  this  point 

Hg^gTON     ^  ^^  f^"^  corporation,  that  by  regularity  of  proceeding  might  be  one  de 

V.  ^  jure^  can  sue  and  be  sued'^and  a  party  who  contracts  with  such  corpo- 

Thk  Cincin-      ration,  while  it  is  acting  under  its  de  facto  organization,  is  estopped,  in  a 

NATi,     a    1    g^j|.  ^^  gy^jj  contract,  from  denying  such  organization  at  the  date  of  the 

'  ^    contract^  but  if  an  organization  is  completed  when  there  is  no  law,  or 

'^  an  unconstitutional  law,  authorizing  such  organization  as  a  corporation, 
the  doctrine  of  estoppel  does  not  apply. 

An  answer  alleging  want  of  proper  parties  is  the  correct  mode  of  raising 
the  question  of  fiict,  where  a  plaintiff  suing  in  a^name  importing,  prima 
fade^  a  corporation,  in  &ct  is  not  assuming  to  act  as  such,  but  only  as  a 
partnership. 

A  tender  of  a  certificate  of  stock  before  suit  brought  is  unnecessary. 

Where,  in  the  effort  to  get  a  perfectly  impartial  jury,  a  challenge  to  a  juror 
for  a  cause  which  did  not  render  him  incompetent,  is  sustained,  and  the 
result  is  achieved,  the  cause  will  not  be  reversed. 

A  resolution  of  the  board  of  directors  requiring  the  stockholders  to  pay  an 
installment  of  10  per  cent  every  thirty  days  on  all  cash  subscriptions, 
until  the  whole  is  paid,  and  that  due  notice  thereof  be  given,  is  admis- 
sible evidence  to  show  a  call  for  pa}' men t  of  an  installment  in  thirty 
days  from  date,  and  every  thirty  days  thereafter. 

The  word  "month,''  in  the  proviso  of  the  8th  section  of  the  general  railroad 
law,  is  used  to  express  the  same  time  as  the  words  "  thirty  days,"  in  the 
body  of  the  section. 

Where  the  law  requires  notice,  as  a  condition  precedent  to  suits  for  install- 
ments of  stock,  and  there  is  ho  waiver  of  the  condition,  notice,  as  required, 
must  be  given. 

The  general  railroad  law  does  require  notice,  or  a  personal  demand,  before 
proceeding  to  forfeit  the  stock,  but  not  before  suit  to  recover  installments. 

Subscribers  must  take  notice  of  the  acts  of  directors,  as  to  calls. 

To  constitute  legal  notice,  under  the  general  railroad  law,  one  and  the  same 
notice,  fixing  the  same  time  for  payment,  must  have  been  published 
in  a  newspaper  in  each  of  the  counties,  in  which  one  is  published, 
through  which  the  line  of  the  railroad  extends. 

If  instructions  are,  at  the  proper  time,  required  to  be  reduced  to  writing,  and 
some  are  given  orally,  it  is  error ;  but  if  no  exception  is  taken,  the  eiror 
is  waived. 

When  suit  is  brought  upon  the  preliminary  articles  for  subscription  of  stock, 
they  constitute^the  cause  of  action,  and  a  copy  of  the  articles  of  associa- 
tion, certified  by  the  Secretary  of  State,  may  be  given  in  evidence  to  prove 
the  existence  of  the  corporation. 

Under  the  general  railroad  law,  suits  against  subscribers  of  stock  on  the 
preliminary  articles,  or  articles  of  subscription  of  stock,  and  not  on  the 
articles  of  association,  were  contemplated  ;  but  the  articles  of  subscription 
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and  association  maj  be  combined,  and  where  thej  are  so,  and  the  articles  May  Term, 

of  association  contain  an  express  or  implied  pi^mise  to  pay  the  sams  1861. 

annexed  to  the  names  of  subscribers^  suits  may  be  maintained  upon  the  ~              ' 

latter.  y, 

4  ^  The  CiNcnr- 

APPEAL  from  the  Randolph  Circuit  Court.  hati,  &o. 

Pebkins,  J. — The  Cincinnati  and  Fort  Wayne  Railroad  ^^^^^^ 
Co,  sued  Damd  Heaeton^  on  an  alleged  subscription  to  the  Thuraday^ 
capital  stock  of  said  company,  of  $1,500.    His  subscription  "^"^  ^• 
appears  to  the  original  articles  of  organization,  and  a  copy  of  ^ 
them  is  filed  as  the  foundation  of  the  action.    The  defendant 
answered  in  sixteen  paragraphs.     To  a  part  of  those  para- 
graphs   the   plaintiff  demurred;    the  Court  sustained  the 
demurrer,  the  defendant  excepted,  and  the  cause  was  con- 
tinued.   At  a  subsequent  term,  the  Court  permitted  those 
demurrers  to  be  withdrawn,  and  others  to  be  filed,  argued 
and  decided  upon.    The  appellant  contends,  that  when  "  a 
bill  of  exceptions  is  sealed,  the  truth  of  the  facts  contained  in 
it  can  not  afterward  be  disputed.    2  Tidd's  Prac.  864.    Both 
parties  are  concluded  by  it,  and  the  adverse  party  can  not 
afterward  aver  the  contrary,  or  even  supply  an  omission  in 
it.    1  Arch.  Pr.  210.    Hence,  he  can  not  have  it  changed. 
Our  statute  allows  such  an  exception  as  this  to  be  placed  on 
the  record ;  it,  however,  stands  there  as  if  it  were  in  a  bill  ^ 
of  exceptions.    The  bill  is  no  part  of  the  record  in  the  Court 
below,  (2  Tidd's  Pr.  865,)  and  of  course  it  could  not  be  altered 
by  the  Court  below,  on  the  ground  of  its  right  to  amend  its 
record." 

It  is  true  that  the  Court  can  not  legally  alter  the  record  of  . 
its  proceedings  after  the  term,  and  that  a  bill  of  exceptions 
can  not  be  altered.  See  15  Ind.  73.  Nevertheless,  it  is 
undoubtedly  proper  that  befoi*e  a  cause  is  tried,  material 
issues,  calculated  to  settle  the  merits  of  the  pending  contro- 
versy, should  be  formed,  and  Courts  should  possess  power,  up 
to  that  point,  of  correcting  errors  that  may  have  occurred  in 
their  proceedings.  Hence,  the  power  of  permitting  amend- 
ments, of  filing  additional  pleadings,  &c.  The  successive  acts 
may  all  properly  appear  of  record,  but  the  later  may  correct  % 

the  errors  in  the  earlier.     In  this  case,  if,  instead  of  permit- 
ting the  former  demurrers  to  be  withdrawn  and  new  ones  filed, 


K 
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May  Term,  the  Court  had  permitted  the  paragraphs  of  the  answer  to 

1861.      be  re-filed,  and  new  demnrrers  to  them,  covering  the  ground 

Heaston     of  the  former  and  curing  defects,  it  could  not  have  been  held 

„,      I'         erroneous.    It  does  not  appear  that  the  mode  of  reaching  the 

NATT,  &c,    result  arrived  at  below,  injured  the  defendant;  and  if  not, 

Railboad  Co.  ^q  cause  should  not  be  reversed  on  his  application,  on  account 

of  an  error  that  worked  no  injury  to  the  merits  of  the  defense. 

w  r«/*^  ^*  ^"^  **°  '"**'^''°'  '*™*'^  "*"*  ''^  paragrapha  of  the 

X^Ji  '*  answer.    Those  paragraphs  denied  the  existence  of  the  cor- 

poration, assigning,  in  the  different  paragraphs,  reasons  why 
the  plaintiff  was  not  such ;  as,  that  the  articles  of  organization 
were  filed  before  the  law  was  in  force,  &c.  The  paragraphs 
would  have  been  bad  on  demurrer ;  a  right  result  was  reached. 
The  Court  judicially  knew  that  the  general  railroad  law  was 
in  force  at  the  time  the  corporation  was  formed.  The  State 
ex  reLj  dec,  v.  Bailey  et  aZ.,  ante^  p. 

A  corporation  may  sue,  in  this  State,  in  its  corporate  name, 
and  need  not  aver  in  the  complaint  how  it  became  a  corpora- 
^  tion,  nor  that  it  is  such.  And  a  default,  or  answer  in  denial 
of  the  cause  of  action,  admits  the  capacity  of  the  plaintiff  to 
sue.  Harris  v.  The  Muskingum^  c&o.  Co.^  4  Blackf.  267, 
and  cases  cited.  Hubbard  v.  Chappel^  14  Ind.  601. 
^  But  there  may  be  an  answer  of  nvl  tiel  corporation,  at  the 
commencement  of  the  suit.  The  cases  supra;  and  Morgan 
V.  Lawrencehurg^  dso.^  3  Ind.  285 ;  Ind.  Dig.,  p.  318.  Such 
answer,  it  is  now  settled  in  this  State,  is  an  answer  in  abate- 
ment, and  must  therefore  precede  answers  to  the  merits. 
Jones  V.  The  Cincinnati^  <&c,  Co.^  14  Ind.  89 ;  Mclntyre  v. 
Preston^  5  Gill.  (111.)  48 ;  PJioenix  Bank^  <&g,  v.  Curtis,  14 
Conn.  487.  And  upon  the  trial  of  an  issue  of  fact  on 
such  answer,  or  on  a  reply  thereto,  the  proof  is  limited  to  the 
'^  question  of  the  existence,  de  facto^  of  a  corporation,  undeiA  7 
an  authority  sanctioning  such  a  corporation,  dejure.  In  other  yK^ 
words,  mere  irregularities  in  organization  can  not  be  sho\^  / 
collaterally,  where  there  is  no  defect  of  power.  The  Sank 
of  Toledo  V.  TJie  International  Bank^  21  N.  Y.  (Court  of 
Appeals,)  542;  and  the  authorities  supra.  See  the  cases 
cited  in  Abb.  PI,  (N.  Y.)  p.  179;  also  Ewing  v.  Robe' 
sonnet  al.,  15  Ind.  26.    And  where  such  answer  denies  the 
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existence,  at  the  commencement  of  the  snit,  of  a  corporation  May  Term, 
which  is  shown  to  have  once  existed,  the  answer  should  par-  ^    1861. 
^  ticnlarly  set  forth  the  manner  in  which  the  corporate  powers    Ubaston 
\  ceased.    Ind.  Dig.,  §  63,  p.  319.    A  faulty  answer  in  this  re-         ^• 
spect  was  erroneously  held  good  in  Morgan  v.  Zaiorenoehurff.    kati,  &c. 
dbc,  8  Ind.,  mpra.  Railboad  Co. 

We  have  asserted  above,  that  the  issue  of  nvl  tiel  corpora- 
tion is  upon  the  existence  of  a  de  facto  corporation,  where 
one  de  jure  is  authorized ;  and  upon  this  fact  rests  the  doc- 
trine of  estoppel  to  deny  the  existence  of  a  corporation,  in 
certain  cases.  The  estoppel  goes  to  the  mere  de  facto  organ- 
ization, not  to  the  question  of  legal  authority  to  make  an 
^  organizktion.  ^A  de  facto  corporation,  that  by  regularity  of 
organization  might  be  one  dejure^  can  sue  and  be  sued.  And 
a  person  who  contracts  with  such  corporation,  while  it  is  acting 
under  its  de  facto  organization,  who  contracts  with  it  as  an  A 
organized  corporation,  is  estopped,  in  a  suit  on  such  contract, 
to  deny  its  de  facto  organization  at  the  date  of  the  contract  j 
but  this  does  not  extend  to  the  question  of  legal  power  to 
'^  organize.  Hence,  if  an  organization  is  completed  where 
there  is  no  law,  or  an  unconstitutional  law,  authorizing  an  or-i 
ganization  as  a  corporation,  the  doctrine  of  estoppel  does  not! 
apply.  Harriman  v.  SoutJiam^  ante^  p.  190 ;  Brown  et  al.  v. 
Killian^  11  Ind.  449.  See  15  id.  395.  So,  if  the  plaintiff  suing 
in  a  name  importing,  prima  facie^  a  corporation,  in  feet  is  not 
assuming  to  act  as  a  corporation,  but  only  as  a  partnership,- 
this  fact  may  be  raised  by  an  answer  alleging  want  of  parties 
in  interest  to  the  suit.  Farnsworth  v.  Drake^  11  Ind.  101. 
See  Brown  et  al.  v.  KUlian^  supra.  The  sixteenth  paragraph 
of  the  answer  averred  the  non-performance  of  a  condition 
precedent  by  the  corporation,  it  having  failed  to  tender  to  the 
defendant  a  certificate  of  stock.  The  paragraph  was  bad,  v  ^ 
The  New  Albany^  Co.  v.  McCormick^  10  Ind.  499.  yC^^^^^^^ 

It  is  alleged  that  a  challenge  to  a  juror  was  wrongly  sus-  ^ 
tained ;  but  judgment  will  not  be  reversed,  because  the  Court 
sustained  a  challenge  to  a  juror,  for  cause  which  did  not  ren- 
der him  legally  incompetent,  where  the  act  was  done  in  an 
effort  to  get  a  perfectly  impartial  jury,  and  such  result  was 
achieved.     Carpenter  v.  Dame^  10  Ind.  125. 
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May  Term,       The  board  of  directors  of  the  company,  on  JuTKe  21, 1868 
iQ^l-      passed  and  entered  on  its  records  the  following  resolution : 
Hkaston         ^^  Resolved^  That  the  stockholders  in  the  Cincinnati  and 
The  Cincin-  ^^^^  Wayne  Railroad  Company  are  hereby  required  to  pay 
NATi,  &c.    an  installment  of  10  per  cent,  every  thirty  days,  on  all  cash 
KailboadCo.  subscriptions,  until  the  whole  subscriptions  are  paid;  and  that 
aue  notice  thereof  be  given,  signed  by  the  president  and  sec- 
retary."   It  was  offered  in  evidence,  on  the  trial,  and  objected 
to  by  the  appellant  for  the  following  reasons,  stated  at  the 
time: 

1.  That  it  was  too  vague,  indefinite,  and  uncertain  to  bind 
the  defendant. 

2.  That  it  did  not  fix  a  time  when  payment  of  the  install- 
ments of  stock  should  commence,  nor  did  it  fix  a  definite 
time  when  any  installment  should  be  paid. 

3.  That  it  required  the  installments  of  stock  to  be  paid  in 
installments  of  10  per  cent,  every  thirty  day%. 

The  Court  overruled  the  objections  and  let  the  resolution  be 
read  to  the  jury.  We  think  the  resolution  was  admissible,  to 
show  a  call  for  payment  of  an  installment  in  thirty  days  from 
date,  and  every  thirty  days  afterward.  The  appellee  claims  to 
be  incorporated  under  the  general  railroad  law  of  May  11, 
1862,  the  8th  section  of  which,  1 R.  S.,  p.  412,  provides  that  the 
directors  may  caU  in  and  demand  from  the  stockholders,  any 
sums  of  money  by  them  subscribed,  in  such  payments  or  install- 
ments as  the  directors  shall  deem  proper ;  under  penalty  of 
forfeiture  of  the  stock  subscribed,  if  payment  be  not  made 
by  the  stockholder  "  within  thirty  days  after  personal  demand, 
or  notice  requiring  such  payment,  shall  have  been  made  in 
eacli  county  through  which  such  road  shall  be  laid  out,  in 
which  a  newspaper  shall  be  published :  Provided^  that  sub- 
scriptions shall  not  be  required  to  be  paid,  except  in  equal 
installments  of  not  more  than  10  per  cent,  a  month." 

It  is  contended  that  the  word  month,  here,  must  be  taken  to 
mean  calendar  month,  under  the  rule  prescribed  by  the  code, 
2  R.  S.,  p.  339,  (Ind.  Dig.,  p.  748)  which  is  that  the  word 
month  shall  mean  calendar  month,  unless  otherwise  expressed. 
We  think  it  is  sufficiently  expressed  otherwise  in  the  above 
cited  section  of  the  railroad  law ;  the  word  month,  in  the 
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proTifiO,  is  nsed  to  express  the  same  time  as  the  words  thirty  May  Term, 

days,  in  the  body  of  the  section.  1861. 

Where  the  charter  requires  notice  as  a  condition  precedent    Heabtok 

to  suits  for  installments  of  stock,  and  there  is  no  waiver  of  the  _.      T' 

'  The  Cinctn- 

eondition,  notice,  as  required  by  the  charter,  must  be  given,  nati,  &c. 
Ind.  Dig.,  §^  78,  74,  75,  p.  321.  The  general  railroad  law  BailboadCo. 
above  quoted,  does  require  notice,  or  a  personal  demand, 
thirty  days  before  a  proceeding  to  forfeit  the  stock,  but  not 
before  suit  to  recover  installments.  Smith  v.  The  Indiana^ 
dkc.  Company^  12  Ind.  61 ;  Johnson  v.  Ths  CravrfordsvUle^ 
dkc.  Go,^  11  Ind.  280.  The  subscribers  must  take  notice  of 
the  acts  of  the  directors  as  to  calls. 

To  constitute  legal  notice  under  the  charter,  one  and  the 
same  notice,  fixing  the  same  time  for  payment,  must  have 
been  published  in  a  newspaper  in  each  of  the  counties,  in 
which  one  was  published,  through  which  the  line  of  the  road 
extended. 

The  defendant,  at  the  proper  time,  required  the  instructions 
below  to  be  reduced  to  writing,  but  the  Court  gave  some 
orally.  This  was  error;  but  no  exception  was  taken,  and  the 
error  was  waived  by  that  omission. 

An  application  was  made  for  a  continuance,  and  it  was  re- 
fused. It  appears  that  Heaston^  the  defendant  below,  did  not, 
by  his  own  hand,  fill  out  the  subscription  to  the  articles  of 
'  association.  It  does  not  very  clearly  appear  whether  he 
signed  preliminary  articles.  He  desired  to  prove  by  an 
absent  witness,  that  he  did  not  authorize  the  person  who  did 
fill  up  his  subscription  to  make  it  a  cash  subscription,  &c. 
The  aflSdavit  filed  for  a  continuance  appears  to  have  been 
held  insuflScient,  because  it  was  not  sufiSciently  definite  as  to 
which  set  of  articles  the  testimony  of  the  absent  witness  was 
to  be  directed  to.  See  The  Tonica^  dko.  Company  v.  Stein^ 
21  Ills.  Hep.  96 ;  Junction,  dko.  Company  v.  Reeve,  15  Ind. 
236.  Tliis  suit,  as  has  been  before  stated,  was  based  exclu- 
sively on  the  articles  of  association,  or,  as  they  may  be 
denominated,  of  organization ;  and,  if  it  could  be  maintained 
on  those  articles,  of  course  the  evidence  in  the  cause  should 
have  been  limited  accordingly,  and  we  think  the  afSdavit 
specified  them.    It  was  not  contemplated  by  the  general 
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May  Term,  railroad  law,  that  snits  against  subscribers  of  stock  should  be 

1861>      brought  on  the  articles  of  association.    They  were  not  in- 

Heastoit     tended  as  articles  of  subscription.    The  first  section  of  the 

,p     I'         railroad  law  provides  for  articles  of  subscription  of  stock  in 
NATi,  &c    a  contemplated  railroad.    When  stock  to  the  amount  of 

Raileoad  Co.  ^60,000  is  thus  subscribed ;  or  if  the  length  of  the  contem- 
plated road  be  less  than  fifty  miles,  then  stock  to  the  amount 
of  $1,000  per  mile  is  subscribed,  the  persons  having  sub- 
scribed to  these  preliminary  articles  meet  and  elect  directors, 
and  prepare  articles  of  association,  which  must  contain: 
1.  The  name  of  the  corporation.  2.  The  amount  of  the 
capital  stock  which  may  be  taken.  3.  The  number  of  shares 
of  which  it  shall  consist.  4.  The  number,  and  the  names,  of 
the  first  set  of  directors.  5.  The  name  of  the  place  from 
which,  and  the  place  to  which,  the  road  is  to  be  constructed; 
the  names  of  the  counties  into  which  it  will  extend,  and  its 
length,  as  near  as  may  be.  These  are  all  the  facts  the  articles 
are  to  contain,  and  it  is  manifest,  that  among  them  is  no  con- 
tract of  subscription. 

The  articles,  containing  the  above  statements,  are  to  be 
signed  by  subscribers  of  stock  to  the  preliminary  articles,  to 
the  number  at  least  of  fifteen,  and  who  have  taken  at  least, 
in  the  aggregate,  the  amount  required  for  organization,  and 
then  to  be  filed  with  the  Secretary  of  State ;  whereupon  the 
corporation  exists.  The  articles  are  signed  thus,  and  the 
amount  that  the  signers  have  severally  subscribed  to  the  pre- 
liminary articles  set  opposite  their  names,  in  order  that  the 
Secretary  may  see  that  a  case  exists  in  which  he  may  receive 
and  file  the  articles,  and  give  existence  to  a  corporate  body; 
and  that  Courts  may  see,  from  copies  of  the  articles,  that  a 
legal  corporation  has  been  created. 

The  corporation,  thus  created,  may  sue  for  the  stock  upon 
the  preliminary  articles,  they  constituting  the  cause  of  action, 
and  give  in  evidence  copies,  certified  by  the  Secretary  of 
State,  of  the  articles  of  association,  to  prove  their  corporate 
existence.  These  preliminary  articles  enure  to  the  benefit 
of  the  corporation  formed.  The  Tonioa^  (&c.  Company  v. 
McNeely^  21  Ills.  Rep.  71 ;  Penobscot  Railroad  Company  v. 
Dummer^  40  Maine  Rep.  172 ;  Ang.  &  Ames,  on  Cor.  pp^  190, 
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191, 412, 414 ;  Red.  on  Railways,  pp.  97,  631,  et  seq.  /  See  the  M»y  Tann, 
N.  Y.  cases,  cited  in  Abbotf  s  PI.,  p.  179.    And  if  additional      1861. 
stock  be  desired,  it  is  not  subscribed  to  the  articles  of  associ-    Ubabtoit 
ation,  but  to  separate  articles  of  subscription,  (1  R.  S.,  §  3,  r^^^  Cincih- 
p.  410,)  which  may  be  sued  upon  by  the  corporation.  nati,  &c. 

A  word  here  upon  the  fifth  specification  required  in  the  ^^^'^^^^  ^' 
articles  of  association,  viz.,  that  of  the  route  and  termini  of 
the  road.  The  termini  designated  in  the  articles  set  forth  in 
this  suit  are,  that  said  ''  road  shall  commence  at  Fort  Wayne^ 
in  the  county  of  Allen^  and  shall  be  constructed  to  the  eastern 
line  of  the  county  of  Wayne^  pointing  in  the  direction  of 
Cincinnati.^  We  have  seen  no  case  sustaining  so  vague  a 
terminus  as  the  southern  one  of  this  road,  and  as  definite  a 
one  was  held  void,  in  The  Atlantic  dec.  Company  v.  SuUir 
vanty  5  Ohio  St.  Rep.  276.  We  will  not  now  express  an  opin- 
ion on  the  point.  There  may  be  further  authorities  upon 
it.  £ut  notwithstanding  the  articles  of  association  were  not 
intended  to  be  articles  of  subscription  of  stock,  yet  this  Court 
has  held,  in  Eakright  v.  The  Loganeport^  dko.  Company^  18 
Ind.  404,  that  the  articles  of  subscription  and  association  may 
be  combined ;  and  that  where  they  are  so,  where  the  articles 
of  association  contain  an  express  or  implied  promise  to  pay 
the  sums  annexed  to  the  names  of  the  subscribers,  who  must 
individually,  or  by  agent,  subscribe  the  articles,  suits  may 
be  maintained  upon  them. 

Considering  the  amount  recovered  in  this  case,  the  circum* 
stances  attending  the  trial,  the  evidence  given,  and  that  which 
was  absent,  and  all  the  surroundings,  we  think  the  Court 
should  have  sustained  the  motion  that  was  made  for  a  new 
trial. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  with  leave  to  amend,  &c. 

«/.  Smith  and  M>  Way^  for  the  appeUant.  # 

O.  P.  Morton  and  W.  A.  Peele^  for  the  appellee. 


284 


CASES  IN  THE  SUPREME  COURT 


18a  384 
10       8 


Mar  Term, 

1861. 

Menden- 

HALL 

V. 

BaNK8. 


Thursday^ 
June  6. 


Wbioht  v.  Allbn. 

Where  an  assignee  takes  a  note  npon  tbe  representation  of  the  maker  that 
it  will  be  paid,  or  is  good,  the  latter  is  estopped  to  defend  against  thd 
payment  of  the  note. 

APPEAL  from  the  Union  Common  Pleas. 

Per  Curiam, — This  case  falls  within  Powers  v.  Talbott^  11 
Ind.  1,  and  is  aflBnned  on  the  authority  of  that  case.  See 
Black  V.  Mitchell^  14  Ind.  397,  for  qualifications  of  the 
rule  in  Powers  v.  Talhott^  supra;  Morrison  <&  N&viby  v. 
Weaver  et  al.^  at  this  term.  The  rule  is,  that  where  an 
assignee  takes  a  note,  upon  the  representation  of  the  maker 
that  it  will  be  paid,  or  is  good,  upon  which  representation  the 
purchaser  of  the  note  rightfully  relies,  the  maker  is  estopped 
to  defend  against  the  payment  of  the  note. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

Thos,  Bennett^  for  the  appellant. 

J.  F.  Gardner^  for  the  appellee. 


16b 
131 


1 


i»  » 


Mendenhall  and  Others  v.  Banes. 


Thuradaj/i 
June  6. 


The  possession  of  a  note  by  the  payee,  is  prima  fade  evidence  that  he  is 
the  owner  of  it,  although  there  may  be  on  the  note  a  special  indorsement 
of  it  by  him  to  a  third  person  ;  and  he  may,  if  he  tliinks  proper,  strike 
the  name  of  such  indorsee  from  the  note. 

When  the  question  is  asked  a  witness,  with  a  view  to  his  impeachment, 
whether  he  did  not  make  certain  statements  out  of  Court  on  the  same 
subject,  and  differing  from  his  testimony  in  Court,  and  he  answers  that  he 
has  no  recollection  of  having  made  them,  evidence  offered  for  the  pur- 
pose of  showing  that  he  had  made  such  statements  is  inadmissible. 

APPEAL  from  the  Howard  Circuit  Court. 
Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  brought 
an  action  against  the  appellants,  alleging  in  his  complaint. 
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that  on  February  26, 1855,  William  and  John  Mendenhall  M*y  Teno, 
ezGcnted  two  promissory  notes,  each  for  the  payment  of  $400,      lool' 
and  given  for  a  part  of  the  purchase  money  of  certain  lands    Mbndsm- 
in  Howard  county,  sold  and  conveyed  by  the  plaintiff  to  the       °^ 
Mendenhalls  /  which  notes  are  now  due  and  unpaid,  and  are      Baiou. 
liens  upon  the  lands  conveyed,  &c.    It  is  averred  that  James 
W.  Robinson^  after  the  execution  of  said  notes,  purchased 
the  same  lands  at  sheriff's  sale,  and  then  sold  them  to  Moees 
Bennett^  who  is  now  in  possession  as  the  owner  thereof  in 
fee  simple.    And  the  plaintiff  in  fact  says,  that  Rohinaon  and 
Bennett^  when  they  made  their  respective  purchases,  had  full 
notice  of  the  plaintiff's  lien  upon  the  lands  for  purchase 
money. 

The  relief  prayed  is,  that  judgment  be  rendered  against 
William  and  John  Mendenhall  for  the  amount  due  on  the 
notes ;  and  that  a  decree  be  entered,  directing  the  sale  of  the 
lands  for  the  payment  of  such  judgment,  in  case  the  same  can 
not  be  collected  on  execution  against  the  Mendenhalls^  out  of 
property  belonging  to  them,  and  subject  to  execution,  and  for 
general  relief,  &c. 

William  and  John  Mendenhall  were  defaulted.  Robin^ 
son  and  Bennett  answered :  1.  That  the  plaintiff  is  not  the 
owner  of  the  notes  described  in  the  complaint.  2.  That  they 
afe  innocent  purchasers,  having  no  notice  whatever  of  the 
plaintiff  ^s  lien  on  the  lands,  &c.  Issues  having  been  made, 
the  cause  was  submitted  to  the  Court,  who  found  for  the 
plaintiff,  and  having  refused  a  new  trial,  rendered  a  judgment 
and  decree  in  accordance  with  the  prayer  of  the  complaint. 
The  record  shows  that  the  plaintiff,  upon  the  trial,  offered  in 
evidence  the  notes  in  suit,  "  to  the  introduction  of  which  the 
defendants  objected,  and  in  support  of  their  objection  pro- 
posed to  prove,  that  while  the  issues  were  being  made,  there 
was  on  each  note  an  indorsement  showing  the  assignment  of 
each  to  another  pei^son,  and  that  the  indorsements  then  on 
the  notes  had  been  afterward  erased."  The  objection  was 
overruled,  and  the  defendants  excepted.  This  exception  is  not 
well  taken.  "  The  possession  of  a  note  by  the  payee  i%  prima 
facie  evidence  that  he  is  the  owner  of  it,  although  there  may 
be  on  the  note  a  special  indorsement  of  it  by  him  to  a  third 
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Mkvdsn- 

BALh 

r. 
Banks. 


May  Term,  person ;"  and  he  maj,  if  he  thinks  proper,  strike  the  name 
1861.      of  the  indorsee  from  the  note.     Williams  y.  Dyer^  5  Blackf. 
160 ;  Drigan  v.  The  United  States^  3  Wheat.  172.    These. 
authorities  fully  sustain  the  admission  of  the  notes  as  eri* 
dence  in  the  case. 

It  is  further  shown^  that  the  plaintiff  introduced  John 
Mendenhall^  one  of  the  defendants,  who  testified,  inter  alia^ 
that  some  four  or  five  days  prior  to  the  date  of  the  execution 
upon  which  the  sheriff  sold  the  lands  in  question  to  Robinson^ 
he,  witness,  called  at  the  ofiSce  of  Robinson^  who  was  then 
attorney  for  the  plaintiff  in  the  judgment  npon  which  the 
execution  was  afterward  issued ;  and  in  a  conversation  rela- 
tive to  the  payment  of  the  judgment,  Robinson  inquired  of 
witness  whether  there  were  any  liens  on  said  lands.  When 
witness  replied,  that  there  was  a  mortgage  executed  by  Banks 
to  the  Sinking  Fund,  and  that  Banks  held  two  notes,  being 
the  same  described  in  the  complaint,  against  William  and 
John  Mendenhall^  which  were  given  by  them  to  him  for  a 
part  of  the  purchase  money  of  the  lands.  The  defendants 
then  asked  the  witness  whether  he  did  not,  on  the  day  the 
lands  were  sold  by  the  sheriff,  at  the  Court-house,  state  in  the 
presence  of  the  sheriff,  Samuel  Lamb^  and  Adam  ClarJc^  that 
there  were  no  liens  on  the  lands,  save  a  mortgage  to  the  Sink- 
ing Fund  for  $150?  To  this  he  answered  that  he  had  not  so 
stated ;  but  the  question  having  been  again  put,  in  the  same 
form,  he  replied  that  he  had  no  recollection  of  having  made 
any  such  statement.  And  the  defendants  thereupon  produced 
the  said  Lamb  and  Cla7*k^  and  by  them  proposed  to  prove 
that  the  witness  did,  at  the  time,  place,  and  in  the  presence 
mentioned  in  the  interrogatory,  make  the  aforesaid  statement 
But  the  Court  refused  to  hear  the  proof,  and  the  defendants 
excepted.  The  proposed  testimony  was  evidently  intended  to' 
impeach  the  credit  of  the  witness,  by  proving  that  he  had 
made  statements  out  of  Court,  on  the  same  subject,  contrary 
to  his  statement  on  oath,  at  the  trial.  There  must,  however, 
be  a  previous  inquiry  of  the  witness  as  to  such  alleged  state- 
ments, and  if  he  neither  admits  nor  denies  them,  but,  as  in 
this  instance,  simply  states  '^  that  he  had  no  recollection  of 
having  made  them,^'  such  contradictory  evidence  has  been 
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often  held  inadmissible,  because  there  is  really  nothing  to  May  Tenn, 
eonlradict  Wiggins  v.  Holman^  5  Ind.  502 ;  Mc  Vey  v.  lool. 
Blair^  7  Ind.  590.  This  seems  to  be  the  settled  rule  of  deci- 
sion in  this  Court,  and  we  are  inclined  to  follow  it.  The 
Court  in  its  refusal  to  admit  the  testimony  committed  no 
error.  A  question  is  raised  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  Court ;  but  having  care- 
fully examined  the  evidence,  we  are  fully  satisfied  that  the 
facts  proved  fully  support  the  decision. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

J.  W.  Hobinson^  for  the  appellants. 

ST.  A.  Broi^e  and  B.  Vaile^  for  the  appellee. 


*  ^mm  • 


COOHBAN   V.   DODD. 


APPEAL  from  the  Shelby  Circuit  Court.  Thursday, 

Per  Curiam. — ^The  record  of  this  case  presents  no  question    ""*  ' 
for  the  consideration  of  this  Court. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

P.  L.  Walpole.  for  the  appellant 


-r:  '. 


■  <••  • 


Devol,  Guardian  of  Tufts,  v.  IIalstead.  •  . 


•*rf. 


■>!. 


A.f  being  himself  the  administrator  of  the  estate  of  B.^  filed  a  claim  agAinst 
said  estate,  which  was  entitled  and  docketed,  "A.  ▼.  The  Estate  of  A" 
The  record  states  that  the  "  defendant "  appeared,  answered,  and  went  to 
trial.  After  the  filing  of  the  transcript,  the  appellant  represented  to  this 
Court,  bj  petition,  that  as  guardian  of  the  only  heir  of  B.,  he  had  appeared 
and  made  the  defense  below,  and  asked  leare  to  prosecute  the  appeal 
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May  Term,   ffdd,  that  after  the  showing  made  hy  his  petition,  the  gaardian  could  sot 
1861.  ^  heard  to  object  that  no  adversary  party  was  named  in  the  claim. 

IT In  a  suit  upon  a  lease  made  by  "  ^.,  as  agent  for  J5.,"  the  latter  is  properly 

y  described  as  the  lessor. 

Halstbad.    Where  one  of  two  joint  debtors  has  deceased,  a  judgment  against  the  sur- 
yivor  is  not  a  bar  to  proceedings  against  the  estate  of  the  other. 

Thursday,  APPEAL  from  the  Floyd  Common  Pleas, 

""*  '  Hakna,  J. — The  appellee  filed  a  claim  against ''  The  estate 

of  Oorham  TuftsP  The  case  was  so  docketed,  and  as  ffu* 
as  the  record  shows,  was  so  prosecuted  to  a  final  determina- 
tion below.  The  record  shows  that  the  "  parties  appeared," 
and  that  the  "defendant"  demurred,  answered,  made  ob- 
jection to  the  introduction  of  evidence,  moved  for  a  new 
trial,  took  bills  of  exceptions,  &c.  But  as  the  representative 
of  the  estate  was  the  plaintiff,  and  he  had  not  by  his  com- 
plaint made  an  adversary  party  capable  of  defending,  nor 
had  the  Court,  by  an  order  of  record,  in  any  manner  made 
such  party,  the  proceedings  would,  by  the  showing  of  the 
record,  have  appeared  irregular,  at  least.  See  Huhhard  v. 
Iluhhard^  ante^  p.  25.  After  the  transcript  was  filed  in  this 
Court,  the  appellant,  by  petition,  averred  that  as  the  gaardian 
of  the  only  heir  of  Ttifts  he  had  appeared  b^low,  and  by 
permission  of  the  Court  made  the  defense  which  was  made, 
and  prayed  that  the  record  might  be  so  changed  as  to  permit 
him  to  prosecute  this  appeal. 

Under  these  circumstances,  we  think  the  appellant  can  not 
be  heard  in  his  objection,  now  made,  that  the  record  does 
not  show  an  adversary  party  and  proceeding  below. 

For  two  reasons,  it  is  urged  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained :  first,  because  the  instru- 
ment upon  which  the  claim  is  founded  was  not  executed  by 
Halstead;  second,  that  it  was  the  joint  instrument,  or  pi'om- 
ise  of  one  Cl^rk  and  Tufts^  and  as  judgment  had  been 
taken  against  ClarJc^  another  suit  could  not  be  prosecuted. 

Tlie  written  instrument  began  in  this  form :  "  Memoran- 
dum of  lease  and  covenant  made  and  entered  into  on,  &c., 
by  and  between  William  A,  Scrihner^  as  agent  for  David 
C,  HaUtead^  of  the  one  part,  and  William  Clark  and  Gov- 
ham  Tufts ^  of  the  other  part."    It  was  signed,  William  A. 
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Soribner,  agent  for  David  O.  HaUtead^  and  by  each  of  the  M^y  Term, 
other  persons,  and  sealed.  1861. 

The  complaint  avers  that  they  jointly  occupied  the  prem- 
ises leased,  and  that  after  the  death  of  Tufts^  to  wit,  in  1851, 
a  suit  was  brought,  judgment  obtained,  execution  issued,  and 
returned  no  property  found  as  to  Clark;  that  Clark  died 
in  1857,  insolvent,  and  this  claim  was  in  1859  filed  against 
said  estate. 

Was  the  Tease  the  contract  of  Halatead^  and  if  so,  does  he 
show  a  right  to  maintain  this  second  suit  upon  it? 

As  to  the  first  inquiry,  as  there  is  nothing  in  the  body 
of  the  instrument  which  shows  that  the  parties  are  other  than 
as  expressed  in  the  parts  her^n  quoted — they  being  continu- 
ally referred  to  as  "  the  party  of  the  first  part,"  or  "  the  party 
of  the  second  part,"  we  are  of  opinion  that  the  plaintiff  is 
properly  described  in  the  complaint  as  the  lessor.  1  Blackf. 
242. 

As  to  the  second  inquiry,  it  has  been  decided  by  this  Ck)urt, 
{Taylor  v.  Claypool^  5  Blackf.  558 ;  and  H&iider%on  v.  Seeves^ 
6  Black£  101)  that  a  judgment  against  one  joint  promissor 
in  a  note,  is  a  bar  to  another  suit  on  the  same  note  against 
the  other  maker;  but  those  were  not  instances  where  the 
promissor  not  joined  was  dead,  and  tlierefore  it  is  insisted, 
even  if  this  is  true  as  to  the  rights  of  the  parties  when 
they  are  all  living,  that  it  does  not  apply  to  a  case  where 
judgment  is  taken  against  a  surviving  joint  promissor  who 
proves  insolvent;  but  that  under  such  circumstances  the 
creditor  could,  under  the  old  practice,  pursue  in  equity  the 
assets  of  the  deceased  promissor,  (Brown  v.  Benight^  3  Blackf. 
40,)  and  that  under  the  present  practice,  in  which  the  distinc- 
tions between  law  and  equity  are  abrogated,  a  simple  civil 
action  can  be  maintained  so  as  to  subject  the  assets  to  the 
debt,  in  a  case  of  insolvency  of  the  surviving  joint  maker 
of  the  note.  It  is  further  urged,  that  the  Legislature,  by 
the  first  clause  of  §  41  and  §  641  of  the  Practice  act,  has 
changed  the  rule,  even  at  law,  in  regard  to  a  judgment  against 
<»e,  being  a  bar  to  a  suit  against  another,  joint  contractor. 

This  question  has  been  already  settled  in  this  Court,  in 
tlie  case  of  Wenfer  v.  Thomiurgh^  16  Ind.  124.    It  is  not, 
Vol.  XVL— 19. 
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Mty  Teem,  therefore,  necessary  to  inquire  as  to  the  efieet  of  the  Btatnte 
1861»     quoted. 

ZEaNSB         Per  Curiam. — ^The  judgment  is  affinned,  with  costs, 
g  ^'  J.  H.  Stotzenhurg  and  T.  M.  Brown,  for  the  appellant, 

c/l  Collins  and  A,  B.  CoUins,  for  the^ppellee. 


9  *»»  • 


1 148  i8fl  Zbhneb  and  Another  v.  Kbpleb. 

Where  the  Court  permits  improper  testimony  to  be  giren  to  the  jtuy,  and 
afterward  corrects  the  error,  and  instructs  them  to  disregard  the  evidenoa^ 
the  parties  are  not  injured. 

If  a  complaint  upon  a  promissory  note  is  answered  by  affirmative  pleaa,  in 
avoidance,  and  not  by  denial,  the  plaintiff  is  not  requircnl  to  give  the  note 
in  evidence ;  but  the  damages  may  be  assessed  by  computing  the  interest 
on  the  note,  as  copied  in  the  complaint 

If  a  rep:esentation  made  by  a  vendor  of  goods  is  not  known  by  him  to  be 
fidse,  or  is  not  used  wiih  intent  to  deceive,  it  will  not  amount  to  fraud, 
although  really  false ;  but  the  misrepresentation  of  a  fact  known  by  the 
party  making  the  statement  to  be  untrue,  amounts  to  a  fraud  in  law, 
if  the  misrepresentation  be  naturally  calculated,  or  be  expressly  intended, 
to  induce  a  person  to  act  thereon,  so  that  he  may  be  prejudiced. 

There  are  probably  cases  which  form  exceptions  to  these  rules — cases  where 
a  party  may  rescind  a  contract  for  frdse  representations  not  known  to  be 
fUse  by  the  party  making  them. 

Where  one  paragraph  of  a  complaint  is  answered  by  affirmative  matter  in 
avoidance,  only,  and  the  other  is  denied,  the  burden  of  the  issue  is  upon 
the  plaintiff;  but  if  no  evidence  is  given  in  support  of  the  paragraph 
denied,  the  court  may  award  the  opening  and  closing  of  the  argument 
to  the  defendant 

Thursday,  APPEAL  from  the  Wayne  Common  Pleas, 

June  0.  /-•  1  -rr-      7  •  rw  1  -i      y> 

WoBDEN,  J. — Suit  by  Kepler  against  Zehner  and  Ouster 
The  complaint  contains  two  paragraphs.  The  first  is  upon  a 
note  made  by  the  defendants  to  one  Jaooh  Starr,  and  by  him 
indorsed  to  the  plaintiff.  The  second  is  in  the  nature  of 
the  common  counts,  for  money  had  and  received,  and  for 
goods  sold  and  delivered.  Tlie  defendants  answered  the 
■second  paragraph  by  general  denial.    There  was  no  denial 


OF  THE  STATE  OF  INDIANA.  291 

pleaded  to  the  first  paragraph,  bat  to  that  the  defendants   *^*>'  '^'^"*' 

answered :  First,  That  Zehner  was  principal  and  Custer  only      -^^^^^ 

surety  npon  the  note.     Second.  That  the  note  was  given  for      Zbhnkb 
a  horse  bought  by  Zehner  of  Starr^  which  was  warranted  by      Kkplkr. 
Starr  to  be  sound,  and  a  breach  of  the  warranty  is  alleged. 
TTiird,   That  the  note  was  given  for  a  horse  bought  by 
Zehner  from  Starr^  and  at  the  time  of  the  sale  the  horse 
was  unsound  and  crippled,  &c.,  which  was  well  known  to' 
Starr^  and  that  Starr  felsely  and  fraudulently  represented  to 
l^hner  that  the  horse  was  sound,  and  fraudulently  concealed 
the  unsoundness,  &c.    Replication  in  denial.    Trial  by  jury ; 
verdict  and  judgment  for  the  plaintiff. 

The  defendants  appeal,  and  assign  several  errors ;  such  of 
which  as  are  relied  upon  in  the  brief  of  counsel  will  be  noticed. 

The  first  error  complained  of  is,  that  the  Court  permitted 
the  note  to  be  given  as  legitimate  evidence  under  the  second 
paragraph  of  the  complaint.  The  bill  of  exceptions  informs 
us  that  such  was  the  fact,  but  it  also  informs  us  that  the 
Court  afterward  corrected  the  error,  by  determining  that  the 
note  was  not  proper  evidence  under  that  paragraph,  ruling  it 
out,  and  instructing  the  jury  that  it  was  not  evidence  tending 
to  prove  that  paragraph.  We  do  not  perceive  that  the  de- 
fendants were  injured  by  the  error,  which  was  thus  promptly 
<5orrected  by  the  Court  below. 

The  Court  gave  the  following  charges  to  the  juiy,  which 
are  claimed  to  be  erroneous : 

1.  "There  are  two  paragraphs  in  the  complaint  in  this 
case.  The  first  is  on  a  promissory  note  therein  copied.  The 
defendabts'  answci*s  to  this  paragraph  are  such  that  the  note 
and  the  assignment  thereof  stand  confessed,  and  your  verdict 
should  be  for  the  plaintiff  for  the  full  amount  of  the  note,  with 
interest  at  the  rate  of  6  per  cent,  per  annum,  unless  the  de- 
fendants have  succeeded,  by  a  fair  preponderance  of  the  evi- 
dence, in  establishing  the  truth  of  the  second  or  the  third 
clause  of  their  answer." 

6.  *'  In  the  third  clause  of  the  defendants'  answer,  they  aUege 
tbat  the*  plaintiff  (Starr  t)  made  certain  false  and  fraudulent 
representations  about  the  horse.  A  fraudulent  representa- 
tiOD,  to  entitle  a  party  to  defend  successfully,  must  be  false, 
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Zbrneb 

V. 

Kepler. 


May  Term,  and  known  to  be  false  by  the  Beller,  at  the  time  it  was  made 
1861.  and  be  abont  a  material  part  of  the  contract,  and  be  relied 
on  by  the  buyer.  If  there  has  been  such  representations  in 
this  case,  the  defendants  had  their  election  of  one  of  two 
remedies ;  first,  they  had  a  right  to  tender  the  horse  back  to 
the  seller,  within  a  reasonable  time  after  they  discovered  the 
fraud ;  and  in  that  case,  the  plaintiff  could  not  recover  any 
'thing:  or,  second,  they  might  retain  the  horse,  and  claim  a 
deduction  from  the  note  equal  to  the  amount  .of  damages 
which  they  have  sustained  by  the  fraud.** 

The  defendants  asked,  and  the  Court  refused,  the  follow* 
ing  instruction :  ''  Tliat  inasmuch  as  there  was  no  evidence 
given  to  the  jury  under  the  first  paragraph  of  the  plaintiff's 
complaint,  they  can  only  find  a  nominal  sum  for  the  plaintiff 
under  that  paragraph."  / 

The  objection  made  to  the  first  instruction  given,  and  to 
the  refusal  of  the  Court  to  give  the  one  asked  by  the  defend- 
ants, goes  upon  the  theory  that  the  note  was  not  offered  or 
given  in  evidence  under  the  first  paragraph  of  the  complaint. 
The  record  does  ^ot  contain  the  evidence,  nor  does  it  appear, 
except  by  mere  inference,  but  that  the  note  described  in  the 
complaint  was  given  in  evidence  under  the  first  and  proper 
paragraph. 

A  bill  of  exceptions  shows  that  the  plaintiff  produced,  and 
proved  the  execution  of  the  note,  and  the  indorsement  thereof, 
and  gave  it  in  evidence  under  the  second  paragraph,  and  that 
it  was  afterward  ruled  out,  as  incompetent  under  that  para- 
graph ;  but  what  was  done  afterward,  or  whether  it  was  of- 
fered under  the  proper  paragraph  does  not  appear.  But  we 
will  examine  the  charges  on  the  ai;sumed  theory  that  the  note 
was  not  given  in  evidence  at  all.  The  appellants  claim  that 
unless  the  note  was  given  in  evidence,  nominal  damages  only 
could  be  recovered  on  the  fii'st  count;  and  the  objection  to  the 
first  charge  given  is,  that  the  jury  wei-e  told  that  their  verdict 
should  be  the  amount  of  the  note  and  interest,  unless  the  de- 
fense was  made  out.  We  have  seen  that  the  execution  and 
assignment  of  the  note  were  admitted,  because  not  denied,  by 
the  pleadings. 

What  necessity  was  there  for  the  introduction  of  the  notet 
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It  m»  not  material  to  any  of  the  issnoe  formed.    Had  there  May  Term, 
been  no  pleadings  in  the  cause  except  the  first  paragraph  of      1"61. 
the  complaint  and  the  answer  thereto,  the  burden  of  the      Zbhmeb 
issues  would  have  been  upon  the  defendants,  and  they  would     Kjm*i. 
have  been  entitled  to  open  and  close,  because  the  plaintiff 
would  not  have  been  required  to  introduce  any  evidence  in 
order  to  make  out  his  case.    The  failure  to  controvert  the 
making  and  assignment  of  the  note,  as  alleged  in  the  com- 
plaint, was  an  admission  of  those  facts,  and  for  the  purpose 
of  assessing  damages,  nothing  further  was  necessary  than  to 
compute  the  interest  due  upon  the  note  as  copied  in  the  com- 
plaint   To  be  sure,  the  statute  provides  that  allegations  of 
value,  or  amount  of  damages,  shall  not  be  considered  as  true 
by  a  fiiilure  to  controvert  them.     Code,  §  74.    Tliis  provision, 
however,  has  no  application  to  the  case  here.    The  jury,  in 
assessing  damages,  look  not  to  the  amount  of  damages  laid 
in  the  complaint,  but  to  the  note  as  copied  in  and  made  a 
part  of  the  complaint 

We  are  of  opinion  that  there  was  no  necessity,  under  the 
pleadings,  for  the  introduction  of  the  note  in  evidence,  in 
order  to  entitle  the  plaintiff  to  recover  the  amount  due  thereon 
for  principal  and  interest ;  and  therefore,  that  there  was  no 
error  committed  by  the  Court,  in  giving  the  one  and  refusing 
the  other  charge. 

The  sixth  charge,  above  set  out,  is  claimed  to  be  erroneous, 
because  the  jury  were  advised  that  the  false  representations, 
in  order  to  be  available  as  a  defense,  must  have  been  known 
to  be  false  by  the  party  making  them.  It  is  claimed  that 
they  were  "  equally  a  fraud,  whether  known  to  be  false  or  not ; 
that  the  individual  who  asserts  a  thing  ought  to  hiow  it  to  be 
true  and  ought  to  make  it  good." 

The  law  in  this  respect,  as  laid  down  in  the  charge  given, 
is  beyond  doubt,  as  a  general  rule,  correct.  Tims,  it  is  said 
by  an  elementary  writer:  "  If  the  representation  be  not  known 
to  be  false  by  the  utterer  of  it,  or  be  not  used  with  intent  to 
deceive,  it  will  not  amount  to  fraud,  although  really  false." 
Smith  on  Cont.,  p.  152. 

Again :  "  But  the  misrepresentation  of  a  fact  known  by  the 
party  making  the  statement  to  be  untrue,  amounts  to  a  fraud 
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May  Term,  in  law,  if  the  miflrepresentation  be  natnrally  calculated,  or  be 

IqoI*      expressly  intended,  to  induce  a  person  to  act  thereon  so  that  he 

Zbhneb     may  be  prejudiced.    Ghitty  on  Cont.,  Perk.  £d.,  p.  683 ;  vide^ 

Kbplbi      *'®^'  ^  Greenl.  Ev.,  §  230,  a;  2  Stephens'  MH  Friue,  1284:, 

1286 ;  Stanley  v.  NorrU^  4  Blackf.  363 ;  Hvmphreye  v.  Com- 

lins^  8  id.  516 ;  The  State  Bank  v.  Hamilton^  2  Ind.  457. 

There  may  be,  and  probably  are,  cases  which  form  excep- 

tions  to  the  general  rule  thus  stated, — cases  where  a  party 

may  rescind  a  contract  for  false  representations  not  known 

to  be  false  by  the  party  making  them.     Vide^  OaUing  v. 

Newell^  9  Ind.  572. 

The  evidence  not  being  before  us,  we  must  presume  that 
the  charge  given  was  correct,  as  applied  to  the  particular  case 
made  by  the  evidence. 

The  next  and  last  objection  is,  that  the  Court  refused  to 
give  the  defendants  the  opening  and  closing  of  the  argument 
A  bill  of  exceptions  shows  that  upon  the  closing  of  the  testi- 
mony, the  counsel  for  the  defendants  claimed  the  right  to  open 
and  close  the  argument,  but  this  right  was  awarded  to  the 
plaintiff.  The  statute  provides,  that  '^  In  the  argument,  the 
party  having  the  burden  of  the  issue,  shall  have  the  opening 
and  closing."    Code,  §  326. 

Here,  the  burden  of  the  issue  formed  on  the  second  count 
in  the  complaint  was  on  the  plaintiff;  he,  therefore,  so  far  as 
the  pleadings  show,  was  entitled  to  open  and  close.  Jackson 
V.  PitUford^  8  Blackf.  194.  We  suppose  that  had  the  plain- 
tiff offered  no  evidence  in  support  of  his  second  paragraph,  a 
reasonable  interpretation  of  the  statute  would  have  entitled 
the  defendants  to  open  and  close  the  argument.  It  would  not 
seem  to  be  consistent  with  the  evident  intention  of  the  Legis- 
lature, that  a  plaintiff,  by  setting  up  an  entirely  fictitious 
claim,  having  no  evidence  to  support  it,  in  connection  with  a 
real  one,  to  which  an  affii*mative  defense  only  is  offered,  should 
obtain  the  advantage  of  opening  and  closing  the  argument, 
upon  issues  the  burden  of  which  rests  upon  the  other  party. 
In  such  case,  upon  the  close  of  the  evidence,  the  plaintiff  hav- 
ing offered  no  testimony  in  support  of  the  issue  resting  upon 
him,  it  would  seem  to  be  eminently  proper  for  the  Court  to  award 
the  opening  and  closing  of  the  argument  to  the  defendant 
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If  any  evidence  at  all  is  given  to  the  jnry,  having  a  tend-  May  Tenn, 
ency  to  support  the  issue  devolving  upon  the  plaintiff,  he  J  oQl' 
would,  of  course^  be  entitled  to  have  it  passed  upon  by  Kortepeteb 
the  jury,  and  to  open  and  close  the  argument.  Otherwise  jj' 
not ;  and  this  may  properly  be  determined  by  the  Court. 
Oroohshanh  v.  Kellogg^  8  Blackf.  256.  In  the  case  before 
us,  it  does  not  appear  that  the  plaintiff  offered  no  evidence  in 
support  of  the  second  count  of  his  complaint,  and  we  there- 
fore must  presume  in  favor  of  the  ruling,  that  he  did.  It 
appears  that  the  note  was  received  under  that  count,  and 
afterward  excluded.  So  far  there  was  no  evidence.  The  bill 
of  exceptions  shows  that  the  plaintiff  offered  a  witness,  and 
proved  by  him  the  execution  and  assignment  of  the  note,  and 
gave  the  same  in  evidence  as  above  stated ;  the  defendants 
thereupon  cross  examined  the  witness,  and  ^^  the  plaintiff  upon 
re-examination,  attempted  to  prove  by  the  witness  the  alle- 
gations in  the  second  paragraph."  How  far  he  succeeded  in 
the  attempt  thus  made,  or  what  &cts  were  elicited,  does 
not  appear;  nor  do  we  think  that  the  conclusion  is  negatived, 
that  the  plaintiff  may  have  offered  other  testimony  in  snp* 
port  of  the  second  paragraph. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  1  per  cent 
damages  and  costs. 

J.  B.  Julian^  M.  Wilson^  J.  S.  Newman  and  J.  P.  SiddaU^ 
for  the  appellants. 

O.  P.  Morton  and  J.  K  Kihhey^  for  the  appellee. 


■  •<  ■ » 


KoBTBPETBR  aud  Another  v.  List  and  Others. 

Suit  by  the  payees  of  a  bill  of  exchange  against  the  drawer  and  aooeptor ; 
the  bill  haying  been  indorsed  by  the  payees,  and  returned  unpaid.  Xho 
drawer  answered,  that  he,  together  with  said  payees,  were  sureties  for  the 
acceptor,  and  known  to  each  other  as  such ;  and  that  he  had  paid  his 
contributive  share  to  the  holder.  The  Court  instructed  the  jury  that  the 
drawer  was  liable  to  reimbarse  the  payees,  notwithstanding  he  may 
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Mvy  Term,       have  been  only  un  aocommodation  drawer ;  and  thai  the  phmliffi^  aa  m* 

1861.  dorsers,  haying  mutually  contributed  to  pay  the  bill,  could,  by  mutual 

"z:  consent,  have  their  names  inserted  as  payees,  in  the  blank  left  for  the 

KORTEPKTKK  ^  ^,  ^ 

^  name  of  the  payee. 

Liar.  Heldf  that  the  instruction  was  erroneous,  for  assuming  that  the  plaintiib 
were  not  original  parties  to  the  bill,  but  indorsers  only,  and  that  a  Uank 
had  been  left  in  the  bill,  as  to  the  name  of  the  payee,  which  was  flHfid 
up  after  its  dishonor. 
Eddj  also,  that  as  the  pleadings  showed  the  controversy  to  be  between  the 
drawer  and  drawees  of  a  bill,  the  consideration  could  be  inquired  into. 

Thuraday,         APPEAL  from  the  Marion  Circuit  Court. 
Jme  6.  Hanna,  J. — Suit  by  the  appellees,  aa  payees  of  a  bill  of 

exchange,  against  the  appellants,  as  drawer  and  acceptor 
thereof.  The  bill  had  been  indorsed  by  plainti£&,  and  re- 
tamed  to  them  unpaid. 

JKortepeter^  the  drawer,  answered  that  he,  together  with  said 
payees,  were  but  sureties  of  said  acceptor,  and  known  to  each 
other  as  such ;  that  is,  that  the  acceptor  was  indebted  to  one 
Hwnnson^  and  to  enable  him  to  discharge  the  same,  said  bill 
was  so  drawn  and  accepted ;  and  that  upon  its  dishonor,  he 
had  paid  to  the  holder  his  contributive  share.  Reply :  that 
the  debt  to  Harrison  was  the  debt  of  the  drawer  and  ac- 
ceptor of  the  bill,  who  had  made  it  as  partners,  and  each 
contributed  in  procuring  plaintiffs  to  lend  their  names,  prom- 
ising that  the  same  should  be  met  at  maturity ;  and  that  Kor- 
teeter  was  not  a  mere  surety  or  accommodation  drawer. 

This  is  the  substance  of  the  answer  and  reply,  upon  this 
point. 

The  Court,  among  other  things,  instructed  the  jury  that 
"  the  defendants,  as  acceptor  and  drawer  of  the  bill  of  ex- 
change, are  liable  to  the  indorsers  to  reimburse  them ;  and 
Kortepeter  is  thus  liable,  notwithstanding  he  may  have  been 
but  an  accommodation  drawer  for  Croas^  (the  acceptor,)  and 
had  no  interest  in  common  with  him  in  relation  to  the  bill,  or 
:he  purpose  for  which  its  proceeds  wei-e  designed;  and  if  the 
plaintifis,  as  such  indorsers,  have  mutually  contributed  to  pay- 
ing off  the  bill  (except  the  portion  paid  by  Kortepeter^  the 
plaintiffs  could  oy  mutual  consent  have  their  names  inserted 
as  paj'ees  of  said  bill,  in  the  blank  left  for  the  name  of  the 
payee,  and  recover  thereon  jointly.    But  to  entitle  them  to  a 
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jadgment  againflt  KortepeUr^  the  pTaintifft  mnrt  piore,  in   Mi^  Ttm, 
addition,  the  presentment  of  the  bill,  within  the  nsnal  bosi*      1861. 
neas  honrS)  at,  &c.,  and  that  notice  had  been  given  to  him.''       Thoxpsok. 

This  instraetion  was  erroneons,  for  assuming  as  true,  that  J^' 
the  plaintifb  were  not  original  parties  to  the  bill,  but  indorsers 
obIj,  and  that  a  blank  had  been  left  in  the  bill,  as  to  the  name 
of  the  payee,  which  was  filled  after  its  dishonor,  as  indicated 
in  the  instruction.  So  far  as  the  bill  showed,  or  the  plead* 
ings,  this  was  a  controversy  between  the  drawer  and  drawees 
oi  a  bill,  and  the  consideration  could,  therefore,  be  inquired 
into.    1  Parsons  on  Gont.,  p.  215,  and  note. 

We  are  not  able  to  perceive  but  that  the  jury,  in  returning 
their  verdict  for  the  plaintiffi,  may  have  been  misled  by  this 
charge. 

Per  Curiam,  —  The  judgment  is  reversed,  with  coats. 
Cause  remanded,  &c. 

2>.  McDonald  and  C.  Jf.  Walker^  for  the  appellants. 

E.  L.  WalpoU  and  K.  Ferguson^  for  the  appellees. 


<  •» » ■ 


Thompson  v.  Vobs. 

Suit  upon  ft  promissory  note.  Answer :  that  the  note  was  gi^n  for  ft  part 
of  the  purchase  money  of  ft  saw  mill,  ftnd  the  ftssignment  of  ft  subscrip- 
tion for  the  purpose  of  rebuilding  the  sftme ;  thftt  the  vendor  represented 
thftt  the  mill  and  machinery  were  perfect,  and  the  subscription  valid,  and 
worth  $300 ;  thftt  in  &ct,  the  mill,  machinery  and  subscription  were  of 
no  value  to  defendant,  and  that  the  note  sued  on  was  the  last  one  given. 

ffdd,  that  the  answer  was  bad,  on  demurrer. 

APPEAL  from  the  Hamilton  Common  Pleas.  ThurBday, 

Hanna,  J. — Suit  by  Voaa^  as  the  assignee  of  IfecU^  against 
Thompson^  upon  a  promissory  note. 

Answer :  that  the  note  was  given  in  consideration  of  a  sale, 
by  Neal  to  the  defendant,  of  a  saw  mill  and  appurtenances, 
9iid  a  subscription  which  had  been  raised  by  the  citizeAs  fbr 
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May  Tem,  the  purpose  of  reboilding  the  mill.    That  Ned^  at  the  time 

1861*      of  the  Bale,  represented  the  mill  and  machinery  to  be  perfect 

Rkcb        and  in  good  condition,  and  that  the  snbscription  was  good,  and 

T     8t        ^^  ^^  value  of  three  hundred  dollars,  which,  in  £EU)t  and  in 

troth,  is  and  was  wholly  worthless,  and  of  no  value  whatever 

to  the  defendant,  both  the  mill,  machinery  and  the  subscrip* 

tion.    That  the  defendant  was  to  give  $1,400  for  the  prem* 

ises,  and  has  had  no  deduction,  and  the  note  sued  on  is  the 

last  one  given,  and  that  the  consideration  has  failed. 

A  demurrer  was  sustained  to  this  answer ;  and  the  defendant 
failing  to  answer  further,  judgment  was  rendered  for  the 
plaintifd 

The  demurrer  was  correctly  sustained.  The  answer  is  so 
obviously  defective,  that  we  deem  it  unnecessary  to  point  oat 
the  particular  deficiencies. 

But  it  is  insisted  that  there  was  no  demurrer,  but  a  kind  of 
replication  to  it  The  demurrer  commences  by  stating,  that 
the  ^'  plaintiff,  for  reply  to  the  answer  of  the  defendant,  says 
that  the  same  does  not  contain  facts  sufficient,"  &c.  The 
plaintiff  was  guilty  of  a  misnomer,  merely,  in  characterizing 
his  pleading  as  a  ^'reply ; "  the  legal  effect  of  it  was,  neither 
to  traverse,  nor  confess  and  avoid  the  answer,  but  to  dispute 
its  sufficiency  in  law.    There  is  no  error  in  the  record. 

Per  Curiam. — ^Tlie  judgment  is  affirmed,  with  costs,  and 
5  per  cent,  damages. 

John  Oreen  and  J.  W.  Evans^  for  the  appellant. 

O.  H.  Voss^  for  the  appellee. 


<  *♦»■» 


RicB  V.  The  State. 

In  a  prosecution  for  shooting  with  intent  to  kill,  the  manner  in  which  the 
gun  was  loaded,  and  the  possibility  of  death  being  produced  by  its  dis- 
charge, would  seem  to  be  matters  of  evidence  arising  on  the  trial,  and 
not  of  ayerment  in  the  indictment 

After  tbe  retarn  of  the  yerdict^  it  was  ascertained  that  one  of  the  petit  jinon 
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litd  boen  of  the  grand  jury  thai  found  the  indictmeDt    The  javnr  had   May  Term, 
answered  to  the  defendant's  attorney,  when  the  jury  was  being  empao-       1861. 
neled,  that  he  had  not  formed  or  expressed  any  opinion  as  to  the  guilt         Z 
or  innocence  of  the  accused.  y^ 

Bddj  that  the  juror  was  incompetent,  and  that  the  defendant  was  guilty  of    Ths  Statb. 
no  negligence  in  not  sooner  discovering  the  bet 

BM,  also,  that  if  the  incompetency  of  the  juror  had  been  known  to  the 
aocased  at  the  time  the  jury  was  accepted  and  sworn,  he  could  not 
afterward  haye  been  heard  to  make  the  objection. 

Heldf  also,  that  the  juror  baring  answered  that  he  had  formed  no  opinion^ 
the  defendant  was  not  requii'ed  to  go  further,  and  ascertain  whether  he 
had  been  on  the  grand  jury,  or  was  subject  to  any  other  disqualification. 

APPEAL  from  the  Warrick  Circuit  Court.  Tkur^ay, 

WoRDEN,  J. — Indictment  against  the  appellant  for  assault 

with  intent  to  murder.    Motion  to  quash  overruled.    Trial, 

conyiction,  and  judgment ;  a  new  trial  being  denied. 

The  indictment  chaises  that  the  defendant,  on,  &c.,  at,  &c., 

"in  and  upon  one  William  M.  Spradley^  then  and  there 
being,  feloniously  and  unlawfully  did  make  an  assault,  and 

with  a  certain  pistol,  which  he,  the  said  Commodore  Rioe^  in 
bis  right  hand  then  and  there  held,  feloniously  and  unlaw- 
fully did  aim  and  shoot  at  him  the  said  William  M.  Spradr 
lej/j  with  the  intent  then  and  there,''  &c. 

The  objection  to  the  indictment  is,  that  it  does  not  allege 
that  the  pistol  was  so  loaded  or  chained  as  to  have  rendered 
it  possible  for  the  defendant  to  execute  his  felonious  intent. 

The  manner  in  which  the  pistol  was  loaded,  and  the  possi- 
bility of  death  being  produced  by  its  discharge,  considerii^. 
the  materials  with  which  it  was  loaded,  and  the  distance  at 
which  it  was  fired,  would  seem  to  be  matters  of  evidence 
arising  on  the  trial.  Vide^  on  this  subject,  the  case  of  TAe 
State  V.  Swails^  8  Ind.  524. 

One  of  the  petit  jurors  by  whom  the  cause  was  tried,  was 
one  of  the  grand  jurors  who  found  the  indictment.  It  suffi* 
ciently  appears  that  the  defendant,  as  well  as  his  counsel,  was 
ignorant  of  this  fact  until  after  the  return  of  the  verdict. 
The  juror  was,  at  the  proper  time,  interrogated  as  to  his 
conxpetency,  and  disclaimed  having  formed  or  expressed  any 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  though  he 
was  not  asked  if  he  had  been  a  member  of  the  grand  jury 
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Mfty  Tana,  which  found  the  indictment.    The  aflMavit  of  the  jnror  him- 

1861.  self  was  filed  in  support  of  the  verdict,  in  which  he  says  he 

Ricx  had,  at  the  time  of  being  examined,  no  opinion  as  to  the 


T     St        defendant's  guilt,  and  had  forgotten  the  circumstance  of 

having  been  on  the  grand  jury.    A  new  tiial  was  asked  on 
this  ground. 

We  think  it  clear  that  the  juror  was  incompetent,  and  that 
the  defendant  was  guilty  of  no  negligence  in  not  sooner  dis- 
covering the  fact.  Had  the  incompetency  of  the  juror  been 
known  to  the  accused  at  the  time  the  jury  was  accepted  and 
sworn,  he  could  not  afterward  have  been  heard  to  make  the 
objection.  Barlova  v.  Th6  State^  2  Blackf.  114.  Here,  the 
accused  undertook  to  test  the  juror's  freedom  from  bias,  and 
being  answered  by  the  juror  that  he  had  formed  no  opinion 
in  the  case,  he  was  not  i*equired  to  go  further,  and  ascertain 
whether  he  had  been  on  the  grand  jury,  or  whether  he  was 
under  any  other  disqualification.  An  accused  person  has 
a  right  to  presume  that  the  jurors  called  to  try  him  are  com- 
petent, and  he  need  not  anticipate  possible  objections  unless 
he  has  notice  that  they  exist,  or  has  some  reason  to  suppose 
that  they  may  exist.  A  person  called  to  serve  as  a  juror  may 
have  formed  an  opinion  in  the  case,  and  reasonable  diligence 
on  the  part  of  the  accused  requires  that  he  should  test  the 
juror  in  this  respect;  but  having  done  so,  he  is  guilty  of  no 
negligence  in  relying  upon  tlie  statements  of  the  juror,  and 
tmsting  to  the  State  to  put  him  upon  trial  before  an  impartial 
and  competent  jury.    A  .new  trial  should  have  been  granted. 

Per  Curiam. — ^The  judgment  is  reversed,  and  the  canse 
remanded. 

Conrad  Baker  and  J.  S,  Moore^  for  the  appellant 

James  G.  Jones ^  Attorney  General,  for  the  State. 
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EonJB  and  Others  v.  Ellxb,  Guardian  of  Scott.  1861. 

Eons 

Bail  hy  the  guardian  of  an  insane  person  to  set  aside  a  deed  made  by  his        _  v. 

ward,  on  the  ground  that  the  grantor  was  of  unsound  mind  at  the  time  of 
its  execution.  On  the  trial,  the  Court  instructed  the  jury  that  the  ques- 
tion of  the  ward's  unsoundness  of  mind  was  one  of  fact,  for  their  determin- 
ation, and  that  they  might  take  into  consideration  the  ward*s  appearance 
before  tbem.    The  deed  was  executed  some  two  years  before  liie  tml. 

Bddf  that  as  the  evidence  is  not  in  the  record,  the  Court  can  not  say  bit 
that  such  a  comparative  mental  condition  of  the  ward,  at  the  tins  of 
making  the  deed,  and  at  the  time  of  the  trial,  may  have  been  shown,  as 
would  justify  the  instruction. 

Mdd,  also,  that  though  the  impression  made  by  the  appearance  of  the  alleged 
lunatic  upon  the  jury  may  have  been  exceedingly  slight,  the  Court  can 
not  say  but  that  it  should  hare  had  its  effect,  when  considered  in  ooiiimi>* 
tion  with  other  evidence. 

Wbere  the  record  does  not  show  for  what  reason  an  instruction  was  refiised, 
nor  exclude  the  presumption  that  it  was  for  some  other  reason  than  its 
supposed  illegality,  this  Court  will  presume  that  the  ruling  was  correct 

Where  a  party  assigns  causes  for  a  new  trial,  the  Court  can  not  look  beyond 
them,  and  grant  a  new  trial  as  of  right,  under  the  statute. 

APPEAL  from  the  Delaware  Circuit  Court.  Thur$day, 

Hakka,  J. — Bllts^  as  guardian  of  William  Scott^  a  pereoh  ""* 
of  unsound  mind,  sued  Benjamin  and  William  ScoU^  jr., 
KoUe^  and  Ricarda^  and  prayed  that  a  deed  from  his  vmrd  to 
said  Benjamin  and  William  Scott^  jr.,  and  one  from  Benja- 
min to  Koile  and  Ricards^  might  be  set  aside,  for  two  reasouB : 
1.  That  his  ward  was  of  unsound  mind  at  the  time  of  the 
pretended  execution  of  the  deed  bj  him  to  his  sons.  2.  l%at 
said  deed  was  made  upon  this  sole  consideration  and  condition 
subsequent,  which  has  been  broken,  namely,  that  the  som 
were  to  maintain  the  said  William-  and  his  wife,  &c.,  which 
condition  was  evidenced  by  a  written  agreement  cotempor* 
aneous  with,  and  which  is  and  should  be  taken  as  a  part  of, 
said  deed. 

The  record  states  that  a  demurrer  was  filed,  overruled,  and 
exception  taken.  The  demurrer  is  not  in  the  record,  nor 
does  it  show  what  cause  of  objection  was  assigned.  We  can 
not,  therefore,  notice  the  point  attempted  to  be  made  on  the 
ruling  on  said  demurrer.    Trial ;  judgment  for  plaintiff. 
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Maj  Term,       Bnt  two  other  points  are  made  in  appellants'  brief.    One 

•"•Q^l*      upon  an  instruction  given ;  the  other  upon  instructions  asked 

KoiLx      by  defendants,  and  refused.    Tliat  given  was  as  follows: 

jjTv  "The  question  whether   William  Scott^  at  the  time  he 

executed  the  deed  in  controversy,  was  of  unsound  mind,  and 

incapable  of  managing  his  own  estate,  is  one  of  iact,  which 

must  be  decided  by  the  jury  from  all  the  evidence  before 

them.    His  appearance  also  before  the  jury  may  be  taken 

into  consideration  in  this  connection.'* 

The  latter  clause  of  the  instruction  is  objected  to ;  on  the 
ground,  first,  that  the  jury  should  not  be  permitted  to  base  a 
verdict  upon  the  appearance  of  a  person  alleged  to  be  insane, 
in  either  a  civil  or  criminal  action ;  and,  second,  if  they 
should  in  any  case  be  so  permitted,  that  such  a  length  of 
time  had  intervened — more  than  two  years — between  tiie 
making  of  the  deed  and  the  trial,  as  to  exclude  this  from  the 
operation  of  such  a  rule. 

The  evidence  is  not  all  in  the  record.  We  can  not  say, 
therefore,  but  that  it  may  have  been  shown  that  such  a  com- 
parative condition  of  the  grantor,  at  the  time  the  deed  was 
made  and  at  the  trial,  existed,  as  would  justify  the  instruc- 
tion, if  at  all  permissible.  As  to  that  question,  we  are  of 
opinion  that  there  was  no  error  in  the  instruction.  It  is  true, 
that  the  impression  made  upon  the  jury  by  the  appearance 
of  the  ward  might  have  been  exceedingly  slight,  but  still 
we  can  not  say  but  that  it  should  have  had  its  effect,  when 
considered  in  connection  with  the  evidence  in  isolation  thereto. 

As  to  the  instructions  refused,  the  substance  of  one  of 
them  was  given.  The  record  does  not  show  for  what  reason 
the  other  was  refused  ;  nor  does  it.  exclude  the  presumption, 
that  it  was  refused  for  some  reason  other  than  the  illegality 
or  impropriety  of  said  instruction.  We  must  therefore  pre- 
sume that  it  was  properly  refused. 

The  motion  for  a  new  trial  was  based  upon  assigned  causes. 
These  are  not  discussed  in  the  brief;  but  it  is  insisted  that 
the  losing  party  was,  as  a  matter  of  right,  entitled  to  a  new 
trial  under  the  statute.  2  R.  S.,  p.  167.  That  the  Court 
should  have  granted  the  motion,  and  might  have  prescribed 
payment  of  costs. 
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IB  not  the  proper  constrnction  of  the  rule  of  practice  M»y  Twm, 
which  Bhonld  maintain.    If  a  party  epecifiea  reasons  for      1^^^- 
deeiriDg  a  new  trial,  the  Conrt  should  look  no  further  than      Bullt 
those  reasons.    Perhaps  after  the  moticm  was  overmled  on     j^^^J^Ijib. 
the  causes  assigned,  the  ^paxtj  could  have  then  availed  him- 
self of  the  benefit  of  the  statute,  at  any  time  within  one  year, 
by  bringing  himself  within  its  provisions. 

Per  Curiam. — The  judgment  is  affirmed,  witii  costs. 

I^os.  J.  Sample,  Caleb  B.  Smith  and  Watt  J.  Smith,  for 
the  appellant.  ^ 

Walter  Mar  oh  and  Wm.  Brotherton,  iot  the  appellee. 


•  m%9  * 


Reilly  and  Another  v.  Ruckeb,  Executrix  of  Reillt. 

Where  promissory  notes  axo  pleaded  as  a  set-off,  a  replication  d6n3ring  the 

defendant's  title  to  the  notes,  and  particularly  setting  out  the  fiusts  show* 

ing  the  title  to  be  in  another,  is  good. 
A  set-off  may  be  replied  to  a  set-off. 
A  departure  in  pleading  is  not  a  ground  of  demurrer ;  the  objection  must 

be  taken  by  motion.     Will  v.  Whitney^  15  Ind.  194,  overruled  upon  this 

point 

APPEAL  from  the  Vanderburgh  Circuit  Court.  Thursday, 

Psrkins,  J. —  William  Reilly  and  Mary  his  wife,  on  June  "^""^  ^' 
15,  1854,  executed  to  Jamee  Beilly  a  mortgage  on  certain 
real  estate,  to  secure  the  payment,  among  others,  of  eight 
promissory  notes,  amounting  in  the  aggregate  to  over  $10,000. 

In  Septembe)^  1858,  all  of  said  notes  being  due,  and  James 
Reilly,  the  payee,  being  dead,  hL  executors,  Thomae  ff.  and 
Marian  L.  RucTcer,  instituted  a  t  ut  to  foreclose  the  above 
mentioned  mortgage. 

The  fifth  paragraph  of  defendants  answer  was,  as  to  part 
of  the  cause  of  action,  a  set-off  of  two  notes  of  the  same  date 
as  the  mortgage,  given  by  Jamee  Reilly,  deceased,  to  William 
Reilly. 
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To  Aifi  the  plaintiff  replied,  that  WUHam  ReiUy  was  in« 
debted  to  a  certain  bank  in  JEvansvUle^  naming  it,  in  a  sum 
greater  than  the  amount  of  the  notes  mentioned  in  the  fifth 
paragraph  of  the  answer;  that  he  procured  Saioard  and 
Brown  to  go  his  security  on  said  indebtedness  to  said  bank, 
aad  assigned  to  them  on  so  doing,  as  collateral  security,  the 
notes  mentioned  in  the  fifth  paragraph  of  the  answer;  that 
Howard  and  Brown  had  been  compelled  to  pay  a  large 
amount  of  said  debt  to  the  bank,  and  were  still  held  for  the 
amount  remaining  unpaid ;  and  that  the  interest  in  said  notes 
was  in  said  pledgees,  and  not  in  the  defendant  The  reply  is 
specific  as  to  amounts. 

This  reply  was  clearly  good.  Howard  and  Brown  could 
not  be  deprived  of  their  security,  by  means  of  those  notes,  in 
such  a  mode ;  and  the  maker  should  not  be  rendered  liable  to 
pay  them  twice.  The  evidence  on  the  trial  would  determine 
whether  the  reply  was  true  in  point  of  fact.  Under  our  prac- 
tice there  could  be  no  rejoinder;  but  if  the  reply  was  not 
proved,  the  answer  would  stand  as  a  bar,  pro  tanto. 

The  sixth  paragraph  of  the  answer  was  as  follows:  ^'Tiiat 
as  to  the  farther  sum  of  f  1,500  of  the  plaintifl''8  demand,  the 
same  has  been  paid  thus :  Said  Marian  Z.  Rucker^  one  of 
the  plaintiJEb,  was  the  wife  of  James  Reilly^  was  his  execu- 
trix, his  sole  devisee  and  residuary  legatee ;  and  there  being 
a  large  amount  of  assets  in  her  hands  more  than  was  neces- 
sary to  pay  the  debts  of  the  estate  and  legacies,  she,  after  the 
death  of  her  said  husband,  Reilly^  and  before  her  marriage 
with  Rucher^  her  co-plaintiff,  agreed  with  tlie  defendant,  WiU 
liam  Reilly^  that  he  should  furnish  her  goods,  wares  and 
merchandize,  as  she  might  need  them,  pay  certain  bills,  &c., 
which  should  be  applied  in  payment  of  the  sum  claimed  in 
this  suit  by  plaintiff;"  and  it  is  alleged  in  the  paragraph  that, 
in  pursuance  of  said  agreement,  goods,  Ac,  as  per  bill  of 
particulars  filed,  were  furnished  in  payment  on  said  mortgage. 

To  this  paragraph  of  the  answer  the  plaintiffs  replied,  that 
in  their  lifetime  William  and  James  Reilly  were  partners ; 
that  in  1854  they  dissolved  partnership,  William^  for  a  con- 
sideration, assuming  to  pay  all  the  joint  debts ;  that  he  failed 
to  fulfill  said  agreement ;  that  since  the  death  of  said  James^ 
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Reillt 
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RUCKBB. 


and  since  the  agreement  by  his  widow,  and  executrix,  set  May  Tenn, 
up  in  the  answer,  one  of  said  joint  debts  so  assumed  by  said  I06I* 
William  had  become  due,  and  he  failing  to  pay  it,  said  exe- 
cutrix had  been  compelled  to  pay  it  for  said  William  out  of 
the  assets  of  Jamei  estate,  of  which  sh^  was  sole  legatee,  (fee, 
and  which  sum  equaled  the  amount  of  the  account  answered 
in  payment,  as  having  been  furnished  by  said  William  to  her; 
and  she  replied  the  same  as  a  set-off  to  said  amount. 

A  demurrer  to  this  paragraph  of  the  reply  was  OTerruled. 

There  was  final  judgment  for  the  plaintiff.  It  is  claimed 
that  the  sixth  paragraph  of  the  answer  was  one  of  payment, 
and  not  of  set-off,  and  that,  hence,  the  reply  of  a  set-off  to  it  was 
bad :  and  it  is  further  claimed  that  the  reply  was  a  departure. 

It  has  been  held  that  a  set-off  may  be  replied  to  a  set-off. 
Tamer  v.  Simpson^  12  Ind.  413.  If  the  reply  was  a  depar- 
ture, still  departure  is  not  a  ground  of  demurrer.  The  objec- 
tion should  be  taken  by  motion.  See  Prenatt  v.  Runyon^ 
12  Ind.  174.  In  Will  v.  WUtn&y^  15  Ind.  194,  the  mode  of 
taking  the  objection  by  demurrer  was  apparently  approved ; 
but  the  point  was  not  much  considered.  We  are  satisfied,  upon 
reflection,  that  a  reply  which  may  be  a  departure  technically, 
nmy  still  contain  facts  which,  being  permitted  to  go  into  the 
case  without  objection,  should  avoid  an  answer.  This  being 
00,  a  demurrer  for  departure  can  not  be  said  to  rest  upon  the 
ground  that  facts  sufScient  are  not  stated,  &c.;  and  it  is  not 
made  in  terms  a  ground  of  demurrer.  The  consequence  is, 
we  need  not  decide  whether  the  sixth  paragraph  of  the  an- 
swer is  one  of  payment  or  set-off. 

Per  Curiam, — ^The  judgment  is  aflirmed,  with  1  per  cent 
damages  and  costs. 

A%a  Iglehart  and  C.  Baher^  for  the  appeUants. 

Jos.  O,  Jones  and  J.  O,  Blythe^  for  the  appellee. 
Vol.  XVI.— 20 
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MoBLEY  and  ADother  v.  Fletcheb. 

APPEAL  from  the  Martin  Circuit  Court. 

Per  Curiam.  —  An  appeal  from  a  justice's  judgment  was 
taken  to  the  Circuit  Court.  A  motion  was  sustained  to  dis- 
miss the  appeal.  The  reasons  for  such  ruling  not  appearing  of 
record,  we  must  presume  in  favor  of  the  action  of  the  Court. 

The  judgment  is  aflSrmed,  with  costs. 

John  BakeVy  for  the  appellants. 


■  m%*  • 


Thursiaiff 
June  6. 


MoQuABT  and  Another  v.  Cass,  Guardian  of  Baldwik. 

APPEAL  from  the  Hancock  Conamon  Pleas, 

Per  Curiam. — Aaron  Cass^  guardian  of  Martha  J.  and 
Joseph  Baldwin^  sued  Cally  Mc  Quary  and  James  Mc  Quary, 
on  a  promissory  note  for  the  payment  of  $270  xVr-  The 
record  shows  that  process  was  duly  served  on  the  defendants, 
but  they  failed  to  appear,  were  regularly  defaulted,  and  judg- 
ment by  default  accordingly  rendered  against  them.  It  does 
not,  however,  appear  that  they  moved  the  Court  below  to  set 
aside  the  default.  It  follows,  this  appeal  can  not  be  sustained. 
9  Ind.  236 ;  13  id.  430 ;  id.  453. 

The  judgment  is  aflSrmed,  with  3  per  cent,  damages  and 
costs. 

2%os.  D.  and  B.  L.  Walpole^  for  the  appellant. 


■  • » » » 


The  Bank  of  the  State  of  Indiana  v.  Lookwood. 

Suit  against  the  bank  upoa  certain  of  her  circulating  notes,  alleged  to  have 
been  duly  presented  for  payment  Answer :  that  defendant  was  ready 
and  willing  to  xedeem  said  notes,  and  had  offered  and  tendered  to  plamtiff 
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tbe  asunint  of  each  of  said  notes^  in  the  current  silyer  coin  of  the  UnUed  Maj  Term, 
Statu,  which  he  refused,  Ac.  1861. 

&id,  That  a  bad  replication  is  good  enough  for  a  bad  answer.  T 

Bdd,  also,  that  the  Unitfd  States  silver  dollar,  and  the  halves,  quarters,  dimes    q,  Jj^oiana 
and  half  dimes  coined  prior  to  June  1,  1853,  are  a  legal  tender  for  their  v. 

nominal  value  upon  debts  of  any  amount ;  that  the  halves,  quarters,  dimes  Lockwood. 
and  half  dimes,  coined  since  June  1,  1853,  are  not  a  legal  tender  for  debts 
exceeding  five  dollars ;  and  that  the  three  cent  pieces,  though  recognized 
as  "silyer  coins,"  are  not  a  legal  tender  for  debts  exceeding  thirty  cents. 
Edd,  also,  that  as  a  tender  of  payment  in  three  cent  pieces  would  have  been 
a  tender  "in  the  current  silver  coin  of  the  Uniied  StateSt"  the  answer 
was  bad. 

APPEAL  from  the  Floyd  Circuit  Court.  Thursday, 

WoBDEN,  J. — Loohwood  sued  the  bank  upon  eighteen  bank  "^""^  ^• 
notes  issued  bj  the  branch  at  JVew  Albany^  each  of  the 
denomination  of  five  doUars,  alleging  a  due  presentment  of 
the  bills  at  that  branch  for  payment,  and  a  refusal  by  the 
bank  to  pay. 

The  bank  answered:  1.  By  general  denial.  2.  That  when 
the  bills  were  presented  for  payment,  the  defendant  was 
ready  and  willing  to  pay  and  redeem  the  same,  and  offered 
and  tendered  the  plaintiff  the  sum  of  five  dollars  on  each  of 
said  notes,  "  in  the  current  silver  coin  of  the  United  States^ 
which  the  plaintiff  refused  to  receive,  &c.  3.  The  same  as 
the  second,  except  that  the  word  '^  current"  is  omitted  in  the 
description  of  the  coin  tendered. 

The  plaintiff  replied  to  the  second  and  third  paragraphs  of 
the  answer  by  way  of  denial,  and  also  by  setting  up  afSrma* 
tive  matter.  To  the  special  replications  a  demurrer  was 
filed  and  overruled,  and  the  defendant  excepted.  The  cause 
was  tried  by  the  Court;  finding,  and  judgment  for  the 
plaintiff. 

The  only  question  raised  by  the  appellant  relates  to  the 
ruling  of  the  Court  on  the  demurrer  to  the  replications.  We 
deem  it  unnecessary  to  inquire  whether  the  replications  would 
hare  been  good,  or  otherwise,  had  the  paragraphs  of  the 
answer  to  which  they  were  replied  been  good.  A  bad  repli- 
cation is  good  enough  for  a  bad  answer;  and  now,  as  formerly, 
a  demurrer  reaches  back  to  the  first  defective  pleading. 

We  proceed  to  inquire  whether  a  tender  averred  to  have 
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May  Term,  been  made  "in  the  silver  coin  of  the  United  States^  or  **in 
lo61«      the  current  silver  coin  of  the  United  States^  is  suflBcient. 
Bank  By  the  act  of  Congress   of  January  18,   1837,   fixing, 

OP  Indiana,   among  other  things,  the  standard  and  weight  of  gold  and 
LoGKwooD.   silver  coins,  it  is  provided  that  dollars,  half  dollars,  quarter 
dollars,  dimes  and  half  dimes,  shall  be  legal  tenders  of  pay- 
ment, according  to  their  nominal  value,  for  any  sums  what- 
ever.   Dunlop's  Laws  of  the  United  States,  §  9,  p.  916. 

By  a  later  act,  to  reduce  and  modify  the  rates  of  postage, 
Ac,  passed  March  3,  1851,  authority  is  conferred  to  coin 
three  cent  pieces,  which  are  made  a  legal  tender  "  in  payment 
of  debts  for  all  sums  of  thirty  cents  and  under .^  These  are 
regarded  as  silver  coins,  being  three-fourths  silver  and  one- 
fourth  copper.  It  is  directed  by  the  act  that  they  shall  bear 
such  devices  as  shall  be  conspicuously  different  from  the  other 
silver  coine^  dko.    Id.  §  11,  p.  1283. 

By  a  still  later  act,  passed  Fehruury  21,  1853,  it  was  pro- 
vided that  after  June  1,  1852  (1853),  the  weight  of  the  half 
dollar,  quarter  dollar,  dime  and  half  dime  should  be  changed, 
and  that  such  coins,  issued  under  the  provisions  of  that  act, 
should  be  legal  tenders  ^^  in  payment  of  debts  for  all  sums  not 
exceeding  five  dollars."    Id.  p.  1356. 

Thus  it  would  seem,  (unless  some  act  of  Congress  has 
escaped  our  observation)  that  the  United  States  silver  dollar 
is  a  legal  tender  for  its  nominal  value,  upon  debts  of  any 
amount;  and  so,  also,  are  the  halves,  quarters,  dimes  and 
half  dimes,  coined  prior  to  June  1,  1853  ;^  that  the  halves, 
quarters,  dimes  and  half  dimes  coined  since  June  1,  1853, 
under  the  provisions  of  the  act  above  cited,  are  not  valid  as  a 
tender  for  debts  exceeding  five  dollars ;  nor  are  the  three  cent 
coins  suflScient  as  a  tender  for  debts  exceeding  thirty  cents. 

Now,  from  the  answers  in  question,  it  is  entirely  uncertain 
what  kind  of  silver  coin  was  tendered;  whether  doUars, 
halves,  quartera,  dimes  or  half  dimes,  or  three  cent  pieces. 
For  aught  that  appears  by  the  answers,  the  tender  may  have 
been  made  in  the  tliree  cent  pieces,  which  were  current  and 
in  general  circulation.  Such  supposition  is  entirely  consistent 
with  the  answers.     Such  tender  would  be  obviously  invalid. 

Counsel  have  discussed  the  question  whether  the  halves, 
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qnftrters,  dimeB  and  half  dimeB,  coined  after  Junt  1, 1853,   May  Term, 
wonld  be  good  as  a  tender  in  this  case ;  or,  in  other  words,      ■'•"^'*-* 
whether  the  bank  had  the  right  to  treat  each  bill  as  a  separate     Swinnet 
debt,  and  pay  it  in  that  kind  of  coin,  or  whether  the  sum  ij^^  State. 
of  all  the  bills  presented,  amounting  to  $90,  is  to  be  consid- 
ered the  debt,  for  which  that  coin  would  not  be  a  good  tender. 

We  shall  express  no  opinion  upon  the  question,  as  it  is  not 
necessary  to  the  determination  of  the  cause,  and  as  it  is  a 
point  upon  which  there  might  be  a  difference  of  opinion, 
embarrassing  the  question  when  presented. 

We  think  the  answers  in  question  bad,  and  that  the  demur- 
rers to  the  replications  were  properly  overruled. 

The  appellee  assigns,  as  a  cross  error,  that  the  Court  ren- 
dered a  judgment  in  the  usual  form,  when  it  should  have 
been  so  rendered  as  to  draw  interest  at  the  rate  of  12  per 
centum  until  paid.  Tliis,  it  is  claimed,  should  have  been  done,  « 
in  accordance  with  the  eighth  section  of  the  bank  charter. 
Acts,  1855,  p.  231.  We  do  not  perceive  that  any  motion  was 
made  in  the  Court  below  to  render  such  judgment,  nor  was 
any  objection  or  exception  there  taken  to  the  judgment  as 
rendered ;  hence  no  question  is  presented  here  upon  this  point. 

Per  Curiam, — The  judgment  is  aflSrmed,  with  costs. 

R.  Crawford^  for  the  appellant. 

W.  T.  Otto  and  J.  S.  Davisy  for  the  appellee. 


» •♦•  ^ 


SwiNNEY  V.  The  State. 

In  an  action  by  the  State  upon  a  forfeited  recognizance,  a  copy  of  the  recog- 
nizance must  be  filed  with  the  complaint 

APPEAL  from  the  Allen  Common  Pleas.  Thur$day,^ 

Per   Curiam, — This  was  an  action  by  The  State  against  «^""*^" 
Tfiamaa  W.  Swinney  and  others,  upon  a  recognizance.    The 
defendant  demurred  to  the  complaint,  but  his  demurrer  was 
overruled  and  he  excepted.    Issues  of  fact  were  then  made 


V. 

The  State. 
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May  Term,  and  Bubmitted  to  the  Court,  who  found  for  the  plaintiff,  and, 
1861.     over  a  motion  for  a  new  trial,  rendered  judgment,  &c.    In 
McCabty    this  case,  the  record  fails  to  show  that  a  copy  of  the  reoogni* 
zance  was  filed  with  the  complaint ;  and  for  that  reason  the 
proceedings  must  be  held  defective.    Priee  v.  The  Grand 
Rapids^  dsc.  Railroad  Co.y  13  Ind.  58 ;  McClmky  v.  TTu 
Same  Company^  ante,  p.  96.    These  cases  decide  that  "  The 
rule,  that  when  a  pleading  is  founded  upon  a  written  instru- 
ment, the  original,  or  a  copy  thereof,  must  be  filed  with  the 
pleading,  is  imperative."    2  R.  S.,  §  78,  p.  44. 
The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 
M.  Jenkinson,  for  the  appellant. 


» •»■  > 


McCabtt  v.  The  State. 

The  Court  of  Common  Pleas  has  no  jurisdiction  to.  hear  and  determine  any 
case  of  felony,  unless  the  accused  party  is  in  custody,  or,  being  on  bail, 
has  consented  to  the  jurisdiction ;  and  the  information  must  show  on  its 
fiice,  that  such  a  state  of  &cts  exists. 

Thursday,  APPEAL  from  the  Vanderburgh  Common  Pleas. 

Davison,  J. — This  was  a  prosecution  instituted  in  the  Com- 
mon Pleas,  at  the  \Fehrua?y  term  1860,  against  Jo?in  McCariy^ 
for  an  assault,  &e.,  with  intent  to  murder.  The  information 
charges  that  the  defendant,  on  December  19,  1859,  at,  &c.,  in 
and  upon  the  body  of  one  Richard  McGregor,  feloniously, 
&c.,  did  make  an  assault ;  and  with  a  certain  knife  which  he, 
defendant,  in  his  hand  then  had  and  held,  the  said  McGregor, 
in  and  upon  his  back,  then  and  there  feloniously,  &c.  did 
strike,  stab  and  cut,  with  intent  in  so  doing,  wilfully  and 
of  his  deliberate  and  premeditated  malice,  him,  the  said 
McGregor,  to  kill  and  murder,  contrary,  &c.  Motion  to  quash 
the  information  overruled.  Plea,  not  guilty.  Verdict  for 
the  State;  upon  which  the  Court,  having  refused  motions 
for  a  new  trial,  and  in  arrest,  rendered  judgment 
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The  information  is  alleged  to  be  defective,  because  it  fails   May  Term, 

to  show  that  the  Common  Pleas  had  jurisdiction  of  the  felony 1861. 

with  which  the  defendant  was  charged.  It  is  enacted  that  McCabty 
the  Circuit  Courts^  in  their  respective  counties,  shall  have  t^^^  State. 
original  exclusive  jurisdiction  of  all  felonies.  2  B.  S.,  §  5, 
p.  6.  But,  in  a  subsequent  enactment  it  is  provided,  that 
"  The  Court  of  Common  Pleas,  in  the  several  counties,  shall 
have  original  jurisdiction  of  felonies  not  punishable  with 
death,  concurrent  with  the  Circuit  Court,  in  the  following 
cases :  1.  When  a  person  is  in  custody  on  a  charge  of  felony, 
before  indictment  by  the  grand  jury.  2.  When  the  person 
charged  is  on  bail,  and  before  indictment  voluntarily,  in  per- 
son, or  in  writing,  submits  to  the  jurisdiction  of  the  Court. 
3.  When  a  cause  is  reversed  in  the  Supreme  Court,  on  account 
of  defects  in  the  indictment,  and  the  defendant  is  in  custody, 
and  the  proper  Circuit  Court  is  not  in  session.  4.  When  a 
defendant  is  remanded  by  the  Supreme  Court  for  further 
trial,  for  error  other  than  defect  in  the  indictment,  and  is 
in  custody,  and  the  proper  Circuit  Court  is  not  in  session 
at  the  time.  5.  Such  Court  shall  also  have  full  power  to 
tary  any  criminal  charge  on  change  of  venue  from  the  Cir- 
cuit Court,  when  the  party  is  in  custody,  or  voluntarily 
submits  to  the  jurisdiction  as  aforesaid.  Acts  1859,  §  2, 
pp.  94,  95. 

Thus  it  will  be  seen,  that  a  Common  Pleas  Court  has  no 
right  to  hear  and  determine  any  case  of  felony,  unless  the 
accused  party  is  in  custody,  or,  being  on  bail,  has  consented 
to  the  jurisdiction.  In  this  respect,  the  jurisdiction  of  the 
Common  Pleas  is  evidently  limited.  And  it  has  been  often 
decided,  that  in  the  record  of  the  proceedings  of  a  Court  of 
limited  powers,  it  must  affirmatively  appear  that  it  was 
entitled  to  jurisdiction  of  the  cause  of  action.  1  Am.  Lead. 
Cases,  736.  This  exposition  being  correct,  and  we  think  it  is, 
the  information  must  be  held  defective,  because  it  fails  to  show 
a  case  in  which,  in  accordance  with  the  statute,  the  Common 
Pleas  had  concurrent  jurisdiction  with  the  Circuit  Court.  In 
other  words,  it  should,  on  its  face,  appear  that  the  defendant 
"was  in  custody,  or,  being  on  bail,  had  consented  to  the 
jurisdiction." 
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M»y  Term,      Per  Curiam,. —  The   judgment  is   leveised,  with  costs. 
1861.      Cause  remanded;  &c. 

Charles  Denhy^  for  the  appellant 

James  O.  Jones^  Attorney  General,  and  E.  B.  Seymour^ 
for  the  State. 


HOWJE 
T. 

Young. 


Friday^ 
June!. 


Howe  v.  Young. 

In  complaints  before  a  justice  of  the  peace,  the  same  fullness,  certaintj  and 
formality  of  statement  is  not  required,  as  is  demanded  in  complaints  in 
the  superior  courts. 

If  a  party  does  a  wrongful  act,  or  a  rightful  one  in  a  negligent,  wrongful 
manner,  whereby  injury  happens  to  another,  such  act  being  the  proxi- 
mate cause,  the  party  committing  the  act  may  be  liable  for  the  injury. 

Negligence  consists  in  the  omitting  to  do  something  that  a  reasonable  man 
would  do,  or  the  doing  something  that  a  reasonable  man  would  not  do ; 
in  either  case  causing,  unintentionally,  mischief  to  a  third  party. 

APPEAL  from  the  Ripley  Circuit  Court. 

Pkekins,  J. — ^The  following  complaint  was  filed  before  a 
justice  of  the  peace  of  Ripley  county : 

"  William  H.  Howe^  plain tifi",  complains  ot  Nicholas  Young^ 
defendant,  and  says  the  defendant  on  the  13th  day  of  Jvly^ 
1859,  at  said  county  of  Ripley^  did  mischievously  cause  to 
be  injured  the  horse  and  buggy  of  the  plaintifi*,  by  driving 
his,  said  defendant's,  horses  and  wagon  along  the  public  high- 
way in  a  fast,  improper,  and  reckless  manner;  thereby  causing 
BO  loud  a  noise  as  to  frighten,  and  otherwise  frightening  by 
such  fest,  reckless  and  improper  driving,  the  horse  of  plaintiff, 
stationed  and  securely  fastened  along  the  side  of  said  highway, 
where  the  plaintiff  had  a  right  to  station  his  horse  and  buggy, 
so  as  to  cause  the  plaintiff's  horse  to  run  away  and  break  the 
buggy  of  plaintiff,  to  which  he  was  harnessed,  to  the  damage 
of  the  horee  and  buggy  of  $75."  Wlierefore  plaintiff  sues 
and  demands  judgment  for  $75.  A  demurrer  was  sustained 
to  this  complaint  before  the  justice,  and  again  on  appeal  to 
the  Circuit  Court. 


OF  THE  STATE  OF  INDIANA.  313 

This  suit  having  originated  before  a  justice,  the  same  full-  May  Temi, 
ness,  certainty  and  formality  of  statement  is  not  required,  as      IqQ^' 
is  demanded  in  complaints  in  the  superior  courts.    11  Ind.     Eiblakd 
203;  9  id.  602,622}  6  irf.  78;  3  irf.  513;  2irf,  551,  636;  4      ^^ 
Blackf.  p.  179,  420 ;  2  id.  237. 

We  think  the  complaint  in  this  case  alleges  a  cause  of 
action.  See  2  Hill,  on  Torts,  p.  506.  If  a  party  does  a 
wrongful  act,  or  a  rightfid  one  in  a  negligent,  wrongful 
manner,  whereby  injury  happens  to  another,  such  act  being 
the  proximate  cause,  the  party'  committing  the  act  may  be 
liable  for  the  injury.  And  negligence  has  been  defined  to 
^^  consist  in  the  omitting  to  do  something  that  a  reasonable  ^ 

man  would  do,  or  the  doing  something  that  a  reasonable 
man  would  not  do ;  in  either  case  causing,  unintentionallyi 
mischief  to  a  third  party.''    1  HiU.  on  Torts,  p,  124. 

The  cases  of  Wright  v.  Brown,  4  Ind.  95 ;  and  The  Pitts- 
burg, (&e.  Co.  V.  Kam8, 13  Ind.  87,  seem  to  be  in  point  with 
that  at  bar.  See,  also,  Wright  v.  Gaf,  6  Ind.  416 ;  and  Dur- 
ham V.  Musselman,  2  Blackf.  p.  96. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  further  proceedings. 

E.  Dumont  and  O.  Durhin,  for  the  appellant. 


•  mmm  • 


ElBLAlO)  V.  ElINE. 

An  application  for  a  continuance  on  the  ground  of  absent  witnesses  should 
not  be  granted  unless  the  party  applying  shows  that  he  has  used  due 
diligence  to  obtain  their  testimony. 

APPEAL  from  the  Marion  Common  Pleas.  FndaiL 

Per  Curiam. — Suit  upon  a  note.    Application  for  continu-  ""* 
ance  on  account  of  absent  witnesses.    Application  oyermled. 
Judgment  on  the  note.    The  defendant  was  served  with  pro- 
cess July  30.    The  term  of  the  Court  commenced  on  Augrut 
18,  following,  and  the  cause  was  called  on  the  15th  of  that 
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V. 

Habtet. 


Hijr  Term,  monfli,  when  fhe  application  for  continuance  was  made.  No 
1861.  Bteps  had  been  taken  to  procure  the  evidence  of  the  witnesses, 
though  they  resided,  as  the  defendant  all  the  time  knew,  in 
Dayton^  Ohio^  within  five  hours'  ride  of  Indianapolis.  Due 
diligence  was  not  shown,  and  the  continuance  was  rightly 
refused. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

O.  W.  Wilson^  for  the  appellant. 

J.  IT.  Sweetaer^  for  the  appellee. 
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Friday^ 
JumJ, 


Young  v.  Habvbt. 

Whetlier  a  suit  can  be  maintained,  or  not,  against  the  owner  of  an  unin* 
closed  lot  which  formed  part  of  a  public  common,  who  dug  a  pit  thereon 
and  left  it  insufficiently  covered,  for  the  value  of  a  gelding  which  fell  into 
the  pit  and  was  killed,  depends  upon  the  probability  tliere  was  that  such 
accident  might  happen  fix)m  leaving  the  pit  exposed,  considered,  perhi^ 
in  connection  with  the  usefulness  of  the  act  or  thing  causing  the  danger. 

If  the  probability  of  injury  was  so  strong  as  to  make  it  the  duty  of  the 
owner  of  the  lot,  as  a  member  of  community,  to  guard  that  community 
from  the  danger  to  which  the  pit  exposed  its  members  in  person  and 
property,  such  owner  is  liable  to  an  action  for  loss  accruing  through  his 
neglect  to  perform  that  duty. 

Under  the  circumstances  of  the  case,  the  probability  of  injury  to  others 
from  leaving  the  pit  thus  exposed,  was  not  only  strong,  but  amounted 
almost  to  a>  certainty. 

APPEAL  from  the  Marion  Common  Pleas. 

Pebkins,  J. — Young  sued  Savvey  for  the  value  of  a  horse 
alleged  to  have  been  killed  through  the  negligence  of  the 
latter.    The  facts  in  the  case  are  as  follows : 

Harvey^  the  defendant,  commenced  digging  a  well  upon  a 
lot  owned  by  him.  He  sunk  it  to  the  depth  of  six  feet,  being 
forty-two  inches  across,  and  then  abandoned  it.  It  was 
located  in  an  uninclosed  lot,  near  the  line  of  a  street,  in  a 
suburb  of  Indianc^olis^  but  without  the  corporate  limits.    It 
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remained  a  long  time  in  this  condition,  except  that  it  was  May  Term, 
sometimes  partially  covered  over  with  loose  boards,  never  1861. 
entirely,  and  most  of  the  time  not  at  all.  The  hole,  or  pit, 
was  useless.  The  city  of  Indianapolis^  in  a  suburb  of  which 
the  well  was,  contained  25,000  inhabitants,  a  very  large 
number  of  whom  were  in  the  habit,  or  custom,  of  keeping 
cows,  horses,  and  hogs,  and  permitting  them  to  graze,  espe- 
cially during  the  day,  upon  the  public  commons;  of  which 
there  was  a  great  extent,  and  almost  always  covered  with 
the  kind  of  animals  above  mentioned,  in  the  vicinity  of  the 
lot  on  which  the  hole  in  question  was  dug,  and  of  which 
commons  said  lot  formed  a  part.  Children  sported  and  adults 
promeni(ded  on  said  commons.  The  county  board  of  Marion 
county,  in  which  is  Indianapolis  and  its  suburbs,  had  au- 
thorized the  running  at  large  on  the  public  commons  of  all 
animals,  except  certain  stud  horses  and  jack  asses.  The  order 
of  the  board  was  admitted  in  evidence  without  objection. 
On  a  certain  day  the  gelding  of  the  plaintiflT,  while  grazing 
on  said  commons,  fell  into  said  hole,  so  made  as  the  com- 
mencement of  a  well,  and  was  killed.  This  suit  is  for  his 
value  in  damages.  The  Court  below  held  that  it  could  not 
be  maintained. 

Whether  it  can  be,  or  not,  depends  upon  the  degree  of 
probability  there  was  that  such  accident  might  happen  from 
thus  leaving  exposed  the  partially  dug  well,  considered,  per* 
haps,  in  connection  with  the  usefulness  of  the  act  or  thing 
causing  the  danger.    Durham  v.  Mussdman^  2  Blackf.  96, 

If  the  probability  was  so  strong  as  to  make  it  the  duty  of 
the  owner  of  the  lot,  as  a  member  of  the  community,  to  guard 
that  community  from  the  danger  to  which  the  pit  exposed  its 
members,  in  person  and  property,  he  is  liable  to  an  action 
for  loss  occurring  through  his  neglect  to  perform  that  duty. 

We  think  any  reasonable  man,  of  ordinary  understanding 
and  extent  of  observation  of  the  ways  of  life,  would  say  that 
the  probability  of  injury  to  others,  under  the  circumstances, 
from  leaving  the  well  in  question  in  the  condition  it  was,  was 
not  only  strong,  but  that  it  amounted  almost  to  certainty — 
a  probability  as  strong  as  would  arise  from  an  unguarded 
cellar  on  a  street  in  the  city.    We  think  Harvey  was  guilty 
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May  Term,   of  negligence,  and  should  be  held  liable  to  pay  for  the  hone 
1861.      killed.    See  1  Hill,  on  Torte,  p.  119. 

The  judgment  is  reversed,  with  costs.    Oause  remanded 
for  another  trial. 
J,  W.  Gordon  and  J.  A.  Beale^  for  the  appellant 
O.  K.  Perrifiy  for  the  appellee. 

(1.)  A  petition  for  lehearing  was  oyerroled  in  this  case. 


SmTH 

V. 

Allek. 


■^♦^  »■ 


SurrH  V.  Allbn. 


FridaUt 
June  7, 


Objections  not  made  in  the  Court  below  wUl  not  be  oonsideied  on  appeal  lA 

the  Supreme  Court 
After  pleading  to  the  merits  and  going  to  trial,  it  is  too  late  to  olject  to  thia 

capacity  of  the  plaintiff  to  sue  in  bis  own  name,  he  being  a  minor. 
A  charge  given  to  the  jury  by  tiie  Court  below  will  not  be  examined  in  tht 

Supreme  Court,  where  a  new  trial  was  not  asked  for  on  the  ground  that 

the  charge  was  erroneous. 

APPEAL  from  the  Wells  Common  Pleas. 

WoBDEN,  J. — This  was  an  action  by  the  appellee  agaioBt 
the  appellant,  to  recover  the  value  of  certain  personal  pro- 
perty, brought  before  a  justice,  and  appealed  to  the  Common 
Picas,  in  which  Court  there  was  a  verdict  and  judgment  for 
the  plaiiitifT. 

The  appellant  assigns  nine  errors,  none  of  which  seem  to 
be  available.  The  first,  second,  third,  seventh,  eighth  and 
ninth,  relate  to  the  sufficiency  of  the  evidence,  under  the  law, 
to  sustain  the  verdict.  There  is  no  error  assigned  upon  the 
ruling  of  the  Court  in  refusing  a  new  trial.  Besides  this,  the 
bill  of  exceptions  purporting  to  set  out  the  evidence,  does  not 
contain  the  technical  and  indispensable  statement,  that  '^  this 
was  all  the  evidence  given  in  the  cause,"  as  required  by  the 
thirtieth  rule  of  this  Court.  Vide^  Cooherly  v.  Mitchdly 
U  ind.  471. 

On  the  cause  being  appealed  to  the  Common  Pleas,  the 
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plaintiff,  on  leave  obtained,  amended  her  complaint,  and   MayTonii, 
declared  by  the  name  of  Mary  AUen^  otherwise  Mary      1861. 
HeUd.     This,  and  the  alleged  variance  caused  thereby,  con-      Cabteb 
Btitnte  the  fourth  error  assigned.    No  objection  in  this  respect    «,  ^' 
was  made  below,  and  it  is  now  too  late  to  make  any  objection 
on  this  (ground. 

The  fifth  error  is  that  the  plaintiff  was  proved  to  be  a 
minor,  and  therefore  could  not  maintain  an  action  in  her  own 
name,  without  a  next  friend.  This  objection  was  made  for 
the  first  time  on  the  motion  for  a  new  trial.  It  was  then  too 
late.  Pleading  to  the  merits  and  going  to  trial,  was  a  waiver 
of  any  objection  on  that  ground,  and  an  admission  of  the 
plaintiff's  capacity  to  sue. 

The  remaining  error,  the  sixth,  is  that  the  Court  erred  in 
the  charges  given  to  the  jury.  We  shall  not  examine  the 
charges  given,  as  a  new  trial  was  not  asked  on  the  ground 
that  erroneous  charges  had  been  given.  Kent  v.  Lawson^ 
12  Ind.  675. 

Per  Curiam. — The  judgment  is  a£Srmed,  with  costs,  and 
5  per  cent,  damages. 

E,  R.  Wilson^  for  the  appellant. 


%  m  1 


Cabteb  and  Another  v.  Weavbb. 

APPEAL  from  the  Fountain  Circuit  Court.  Friday, 

Per  Curiam, — Suit  by  Weaver  against  the  appellants  to 
recover  the  value  of  certain  beef  cattle,  sold  and  delivered 
by  the  plaintiff  to  the  defendants.  Issue;  trial  by  the  Court; 
finding  and  judgment  for  the  plaintiff.  No  question  arises 
on  the  pleadings ;  no  exception  was  taken  to  any  ruling  of  the 
Court,  nor  was  any  motion  made  for  a  new  trial.  In  short, 
no  question  is  presented  by  the  record  for  our  decision. 

The  judgment  is  afSrmed,  with  costs,  and  5  per  cent 
damages. 

J.  Ristine^  for  the  appellants. 

M.  M.  Ifilford^  for  the  appellee. 


318 

IbjTerni, 
1861> 

WUXMAN 
V. 

Ciiouanu 

Friday, 
Jtme  7. 


CASES  IN  THE  SUPREME  COURT 


Cboss  v.  Hvbst. 

APPEAL  from  the  Wabash  Circuit  Court 

Per  Curiam. — Suit  on  notes ;  judgment  by  default  against 
defendant.     No  motion  below  to  get  rid  of  such  judgment 

The  judgment  is.  affirmed,  with  5  per  cent  damages  and 
costs. 

O.'  Blake^  Z.  H.  Goodwin  and  T.  C.  Whiteside^  for  the 
appellant 


i^#*i"» 


WUXMAN  V.  ClOUSEB. 


Friday^ 
JwM  7. 


In  an  action  for  damages  solely,  not  arising  out  of  contract,  the  plaintiff 

recovered  one  cent. 
Eddj  thai  a  motion  to  tax  all  the  costs  in  the  cause,  except  one  oent|  to 

the  plaintiff  was  correctly  overruled. 

APPEAL  from  the  Bla^hford  Common  Pleas. 

Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  sued 
Willman  before  a  justice  of  the  peace,  alleging  in  his  com- 
plaint that  a  certain  dog,  belonging  to  the  defendant,  had 
killed  two  of  his,  plaintiff's,  sheep,  and  scattered  and  injured 
his  flock  of  sheep,  to  the  damage  of  said  plaintiff,  $15,  for 
which  sum  he  demanded  judgment,  &c.  The  justice  gave 
judgment  in  &yor  of  the  plaintiff  for  $2.75 ;  and  the  defend* 
ant  appealed.  In  the  Common  Pleas  the  issues  were  sub- 
mitted to  the  Court,  who  found  for  the  plaintiff  one  cent;  and, 
over  a  motion  for  a  new  trial,  rendered  judgment,  &c.  And 
thereupon  the  defendant  moved  to  tax  all  the  costs  in  the 
cause,  except  one  cent,  to  the  plaintiff,  but  the  Court  over- 
ruled the  motion,  and  defendant  excepted. 

In  support  of  his  motion,  the  appellant  refers  to  section 
398  of  the  Practice  Act,  which  says :  "  In  all  claims  for  dam- 
ages solely,  not  arising  out  of  contract,  if  the  plaintiff  do  not 
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leoover  fiye  dollars  damages,  he  %hM  recover  no  more  coats  Maj  Ttrm, 
than  damagee^  except  in  actions  for  injuries  to  character  and      18^1' 
false  imprisonment,  and  vrhere  the  title  to  real  estate  comes  in  Vah  Allbh 
question."   2  R.  S.,  p.  127.  Under  this  provision  we  have  held    op™«- 
that  '^  in  actions  for  damages,  where  the  recovery  is  less  than 
five  dollars,  each  party  pays  the  costs  made  by  himself,  and 
can  not  recover  back  the  amount  paid  by  the  other,  except 
that  the  plaintiff  may  recover  an  amount  of  his  costs  equal  to 
the  amount  of  damages  recovered."    Sindair  v.  Roueh^  14 
Ind.  450.    Thus  it  will  at  once  be  seen,  that  the  defendanfs 
motion  ^}  to  tax  all  the  costs  in  the  cause,  except  one  cent,  to 
the  plaintifl^"  caUed  upon  the  Court  to  render  a  decision 
unauthorized  by  the  statute,  and  was  therefore  correctly 
oversuled. 

Per  Curiam. — ^The  judgment  is  afl&rmed,  with  coats. 

A.  Steele  and  H.  D.  Thompeonj  for  the  appellant 


•♦'»  * 


Van  Allen  and  Others  v.  Spadone. 

Where  t  complaint  is  unobjectionable  in  form  and  substance,  and  the 
defendant  has  been  ruled  to  answer  on  a  day  fixed,  and  on  that  day 
the  rule  has  been  extended  to  another,  on  which  last  a  further  exten- 
sion of  the  rule  is  asked,  which  is  objected  to  by  the  plaintiff  there  is 
no  error  in  the  refusal  to  permit  the  defendant  to  file  a  demurrer  to  the 
complaint. 

When  the  Court  has  once  extended  the  rule  to  answer,  it  is  within  its 
discretion  to  allow  further  time  or  not. 

APPEAL  from  the  Cass  Common  Pleas.  FHdw, 

Davison,  J. — This  was  an  action  by  the  appellee,  who  was  *'^*"*  '• 
the  plaintiff,  against  Van  Allen  and  Howel  upon  two  prom- 
issory notes,  each  payable  to  one  Oeorge  Parker^  who  assigned 
them  to  the  plaintiff. 
The  record  contains  a  bill  of  exceptions,  whereby  it  is  shown 
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May  Term,   that  on  the  first  calling  of  the  cause,  a  rule  was  granted  against 
1861.      the  defendants  to  answer  the  complaint  by  the  8th  judicial 

McCammoch  day  of  the  term,  being  February  13, 1860;  npon  that  day, 
^  ^'  the  canse  having  been  regularly  called,  the  defendant's  attor- 
ney  asked  leave  for  further  time  to  discharge  the  rule,  on 
account  of  the  absence  of  his  clients,  which  was  granted  by 
the  Court,  and  the  time  extended  until  the  next  morning, 
February  14.  In  the  forenoon  of  said  day,  the  plaintiff 
demanded  judgment  for  want  of  an  answer;  and  thereupon 
the  defendants'  attorney  asked  further  time  to  answer,  on 
account  of  the  continued  absence  of  his  clients ;  but  the  plain- 
tiff objected,  and  the  Court  refused  to  further  extend  the  time. 
Whereupon  the  defendants,  by  their  attorney,  offered  to  file  a 
demurrer  to  the  complaint,  which  offer  the  Court  refused* and 
thereupon  gave  judgment  against  the  defendants  for  want  of 
an  answer,  &c.    These  rulings  are  assigned  for  error. 

We  have  looked  into  the  complaint,  and  find  it  unobjec- 
tionable in  form  and  substance ;  hence  the  demurrer,  had  the 
Court  allowed  the  defendants  to  file  it,  would  have  been  una- 
vailing, and  they  are  therefore  not  injured  by  the  refusal  to 
allow  it  to  be  filed.  And  the  Court  having  once  extended 
the  time  for  a  compliance  with  the  rule  to  answer,  it  was 
plainly  within  its  discretion  whether  it  would,  or  not,  allow 
further  time.  In  this  instance,  it  does  not  appear  that  such 
discretion  has  been  abused. 

Per  Curiam, — ^The  judgment  is  aflSrmed,  with  5  per  cent 
damages  and  costs. 

2>.'2>.  Dylcernan^  for  the  appellants. 


i<  ♦»•  »■ 


MoCahmook  and  Another  v.  Clabk. 

A.  recovered  a  judgment  against  B.,  and  being  indebted  to  C,  it  was  agreed 
between  them,  in  the  presence  of  2>.,  that  J.  should  pay  C.  a  part  of  the 
indebtedness  in  money,  and  in  fuU  payment  of  the  residue  transfer  and 
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UBign  to  C  an  uncmnt  of  the  jadgment  against  B.  equal  to  such  residae,  May  Teim, 
which  transfer  and  assignment  was,  at  the  time  of  the  agreement,  made       1861. 
without  writing,  and  accepted  by  C,  as  such  payment    A.  at  the  same  ^^ 
time  authorized  and  directed  2>.,  as  his  agent,  to  assign  to  (7.  upon  the  ^^ 

record,  so  much  of  the  judgment  as  would  pay  the  residue.    Afterward,       Clabk. 
B.  paid  to  the  clerk  the  ftiU  amount  of  the  judgment,  and  D.  having 
fiuled  to  assign  the  judgment  as  authorized  and  directed  by  A,,  collected 
and  received  the  whole  amount  from  the  clerk. 

S^d,  that  C.  could  maintain  an  action  against  D.,  for  money  had  and 
received  to  his,  C«.,  use,  for  the  amount  of  the  judgment  to  which  he 
was  entitled  under  the  agreement  with  A, 

Msldf  also,  that  A.  being  the  assignor  of  the  judgment,  was  properly  joined 
as  a  defendant  **  to  answer  as  to  the  assignment,  or  his  interest  in  the 
subject  of  the  action.*' 

£Udj  also,  that  although  A.  was  not  a  resident  of  the  county  in  which  the 
action  was  brought,  yet  as  D.  was  a  resident  therein,  the  Court  had  juris- 
diction of  the  person  of  A.,  he  being  a  necessary  party  to  the  action. 

Meld,  also,  that  the  Supreme  Court  will  not  consider  errors  assigned  which 
are  not  embraced  in  the  causes  alleged  for  a  new  trial  in  the  Court  below. 

APPEAL  from  the  Putnam  Common  Pleas.  FHdaijL 

Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  sued 
Robert  McCammock  and  Anderson  Thompson^  alleging  in 
his  complaint  these  facts:  Thompson^  on  June  20,  1868, 
recovered  a  judgment  in  the  Putnam  Common  Pleas  against 
one  John  Caae^  for  $731 ;  and  on  September  1,  then  next  fol- 
lowing, Thompson  being  indebted  to  the  plaintiff  $576,  it 
was  agreed  between  them  in  the  presence  of  McCammock^ 
that  Thompson  should  pay  the  plaintiff  $100  on  said  indebt- 
edness, and  in  full  payment  of  the  residue,  $476,  transfer 
and  assign  to  him  an  amount  of  the  judgment  against  Case 
equal  to  such  residue;  which  transfer  and  assignment  was 
then  made,  without  writing,  and  accepted  by  the  plaintiff  as 
such  payment,  of  which  McCammock  then  had  due  notice, 
&c.  It  is  averred  that  Thompson^  the  judgment  creditor,  at 
the  time  of  said  agreement  authorized  and  directed  McCam* 
mock^  as  his  agent,  to  assign  upon  the  record  to  tlie  plaintiff 
so  much  of  said  judgment  as  would  pay  $476,  the  above 
named  residue ;  and,  that  afterward,  on  Decemher  6,  1858, 
Case^  the  judgment  debtor,  fully  paid  the  judgment  to  the 
derk  of  said  Court,  and  McCammmk  having  failed  to  assign 
lihe  judgment,  as  authorized  and  directed  by  Thompson^ 
Vox.  XVI— 21 
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Mmj  Ttrm,  collected  and  received  the  whole  amount  therec^  fipom  said 
1861.      clerk,  and  converted  the  same  to  his  own  use,  &c.    And  the 


MgGajocogk  plaintiff  in  fact  says,  that  MoCammocJc^  though  often  re- 
Q^^^  quested,  has  refused  to  account,  or  pay  over  to  the  plaintiff 
the  $476,  so  collected  and  received  by  him,  &c. 

The  defendant  McCammock  demurred  on  three  grounds: 
1.  The  complaint  does  not  state  &cts  sufScient  to  constitute  a 
cause  of  action.  2.  There  is  a  misjoinder  of  parties  defend- 
ant. 8.  The  Court  has  no  jurisdiction  of  the  person  of  the 
defendant  Thompson, 

None  of  these  grounds  are  tenable.  The  fSEicts  alleged  show, 
affirmatively,  a  sufficient  cause  of  action  against  MoCammock^ 
for  money  had  and  received  for  tjie  plaintiff's  use ;  and  ITuyn^ 
son^  being  the  assignor  of  the  judgment,  was  properly  joined 
as  a  defendant  '^  to  answer  as  to  the  assignment,  or  his  interest 
in  the  subject  of  the  action."  2  R,  S.,  §  6,  p.  28.  There  is 
consequently  no  ground  for  the  assumption  that  the  Court 
had  no  jurisdiction  of  his  person. 

McCammock^  one  of  the  defendants,  answered  by  general 
denial ;  and  the  cause  being  thus  at  issue  as  to  said  defendant, 
the  plaintiff  moved  to  continue  the  case  until  the  next  term 
of  the  Court,  which  motion,  though  resisted  by  the  defendant, 
was  sustained  by  the  Court ;  and  the  cause  was  thereupon 
continued  to  the  next  succeeding  term  of  the  Court,  and  the 
defendant  excepted.  At  the  term  at  which  this  continuance 
was  granted,  it  appeared  that  the  defendant  Thompson  had 
been  served  with  process,  tliough  not  in  time  to  i-ule  him  to 
appear  and  plead.  The  continuance  was  granted  without 
affidavit,  the  cost  abiding  the  event  of  the  suit. 

J%4mip8on  appeared  at  the  next  subsequent  term,  and 
answered :  1.  Denying  any  interest  in  the  judgment,  alleging 
that  it  was  fully  paid,  and  disclaiming  any  interest  in  the 
suit.  2.  He  denies  the  matters  and  things  alleged  against 
him  in  the  complaint.  3.  That  he  is  a  resident  of  Morgan 
county,  and  that  the  PiUnam  Common  Pleas  has  no  jurisdic- 
tion of  his  person.  To  the  third  paragraph  of  this  answer 
the  plaintiff  replied,  that  the  Court  has  jurisdiction  of  the 
person  of  Thompson^  that  his  co-defendant,  MoCammock^ 
resides  in  Putnam  county,  has  been  duly  served  with  process, 
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is  now  in  Court,  and  jointly  with  TJiompaon  defending  the   May  Term, 
suit ;  and  that  he,  Thompson^  is  a  necessary  party,  &c.  •'^"^•*-' 

A  demurrer  to  this  reply  was  overruled,  and  we  think  MoCammock 
correctly.  TTiampsan  was  the  assignor  of  the  judgment,  cJ[j,j, 
and  therefore  a  necessary  party  to  the  suit.  See  3.  B.  S., 
§  6,  p.  28.  And  tibe  statute  provides  that  '^  when  there  are 
several  defendants  residing  in  different  counties,  the  action 
may  be  brought  in  any  county  where  either  defendant  resides, 
and  a  separate  summons  may  be  issued  to  any  other  county 
where  the  other  defendants  may  be  found."  2  R  8.,  §  83,  p. 
34 ;  Wardy.  Bud^  11  Ind.  327 ;  Arhuokle  v.  Sp<mgh^  id.  372. 

The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintiff  $470;  and  thereupon  the  defendant  McCammock^ 
moved  for  a  new  trial:  1.  Because  the  verdict  was  contrary 
to  law  and  evidence.  2.  The  damages  were  excessive.  3. 
Errors  of  law  occurring  at  the  trial,  and  excepted  to  at  the 
time. 

It  is  assigned  for  error,  that  the  Court  awarded  a  continu- 
ance on  the  plaintiff's  motion  without  affidavit,  and  without 
taking  cost  against  him;  that  TJiompgon  was  not  allowed 
to  testify  on  behalf  of  his  co-defendant,  and  that  the  Court 
erred  in  giving  instructions ;  but  these  rulings  are  not  pro- 
perly before  us,  because  they  do  not  appear  to  have  been 
sufficiently  assigned  as  a  cause  for  a  new  trial.  They  are 
evidently  not  embraced  in  the  first  and  second  alleged  causes. 
And  the  third,  viz.,  "  Errors  of  law  occurring  at  the  trial,  and 
excepted  to  at  the  time,"  is  too  general,  and  does  not  inform 
the  Court,  specifically,  of  the  errors  of  which  the  party 
complains.         « 

We  have  examined  the  evidence,  and  are  of  opinion  that  it 
sustains  the  verdict ;  nor  is  there  any  ground  for  the  conclu- 
sion that  the  damages  are  excessive. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

J.  A,  MdUon  and  A.  Doggy ^  for  the  appellants. 
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May  Term, 

1861. 

Vawtkb 

T. 

Browk. 
June  7. 
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Daily  and  Others  v.  McQuigo. 

APPEAL  from  the  MaHon  Circuit  Court. 

Per  Curiam, — Complaint  to  foreclose  a  mortgage.  Judg- 
ment  by  default  as  to  all  the  defendants  except  one,  who 
answered.    There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs,  and  6  per  cent 
damages. 

Martin  Igoe^  for  the  appellants. 


i*i.»i#^-i»i 


■*  »■ 


Friday^ 
June  7. 


,  Vawtkr  V.  Bjbown. 

Suit  by  A.  upon  two  promissory  notes.  Answer:  that  the  notes  were 
giyen  for  a  part  of  the  purchase  money  of  certain  real  estate ;  that  A,  had 
not  conveyed  and  had  no  title.  Reply  :  that  the  land  was  held  by  A.  by 
title  bond  from  B.^  together  with  other  lands,  upon  which  a  part  of  the 
purchase  money  had  been  paid ;  that  A,  had  assigned  the  bond  to  one 
C,  reserving  the  land  sold  to  defendant,  and  that  C,  had  assumed  to  pay 
the  balance  of  the  purchase  money  ;  that  C  assigned  the  bond  to  D.  upon 
the  same  terms ;  that  a  deed  was  made  by  B,  to  D.  for  all  the  land,  who 
conveyed  to  defendant  the  tract  bought  by  him,  aiid  took  up  his  title  bond 
from  A.;  that  defendant  had  notice  of  these  several  transfers,  and  still 
occupied  the  land  under  his  purchase.  It  appeared  in  evidence,  that  a 
judgment  had  been  taken  by  B.  against  D,  for  the  purchase  money  un- 
paid, and  that  in  consideration  that  2>.  would  convey  to  him  his  forty  acre 
tract,  the  defendant  had  paid  on  that  judgment  $200. 

Eddf  That  without  some  averment  that  the  persons  responsible  to  B,  for  the 
purchase  money  were  unable  to  pay  the  same,  there  was  no  obligation 
resting  on  the  defendant  to  make  such  payment ;  but  that  he  might  have 
insisted  upon  the  other  portions  of  said  land  being  exhausted,  before  B. 
could  have  disturbed  him. 

APPEAL  from  the  RJphy  Common  Pleas. 

Hanna,  J. — Appellant,  as  assignee  of  one  D.  I£,  Kellyy 
Bued  Brown^  the  maker,  on  two  promissory  notes.  Answer : 
that  the  notes  were  executed  for  the  balance  of  tlie  purchase 
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Yawtbb 
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monej  due  the  pajee  of  said  notes  for  a  described  forty  acre  M»y  Tenn, 
tract  of  land,  upon  which  $200  had  been  paid,  and  for  which  1861> 
the  said  Kelly  was  to  make  a  warranty  deed ;  that  he  had  not 
made  said  deed,  nor  had  he  any  title  to  said  land,  &c.  Beply : 
that  Kdly^  at  the  time,  &c.,  held  the  land,  as  defendant  well 
knew,  together  with  other  tracts  upon  which  $500  had  been 
paid,  and  $600  was  unpaid,  by  a  title  bond  from  one  Bruden; 
that  after  the  execution  of  said  notes  he  transferred  said  bond 
and  the  said  other  tracts,  so  far  as  the  same  were  so  held,  to 
one  John  Kdh/^  who  was  to  pay  said  $600,  and  who  in  like 
manner,  for  a  like  consideration,  transferred  the  same  to  one 
Cravens^  to  whom  said  Bruden  made  a  deed  for  all  of  said 
tracts;  that  Cravens  had  conveyed  said  forty  acres  to  said 
Brown^  and  taken  up  the  title  bond  by  him  held,  &c.;  and 
that  Brovm  had  notice  of,  and  agreed  to,  said  several  trans- 
fers, and  held  and  occupied  said  land. 

The  bond  from  Bruden  to  Kelly  was  given  in  evidence  by 
the  defendant,  with  the  assignments  thereon.  It  was  in  the 
usual  form.  The  assignment  to  John  Kelly  was  in  consider- 
ation that  he  should  pay  the  balance  of  the  purchase  money 
due  Bruden^  and  contained  a  reservation  of  the  said  forty 
acres  to  Brown.  The  assignment  to  Cravens  was  in  consider- 
ation that  he  should  pay  said  Bruden  ;  but  did  not  contain 
any  reservation  of  said  forty  acres  to  Brown. 

Cravens^  as  a  witness,  stated  that  he  drew  the  assignment 
from  Kelly  to  Kelly ;  that  after  he  received  a  deed  from 
Bruden^  a  judgment  was  obtained  against  him  for  the  balance 
of  the  purchase  money  due  said  Bruden  ;  that  Brown  stayed 
said  judgment,  and  in  consideration  that  he  would  convey  him 
said  forty  acre  tract,  agreed  with  him  that  he  \vould  pay,  and 
did  pay  on  the  same,  $225,  and  the  title  bond  executed  by 
Kelly  was  delivered  to  witness.  John  Kelly  testified  that 
Cravens  was  to  pay  the  purchase  money  due  to  Bruden  for 
the  tracts  of  land  mentioned  in  the  bond,  other  than  the  said 
forty  acres;  that  he  had  nothing  to  do  with  that. 

Upon  these  facts  the  Court  instructed  the  jury,  in  sub- 
stance, that  if  a  deed  was  not  made  in  conformitv  with  the 
bond,  Brown^  after  waiting  a  reasonable  time,  had  the  right 
to  treat  the  contract  as  at  an  end ;  and  a  contract  to  pay  any 
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Maf  Ttmi,  odier  sum  to  any  other  penoo  for  said  land,  would  be  bind- 

1^61.     ing,  Ae.    And  refused  to  instsruot,  on  request  of  plaintiff  in 

Tbs  IxDiiiN.  Bubstance,  that  if  defendant  did  no  act  signifying  his  intentiim 

r^omIdCo  ^  ^^^^^^^^  ^®  contract,  but  held  the  bond  of  Kelly ^  hia  fimt 

V.       '  payment  having  been  applied  as  a  payment  on  said  lands, 

BoRSMAK.   ^j^^  continued  to  occupy  the  same,  that  he  could  not  be 

regarded  as  having  abandoned  said  contract    The  jury  found 

tar  the  defendant 

We  are  of  opinion  Uiat  &e  ruling  of  the  Court  upon  the 
question  of  instructions  was  erroneous.  Whether  Bruiim 
eould  have  refused  to  transfer  the  land,  upon  the  &ilure  ef 
Cravens  to  make  payment,  we  need  not  inquire.  He  had 
transjferred  it;  and  without  some  averments  showing  that  die 
persons  responsible  for  the  purchase  money  to  said  Bruden 
were  unable  to  pay  the  same,  we  can  not  perceive  any  obli* 
gation  resting  upon  Brawn  to  make  such  payment  Indeed, 
he  might  have  insisted  upon  the  other  porti<M)s  of  said  land 
being  exhausted,  before  the  vendor  could  have  disturbed  him 
for  said  purchase  money. 
The  instructions  were  wrong. 

Per  Curiam. — The  judgment  is  reversed,  with  costk 
Oause  remanded,  &c. 
J.  W.  Bohineon^  for  the  appelant 
W.  S.  Salman^  for  the  appellee. 


<   •SI  > 


The  Indianapolis  and  Cincinnati  Bailboad  Compant  v. 

BOBEMAN. 

-fW«y.  APPEAL  from  the  Dearborn  Circuit  Court. 

Per  Curiam, — ^This  case  is  affirmed,  with  costs  and  1  per 
cent,  damages,  on  the  evidence. 
J.  S,  Scohey^  for  the  appellant. 
J.  T.  Brown  and  K  Dumont^  for  the  appellee. 
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I&LLXB  land  Others  u  Rigket. 


May  ^hnn, 
1861. 

MiLUU 

An  ^ittwer  which  professes  to  be  ik  bar  to  Hie  whole  oomplaint,  bat  only      Bmm 
Mspoods  to  «  pei%  is  bad. 

▲n  mnswer  whkh  aven  the  pendency  of  a  suit  in  another  Goort  is  bad| 
unless  it  sufficiently  sets  forth  and  identifies  the  case  so  aTened  to  be 
pending. 

Where  an  answer  counts  upon  a  covenant  contained  in  a  deed,  and  the 
deed  is  not  made  a  part  thereof  the  answer  is  bod. 

Where  a  party  purchasing  land,  takes  a  deed  therelbr  with  corenants^  and 
gires  a  mortgage  thereon  to  secure  the  payment  of  the  purchase  money 
at  a  fixed  time,  and  also  takes  a  separate  writing  Srom  the  veodoi^ 
covenanting  against  damages,  &a,  by  suits,  &a,  and  the  vendor  proceeds 
to  foreclose  the  mortgage,  and  such  party  has  paid  nothing  at  the  time  of 
pleading,  and  does  not  show  that  the  vendor  was  then,  or  would  proba- 
bly become,  unable  to  pay  any  damages  that  might  be  recovered  upon 
said  covenants,  he  can  not  enjoin  the  vendor  fcom  proceeding  to  collect 
the  purchase  money. 

APPEAL  from  the  Orange  Oircait  Court.  IHdau, 

Hanna,  J. — Suit  by  Rigney  to  foreclose  a  mortgage.  An-  **"* 
Bwer :  First.  That  defendants  had  purchased  the  land  mcM^ 
gaged  of  plaintiff,  who  covenanted  to  save  tiie  d^eadanlB 
harmless  from  judgments,  and  costs  that  might  be  assessed 
against  them,  for  flowing  water  on  the  lands  of  third  persons^ 
by  the  dam  on  the  land  bo  purchased ;  breach,  that  there  was  a 
suit  then  pending,  &c.,  in  the  Supreme  Court  for,  &c.,  the  costs 
of  which  were  $500 ;  and  that  there  was  a  large  amount  of  costs 
in  other  suits  for,  &c.,  which  had  been  pending  in  the  Ora/ngt 
Circuit  Court,  which  defendants  were  compelled  to  pay,  witk 
attorneys'  fees,  to  tlie  amount  of  $500.  Second.  That  there 
was  a  warranty  that  the  lands  conveyed  were  free  from  en* 
cumbrances,  '^  but  by  its  encumbrances  flows  water  upon  the 
lands  of  others,  who  are  bringing  suits,''  &c. 

A  demurrer  was  sustained  to  the  answer;  which  raises  the 
first  point  for  our  consideration. 

The  mortgage  was  to  secure  some  $3,300 ;  balance  averred 
to  be  due  about  $1,500.  The  iirst  paragraph  professed  to 
answer  the  whole  complaint,  but,  if  true,  only  responded  as  to 
part,  to-wit,  $1,000,  and  was,  therefore,  bad.    But  it  was 
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May  Tenn,  vicions  for  another  reason,  namely,  that  it  did  not  sufficiently 
1861*  set  forth  and  identify  the  case  averred  to  be  pending  in  this 
Court.  It  is  not  shown  in  what  Court  it  was  instituted,  &c, 
nor  who  appealed.     Thrqp  v.  Johnson^  et  t^.,  8  Ind.  843. 

In  the  covenant  to  save  haimless,  it  was  stipulated  that 
defendants  were  to  keep  the  dam  at  the  same  height  It  is 
not  averred  that  it  was  so  kept,  and  the  pleading  was  for 
that  reason  insufficient. 

The  second  paragraph  counts  upon  a  covenant,  averred  to 
be  contained  in  a  deed,  which  is  not  in  any  manner  made  a 
part  of  the  pleading.  The  pleading  is  bad  for  that,  if  for  no 
other  reason. 

The  defendants  filed  a  pleading  in  the  nature  of  a  cross- 
complaint,  avening  the  facts  pleaded  in  the  first  paragraph 
of  the  answer,  and  also  that  other  suits  were  threatened ; 
and  praying  a  restraining  order,  and  continuance  of  said  case, 
until  said  cases  should  be  decided,  and  the  question  as  to  the 
amounts  defendants  would  have  to  pay  should  be  determined. 
To  this  a  demurrer  was  sustained.  Was  the  ruling  right? 
There  is  no  averment  that  defendants  had  paid  any  thing  in 
consequence  of  the  alleged  suits.  They  had  a  conveyance 
with  covenants,  and  a  separate  writing  covenanting  against 
damages,  <&c.  by  suits,  &c.  Whether  the  covenants  in  the 
deed  were  sufficient  to  have  secured  them,  we  need  not 
decide,  as  they  had  chosen  to  take  an  instrument  for  tliat 
special  object.  As  they  had  paid  nothing  at  the  time  of 
pleading,  and  do  not  show  that  the  plaintiff  was  then,  or 
would  probably  become,  unable  to  pay  any  damages  that 
might  be  recovered  upon  said  covenants,  and  as  they  agreed 
to  pay  the  consideration  money  at  a  fixed  time,  we  are  of 
opinion  that  they  do  not  show  any  sufficient  reason  to  prevent 
the  plaintiff  from  proceeding  to  collect  the  same,  nor  why 
they  should  not  rely  upon  those  covenants  for  any  future  dam- 
ages, &c. 

Per  Ctiriam. — ^The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 

J.  CoUins^  and  A.  B.  Collins ^  for  the  appellants* 

B.  Crawford^  for  the  appellee. 
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Asamo  v.  Miles  and  Others. 


May  Twin, 
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Abbxbq 
The  party  haTing  the  burden  of  the  lasae  has  the  right  to  open  and  cloee  ^• 

the  argument,  and  in  opening  must  disclose  all  the  points  on  which  he 
relies,  and  if  in  the  close  any  pew  point,  or  fiict,  not  disclosed  In  the 
opening,  be  referred  to,  the  adverse  party  has  the  right  to  reply  thereto, 
and  this  closes  the  argument  in  the  case. 
Unless  there  be  some  special  reason  justifying  it,  the  Court  has  no  power 
to  disregard  the  statutory  rules  in  this  respect 

APPEAL  from  the  Delaware  Circuit  Court  &Uurday, 

Pebeins,  J. — Suit  for  use  and  occupation  of  land.  Judg- 
ment for  the  plaintifis.  A  bill  of  exceptions  states  that  ^'  after 
the  evidence  was  through,  the  Court  limited  counsel  in  their 
argument  to  thirty  minutes  on  each  side.  Plaintiff'  counsel 
insisted  on  their  right  to  close  the  argument,  but  refused  to 
open  it,  and  refused  to  state  any  point  or  ground,  or  make 
any  argument  or  statement  whatever  to  the  jury  before 
defendant^  counsel  made  his  argument.  The  counsel  for 
defendant  then  moved  the  Court  to  compel  the  plaintiff' 
counsel  either  to  make  his  argument  first,  and  let  the  defend- 
ant close  the  argument,  or  make  a  portion  of  it,  or  at  least 
state  the  points  on  which  he  relied,  before  the  defendant's 
counsel  made  his  argument,  which  motion  was  wholly  over* 
ruled.  The  defendant's  counsel  then  asked  the  Court  to  per- 
mit him  to  divide  his  time  of  thirty  minutes,  so  as  to  consume 
a  portion  of  it  in  stating  his  defense,  and  the  other  portion  in 
replying  to  the  argument  which  the  plaintifis'  counsel  might 
make,  which  the  Court  refused,  and  ruled  that  whatever  arga* 
ment  the  counsel  for  the  defendant  made,  must  be  made  first, 
and  not  otherwise ;  to  which  argument  the  plaintiff'  counsel 
should  reply,  and  such  reply  should  close  the  argument  to  the 
jury.  The  defendant's  counsel,  thus  compelled  by  the  Court, 
addressed  the  jury  thirty  minutes.  The  plaintiffi'  counsel  fol* 
lowed  in  an  argument  of  thirty  minutes,  when  the  defendant's 
counsel  asked  leave  to  reply,  but  the  Court  refused,  still  ad« 
hering  to  its  former  rulings,  and  no  more  argument  was 
permitted  to  the  jury:  the  foregoing  being  all  the  £EU^ts  and 
circuflostanees  under  which  the  rulings  stated  were  made." 
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Mvf  'Tarn,  The  code  prescribeB  the  order  of  a  jury  trial.  2  B.  8.,  p. 
1861.  109.  It  enacts  that  "when  the  jury  has  been  Bwom,  the 
trial  shall  proceed  in  the  following  order,  unless  the  Court, 
J;^      for  special  reasons,  otherwise  directs: 

"  First.  The  party  on  whom  rests  the  burden  of  the  issues 
may  briefly  state  his  case,  and  the  evidence  by  which  he 
expects  to  sustain  it. 

^^  Second.  The  adverse  party  may  then  briefly  state  his  de> 
fense,  and  the  evidence  he  expects  to  ofier  in  support  of  it 

"  Third.  The  party  on  whom  rests  the  burden  of  the  issues 
must  first  produce  his  evidence ;  the  adverse  party  will  then 
produce  his  evidence. 

(This  order  would  be  followed,  naturally,  in  pursuing  the 
introduction  of  further  evidence  by  the  parties,  so  far  as 
allowed  by  the  court.] 

^^ Fourth.  When  the  evidence  is  concluded,  and  either  party 
desires  special  instructions  to  be  given  to  the  jury,  such  in- 
structions shall  be  reduced  to  writing,  numbered,  and  signed 
by  the  party  or  his  attorney,  asking  the  same,  and  delivered 
to  the  Court.'' 

So,  if  the  general  charge  of  the  judge  is  required  to  be  in 
writing,  the  notice  of  the  requirement  must  be  given  to  the 
judge  before  the  argument.  Ind.  Pr.,  p.  293.  The  code 
fhrther  provides,  ^  326,  p.  112:  "The  parties  may  either 
submit  or  argue  the  case  to  the  jury.  In  the  argument,  the 
party  having  the  burden  of  the  issues  shall  have  the  open- 
ing and  closing,  but  shall  disclose  in  the  opening  all  the 
points  relied  on  in  the  cause ;  and  if  in  the  closing  he  refers 
to  any  new  point  or  fact  not  disclosed  in  the  opening,  the 
adverse  party  shall  have  the  right  of  replying  thereto,  which 
reply  shall  close  the  argument  in  the  case." 

The  Court  below,  in  its  rulings  set  forth  in  the  bill  of  ex- 
ceptions, disregarded  this  statute;  and  as  no  special  reasons 
are  shown  to  have  existed  justifying  such "  disregard,  the 
Court  must  be  held  to  have  erred.  The  Court  undoubtedly 
had  a  discretionary  power,  to  some  extent,  in  controlling  the 
argument  of  the  cause ;  but  a  case  is  not  shown  where  that 
discretion  extended  to  the  suspension  of  a  statute  of  the 
State. 
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Pwt   €uriaim,^^Th»  jadgment  n  reveroed,  wiHi  ooBts.  JfigrTmB» 

Cause  remanded  for  anodier  trial.  J^Q^l* 

W.  Marckf  far  tbe  appellant,  Yjonair 

J.  S.  Buoklesy  for  the  appellees.  Ewm. 


^•^ti^i^m^ 


ViOKBBT  V.  EyANB. 

APPEAL  from  the  Sullivan  Common  Pleas.  Saturday, 

Pebkins,  J, — Suit  before  a  justice,  upon  the  following 

account : 

^^  August^  8, 1858. 

"Lemuel  Evans,  To  Jenkins  Vickbbt,  Db. 

To  25  bushels  of  corn  at  Y6  cts.  per  bushel,    -       -    $18.75'' 

Answer  as  follows : 

^Jenkins  Yioksbt,  To  Lemuel  Evans,  Db« 

January^  1858.    To  pasturing  3  horses  2  months,  -  %  4.00 
March  10.    To  pasturing  95  cattle  22  days,      -      -    82.50 
To  order  on  VicheTy^  and  accepted,  from  B.  B.  Moffit 
to  Martin  Merry ^  and  assigned  to  JEvana,  (which 
is  set  out  by  copy) 6.00 

$41.50  » 

On  the  trial  in  the  Common  Pleas,  to  which  the  cause  WM 
ap}>ealed,  there  was  proof  of  the  getting  of  the  com  by  the 
defendant,  and  of  the  value  of  it  at  the  time  it  was  got,  but 
there  was  no  proof  of  any  special  contract  in  relation  to  it. 
Tbe  plaintiff  thus  necessarily  rested  his  case  upon  a  contract 
of  sale,  and  not  upon  a  conversion  of  the  corn,  as  he  did  not 
show  any  tortious  taking  or  consumption  of  the  corn,  nor 
prove  any  demand  for  its  return. 

He  offered,  before  the  close  of  the  trial,  to  prove  the  price 
of  com  at  the  time  of  the  commencement  of  the  suit,  a  year 
after  the  corn  was  sold,  and  the  Court  refused  the  evidence. 

As  the  case  stood,  this  was  not  erroneous.    As  the  plaintiff 
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May  Tenn,  relied  upon  a  sale  of  the  com  at  its  delivery,  the  price  at  that 
ioul.     ^jate  was  all  he  was  entitled  to  recover. 


HlIiLIARD 
V. 

Gkaiq. 


Per  Curiam,. — ^The  judgment  is  aflSrmed,  with  costs. 
J.  P,  UaJiery  for  the  appellant 
8.  Couhon^  for  the  appellee. 


<  *»»  » 


HnjiABiy  and  Another  v.  Craig. 


Saturdtnyf 
June  8. 


APPEAL  from  the  Montgomery  Common  Pleas. 

Per  Curiam. — ^This  was  an  action  by  the  appellants  against 
the  appellee,  to  procure  satisfaction  to  be  entered  upon  a  judg- 
ment previously  recovered  by  Craig  against  the  plaintifls,  in 
the  same  Court ;  and  to  restrain  the  levying  of  an  execution 
issued  upon  the  same  judgment,  alleging  the  payment  thereof 
in  full.  Issue;  trial  by  the  Court;  finding  and  judgment 
for  the  defendant. 

The  case  is  brought  before  us  on  the  evidence.  If  a  certain 
payment  of  $100  is  embraced  in  a  receipt  given  by  Craig  to 
the  plaintifls  for  $162xVii,  the  judgment  is  not  fully  paid; 
but  if,  on  the  contrary,  the  $100  proven  to  have  been  paid 
was  not  included  in  said  receipt,  but  paid  in  addition  to  the 
amount  specified  therein,  then  the  judgment  is  fully  paid 
and  satisfied.  ^ 

We  have  looked  carefully  into  the  evidence,  and  are  of 
opinion  that  it  does  not  sustain  the  finding;  hence,  the  judg 
ment  must  be  reversed. 

The  judgment  is  reversed,  with  costs.   Cause  remanded,  &c. 

Z  Naylor^  for  the  appellants. 

8.  C.  WiUon  and  Levo.  Wallace^  for  the  appellee. 


k 
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Gibson  and  Others  v.  "Whooxes. 


IftyTenn, 
1861. 

GlBSOH 

Where  a  lease  of  land  is  ibr  a  tenn  within  the  statate  of  frauds,  and  lor  ^^^ 
that  reason  required  to  be  in  writing,  and  the  lessee  executes  notes  to  the 
lessor  for  the  rents,  and  takes  possession  of  and  occupies  the  promises 
leased  during  the  term,  the  question  whether  the  contract  could  have 
been  enforced  if  either  party  had  refused  to  perform  it  before  the  expir- 
ation of  the  term,  is  not  involyed,  and  the  lessee  is  liable  to  pay  the  notes. 

APPEAL  from  the  Delaware  Circuit  Oourt  Softmieqr, 

Hajika,  J. — WUcoxen,  as  assignee  of  Chipman^  sued  CHh- 
son^  Gibson^  and  Brawn^  on  three  proniissory  notes.  Brown 
answered,  averring  that  he  was  surety  only.  In  other  respects, 
his  answer  and  that  of  his  co-defendants  were  similar,  in  sub- 
stance, viz.,  1.  Want  of  consideration  generally.  2.  Want 
of  consideration,  because  said  notes  were  given  for  a  parol 
leasing  of  land  for  four  years.  3.  Want  of  consideration, 
because  the  notes  were  given  on  a  leasing  of  land  for  four 
years  from  September  1,  1855 ;  that  the  payee  had  not  the 
right  to,  and  did  not,  put  them  in  possession  at  that  time,  nor 
for  six  months  afterward.    4.  Denial.    The  defendant  Brown 

• 

added  another  paragraph  to  his  answer,  viz.,  want  of  con- 
sideration, because  the  notes  were  given  for  the  rent  of  land 
leased  by  parol  for  four  years,  and  for  the  performance  of 
which  said  defendants.  Brown  as  surety,  executed  a  certain 
agreement  in  writing,  a  copy  of  which  is  filed,  but  that  Chip-- 
man  did  not  execute  any  writing,  &c.  There  was  a  demurrer 
sustained  to  this  last  named  paragraph  of  Brownie  answer. 

The  plaintiff  replied :  1.  Denial.  2.  In  reply  to  the  first  and 
second  paragraphs  of  the  answer,  that  the  consideration  of  the 
notes  was  the  leasing  and  renting  of  a  farm,  particularly  de- 
scribing it,  rented  for  four  years  from  September  1, 1855,  to  said 
Oibeone;  that  on  that  day  they  took  possession  of  all  of  it  ex- 
cept a  ten  acre  com  field  and  a  log  cabin,  which  were  taken 
possession  of  on  October  1,  1855,  and  held  it  all  for  and  until 
the  full  end  of  the  term,  and  accepted  the  same  as  a  com- 
pliance with  the  stipulations  upon  the  part  of  said  Chipman; 
that  said  leasing  by  said  Ghipman  was  by  a  written  agree- 
ment drawn  up  by  said  Chipman^  and  signed  by  said  Oibeom 
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May  Term,  and  Broixm^  a  copy  of  which  is  set  ont.  The  agreement  is 
1^1»  not  under  seal,  is  not  subscribed  at  the  close  thereof  by 
€fB8cnr  Chipman^  and  in  describing  the  land  states  that  'Hhe  afore- 
W   ^  iMr    ^'^  Chipman  has  rented  his  farm  to,  Ac. 

Reply  to  the  thiid  paragraph  of  the  answer,  that  OilBon  and 
Gibson  took  possession  by  virtue  of  said  lease,  and  as  a  com- 
pEance  therewith  by  said  Chipman^  and  held,  &c.,  as  set 
forth  in  the  second  paragraph.  Separate  demurrers  of  the 
parties  to  these  replies  were  overruled.  Trial ;  general  ver- 
dict ;  and  judgment  for  the  plaintifil 

Upon  the  trial)  the  plaintiff  was  permitted  to  give  the 
written  agreement  in  evidence,  and  by  the  verbal  evidence 
of  Ohvpmwa  show  to  what  land  it  applied.  Upon  the  rulings 
on  demurrers,  and  upon  the  admission  of  this  testimony,  the 
only  questions  that  are  fairly  presented  in  the  record  are 
raised.  It  is  insisted  that  the  lease  was  void,  under  the 
Statute  of  frauds,  because  it  was  not  subscribed  by  Chipma/n^ 
and  did  not  sufSciently  describe  the  premises  leased,  and  ^t 
this  omission  can  not  be  supplied  or  aided  by  oral  evidence. 
To  this  it  is  answered  in  argument,  that  the  lease  was  sub- 
scribed by  Chipman^  as  it  is  averred  and  proved  that  he 
wrote  it,  and  his  name  several  times  occurs  in  the  instru- 
ment as  above  quoted;  and  further,  that  if  not  properly 
subscribed  by  Chipman  it  is  binding  on  the  other  party 
without  his  signature  for  the  full  term,  or  at  least  for  a  part 
thereof. 

It  is  not  necessary  to  enter  into  an  elaborate  investigation 
of  the  several  points  thus  attempted  to  be  raised  in  this  case, 
for  the  reason  that  it  appears  the  Oihsons  entered  into  the 
possession  of,  and  occupied  said  land  during  the  term  for 
which  the  notes  were  given  to  secure  the  rent.  The  contract, 
although  for  a  term  falling  within  the  statute  of  frauds,  was 
thus  fully  executed  upon  the  part  of  the  lessor,  and  the  con- 
sideration for  the  execution  of  the  notes  has  not  in  any  man- 
ner failed.  The  lessees  were  to  hold  for  four  years ;  and  the 
question  is  not  whether  the  contract  could  have  been  enforced 
if  either  party  had  refused  to  perform  it  before  the  expiration 
of  that  time,  and  consequently  we  need  intimate  no  opinion 
about  the  rights  of  either  party  in  such  a  contingency.    Th«> 


IlMdOF  deliTored  podaeesion,  and  kept  tl^  lessee  ia  dnriDg  iim  ^^  '^nmt 
fiiU  time.    The  lessee  occupied  the  kads  and  received  the     186L 
profits  of  his  contract,  and  can  not  now  be  p^mitted  to  in*    Jsmnaos 
quire  as  to  whetb^  in  a.  given  eontingencj  tiie  contsaot  tpgBteisM. 
would  have  been  binding  upon  eitiier  party. 

Per  Ouriam.'^'She  judgment  is  affirmed^  with  3  per  oenfe 
damages  and  oosta.^ 

T.  J.  Sample,  C.  S.  Smith  and  W.  J.  Smithy  for  tito 
appellants* 

W.  March  and  Wi  £rathertof^  for  tilte  appdlee. 


■  •♦» » 


Jbnnikgs  v.  Tub  Statb. 

The  terms  "public  indecency,"  as  used  in  (  22  of  the  "Act  defining  Mis-  JJ  ^ 

demeanorSy"  &c.,  do  not  sufficiently  define  any  public  offense ;  and  con- 
sequently no  act  is  made  criminal  bj  their  employment  in  the  statute. 

APPEAL  from  the  Tipton  Common  Pleas.  8ai»iirday, 

June  8 

WoBDKK,  J. — ^Information  against  the  appellant  for  public 
indecency.  Motion  to  quash  overruled:  trial;  conviction, 
and  judgment. 

The  principal  point  relied  upon  for  a  reversal  is,  that  there 
is  no  such  offense.  The  facts  charged  do  not  constitute  a 
criminal  offense,  unless  they  are  made  such  by  the  words 
''  public  indecency,"  as  used  in  2  R.  S.  1852,  §  22,  p.  433. 
The  provision  is  as  follows:  ^^ Every  person  who  shall  be 
guilty  of  notorious  lewdness,  or  other  public  indecency,  upon 
conviction  shall  be  fined  not  exceeding  one  hundred  dollars, 
and  imprisoned  not  exceeding  three  months." 

Anotiier  statute  enacts,  that  ^^  crimes  and  misdemeanors 
shall  be  defined,  and  punishment  therefor  fixed,  by  statutes 
of  this  State,  and  not  otherwise.  1  R  S.  1852,  §  2,  p.  852. 
In  the  case  of  Hackney  v.  The  State,  8  Ind.  494,  which  was  a 
prosecution  for  a  nuisance,  it  was  held  that  unless  the  Legis* 
latue  had)  by  some  g^iexal  or  particular  definition,  dedased 
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M«7  Term,  what  shall  constitate  a  nnisance,  so  as  to  embmoe  the  offense 

1861.     therein  charged,  and  prescribed  the  punishment  therefor,  there 

Thb  Stats  can  not  now  be  any  snch  offense.    The  phrase  ^'  public  inde- 

Bbob       ^^'^^y  "  ^)  ^^  itself,  certainly  no  more  descriptive  of  an  offense 

than  the  terms  ^'  common  nnisance."    There  is  no  statute  that 

we  are  aware  of,  which  in  any  manner  defines  the  offense  of 

public  indecency.    The  elements,  or  acts,  which  constitute  the 

oflfense  are  no  where  enumerated.    *'  The  term  has  no  fixed 

legal  meaning;  is  yague  and  indefinite,  and  can  not  in  itself 

imply  a  definite  offense."    McJunkina  v.  The  State^  10  Ind. 

140.    Without  a  definition  of  the  offense,  the  acts  which 

constitute  it  must  vary  with  the  different  phages  of  society; 

depending  upon  the  fastidious,  refined,  or  primitive  views  of 

the  community  in  which  they  happen  to  be  committed. 

Acts  which  in  one  place  might  be  regarded  as  amounting 
to  public  indecency,  might  in  another  be  considered  harm- 
less, and  even  proper.  Perhaps  the  phrase  "notorious  lewd- 
ness," as  used  in  the  statute,  is  sufSciently  descriptive  of  that 
offense,  but  that  is  not  the  offense  charged  here. 

We  are  of  opinion  that  for  want  of  a  proper  definition,  no 
act  is  made  criminal  by  the  terms  "  public  indecency,"  em- 
ployed in  the  statute. 

Per  Curiam. — ^The  judgment  is  reversed,  and  the  cause 
remanded. 

John  Green  and  J.  A.  LevAe^  for  the  appellant. 

J,  E.  McDonald^  Attorney-General,, and  A.  L.  JSoache^  for 
the  State, 


.  •»•  • 


The  State,  on  the  relation  of  Nave  v>  Bbinet. 

Saturday,  APPEAL  from  the  Fountain  Common  Pleas. 

June  8.  p^  CWrtam.— Complaint  by  I^ave^  to  compel  Briney  to 

keep  the  peace. 
Various  points  are  presented,  but  as  no  bills  of  ezceptiooB 
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were  filed  at  any  term  at  which  a  decision  complained  of  Ji«y  Taon, 
was  made,  and  no  time  given  within  which  to  file  the  same,      ^Q^*- 
we  can  not,  under  repeated  decisions,  inquire  as  to  the  cor-  ^  Cm  0f 
rectness  of  the  rulings,  for  they  could  only  be  properly  pre- 
sented to  us  by  being  embodied  in  such  bills.  v. 

The  judgment  is  affirmed,  with  costs.  Www. 

Michad  NavCj  for  the  appellant 

Jf.  M.  MUfardj  for  the  appellee. 


Lawbencb- 

BUAO 


■  .  mi 


Thb  OiTT  OF  Lawbenobbubg  v.  Wuest. 

Cities  are  Tested  by  the  general  law  for  their  incorporation  with  power  to 
exact,  by  ordinance,  a  license  for  retailing  intoxicating  liquors  within 
their  limits ;  and  such  ordinance  would  be  consistent  with  the  genenl 
laws  of  the  State. 

APPEAL  from  the  Dearborn  Circuit  Court  &<«f^ 

Per  Curiam. — Cities  are  vested  by  the  general  law  for 
tJieir  incorporation  in  this  State,  with  power  to  exact  by 
ordinance  a  license  for  the  prosecution  of  Hie  business  of  re- 
tailing intoxicating  liquors  within  their  limits.  And  such  or> 
dinance  would  be  consistent  with  the  general  laws  of  the 
State.  Waldo  v.  Wallace^  12  Ind.  581,  et  seq.;  Anderson 
V,  The  Kerne  Draining  Co.^  14 Ind.  199;  TTiomaseonY,  The 
8taU,  16  Ind.  449;  Smith  v.  The  City  of  Madison,  7  Ind.  88. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  t» 
be  dismissed. 

B.  J.  j^pooner  and  J.  SchvxxrtBj  for  the  appellaat 

Carter  Oasalay^  for  the  appellees. 
Vol.  XVL— 22 
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M«7  Tenn, 
1861. 


Vacohn 

V. 

Stuzakxb. 

June  8. 


OASBB  IK  THE  SUPREME  COUBT 
Ths  State  v.  Hdkt  and  Othen. 

There  is  no  such  oflfonse  under  our  criminal  code  as  public  indeoencj. 

APPEAL  from  the  St.  Joseph  Common  Pleas. 

Per  Curiam. — ^ThiB  was  a  prosecution  against  the  appellees 
for  "public  indecency." 

On  tlie  trial  the  defendants  were  acquitted,  but  the  State 
brings  up  the  case  upon  points  of  law  reserved  during  die 
progress  of  the  trial.  We  have  decided  that  there  is  no 
such  offense  as  public  indecency.  Jennings  v.  The  State^ 
antej  p.  335.  It  follows  that  the  record  presents  no  legitimate 
question  for  our  decision. 

The  appeal  is  dismissed. 

A.  Johnson  and  R.  Z.  Famsworth^  for  the  State. 


<  •mm  ■ 


«/une8. 


Vaughn  v.  Stuzaees. 

Where  a  suit  is  brought  on  notes,  and  to  foreclose  a  mortgage  for  the  pur- 
chase money  of  land,  in  the  Court  of  Common  Pleas,  and  the  defendant 
answers  that  the  plaintiff  was  not  at  the  time  of  the  sale,  and  has  not 
since  been,  the  owner  of  a  part  of  the  land,  such  answer  does  not  oast  tiie 
jurisdiction  of  the  Gommpn  Pleas. 

If  the  land  over  which  a  highway  passes  has  been  seized  and  appropriated 
to  that  purpose  by  the  right  of  eminent  domain,  the  freehold  still  tech- 
nically remains  in  the  owner  of  the  soil,  and  a  covenant  of  seizin  is  not 
broken  by  the  existence  of  such  an  encumbrance  upon  the  land  conveyed. 

The  same  rule  obtains  where  the  owner  himself  grants  the  right  of  way 
for  a  highway  or  street  over  the  soil  owned  by  him. 

But  where  the  owner  of  land,  by  deed,  conveys  a  part  thereof  to  smother, 
to  be  used  and  occupied  as  a  street,  together  with  the  reveision  and 
remainder,  and  all  the  estate,  right,  title,  &c.,  of  such  owner  in  and  to 
the  same,  no  interest  is  left  in  such  owner  that  can  be  sold  and  conveyed 
by  him. 

APPEAL  from  the  Lagrange  Common  Pleas. 
Hakna,  J. — Suit  on  notes,  and  to  foreclose  a  mortgage. 
The  defendant  answered  that  he  purchased  of  plaintiff  all 
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of  Uook  three,  oontaining  ten  lots,  in,  &c.,  for  $680 ;  that   Maj  Term. 
plaintiff  executed  a  deed  with  full  covenants,  Ac;  that  the      lo^^- 
notes  were  given  for  a  part,  and  the  mortgage  to  secure  all,     Vauohn 
of  the  purchase  money,  Ac;  that  the  plaintiff  was  not  then,    jaj-j^AKiiL 
nor  has  he  since  been,  the  owner  of  the  two  north  lots  of  said 
block,  but  that  they  were  then  a  part  of  a  public  street,  and 
the  defendant  has  been  by  order  of  the  Court  compelled  to 
permit  them  to  be  used  for  that  purpose;  that  they  were 
worth  965  each,  and  that  the  balance  of  said  purchase  money 
has  been  paid. 

The  plaintiff  replied :  First.  A  denial.  Second.  That  the 
use  of  the  two  north  lots  for  the  purpose  of  a  street,  for 
more  than  eight  years  before  the  purchase  by  the  defendant, 
was  notorious  and  known  to  the  defendant,  and  he  purchased 
subject  to  the  same. 

The  evidence  is  not  all  in  the  record.  There  was  a  general 
verdict  for  the  plaintiff,  and  findings  on  special  points.  Mo- 
tion for  a  new  trial  overruled,  and  judgment  for  the  plain-' 
tiff. 

The  first  point  made  in  this  Court  is  that  the  Common 
Pleas  had  no  jurisdiction.  This  has  been  heretofore  settled. 
Harvey  v.  Dakin^  12  Ind.  481 ;  and  Toner  v.  Mitchell^  18 
Ind.  530. 

The  next  question  arises  upon  the  construction  which 
should  be  given  to  a  deed  which  was  in  evidence,  and  is 
presented  by  an  instruction  of  the  Court,  as  follows:  ^^That 
said  deed  did  not  convey  to  Jenks  the  fee  simple  to  said  two 
lots,  but  it  conveyed  merely  a  use  to  the  public  for  a  street ; 
that  there  still  remained  in  Basaenger  a  reversionary  interest 
that  he  couJd  convey  to  Stuzaker^  and  /SS^t^^o^^er  conveyed  that 
interest  to  the  defendant,  and  that  was  sufficient  title  to  dis- 
prove the  facts  set  up  in  defense,  as  to  a  total  want  of  the 
title  in  Stuzdker^  and  authorizes  the  recovery  of  tlie  amount 
of  the  notes  and  mortgage  for  the  purchase  money." 

The  deed  of  Bassenger  quit  claimed  to  one  Jenks  the  two 
lots,  ^^for  the  purpose  of  being  used  and  occupied  for  GancU 
Street^  altered,  together  with  all  and  singular  the  heredita- 
.ments,  &c.,  and  the  reversion  and  remainder,  rente,  issues,  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  claim 
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V. 

Stusakxr. 


Hay  Term,  and  demand  whatsoeyer  of  the  said  party  of  the  first  p#rty  io 

1861. and  to  said  premiBes:  to  have  and  to  hold  eaid  premisea,  for 

Vauohn     the  before  mentioned  purposes,"  &c. 

Was  the  instmction  right?  The  intention  of  the  grantor, 
Basssnger^  was,  so  far  as  can  be  gathered  from  the  deed,  that 
the  land  conveyed  to  Jenks  was  so  conveyed  for  a  specific 
pnrpose,  namely,  to  be  used  by  the  public  as  a  street.  If  the 
said  land  had  not  been  accepted  for  that  purpose,  tlie  end 
intended  to  be  accomplished  would  have  been  defeated,  and 
the  title  would  have  remained  in  the  grantor,  unless  ooa- 
trolled  by  other  dauses  of  the  deed.  WesffaU  v.  Sunt, 
8  Ind.  174. 

If,  after  accepting  the  grant  for  the  purpose  named,  the 
land  should  not  be  used  for  that  purpose,  or  the  user  thereof 
for  that  purpose  should  cease,  the  right  of  the  grantor 
to  re-enter  is  recognized  by  the  case  of  Seott  v.  Stipe  et  al., 
12  Ind.  74,  in  an  instance  where  there  was  a  grant  for  one 
purpose  alone.  But  the  question  in  this  case  is,  whether, 
during  the  time  the  land  was  occupied  under  and  in  pui'suance 
of  the  grant,  the  gmntor  had  any  such  reversion,  or  exj^ectant, 
or  contingent  interest,  as  he  could  convey  to  a  grantee. 

If  the  land  over  wliich  a  public  highway  passes,  has  been 
seized  and  appropriated  to  that  purpose  by  the  right  of  emi- 
nent domain,  it  is  held  that  the  freehold  still  remauis  in  the 
owner  of  the  soil.  Kawle  on  Gov.  142;  Whitheck  v.  Cooke, 
15  Johns.  483.  It  is  also  held  that  a  covenant  of  seizin  is 
not  broken  by  the  existence  of  such  an  encumbrance  upon  the 
property  conveyed.  Rawle  on  Gov.  88.  Of  course  then,  as 
tlie  owner  of  the  soil  over  which  the  easement  passes  is  still, 
technically,  seized  of  the  freehold,  he  would  have  the  right 
to  convey  it,  where  that  right  of  passage,  &c.,  had  been  estab- 
lished as  before  mentioned.  We  ai'e  not  able  to  perceive  why 
ithe  fact  tliat  he  granted  the  right  of  way,  &c.,  for  a  highway, 
or  street,  would  place  the  owner  of  the  soil  in  any  worse  posi- 
tiou  than  he  would  occupy  if,  by  the  right  of  eminent  domain, 
auch  way  had  been  established  by  the  proper  authority.  But 
in  the  case  at  bar,  Baaaenger,  when  he  granted  the  land  for 
the  purpose  indicated,  at  the  same  time  graiitud  the  reversion 
and  remainder  to  Jenks,  his  grantee.    The  efiect  of  the  latter 
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FOWLKB 
BUBOBT. 


dfttne  cf  the  deed  would  be  to  regt  in  Jenis  the  rereraionary  M^y  Tens, 
right,  if  any,  that  might  arise  ont  of  a  failure  to  apply  the  1861. 
property  to  the  purpose  for  which  it  was  conveyed.  Whether 
the  obligation  might  not  still  rest  upon  Jenks  to  keep  the  prop- 
erty in  a  condition  that  the  public,  or  the  grantor,  his  assignees, 
or  others  owning  lots  adjacent,  might,  if  they  chose,  pass  and 
repass,  even  after  it  should  cease  to  be  a  public  street,  or  high- 
way, is  a  question  not  before  us. 

What  we  do  decide  is,  that  Bassenffer,  by  the  deed  to  JimJcSy 
divested  himself  of  bH  such  interest  in  the  two  lots  as  might 
be  the  subject  of  sale,  or  upon  which  a  consideration  could  be 
based ;  therefore  he  passed  no  interest,  by  any  subsequent  deed, 
to  his  vendees  in  said  lots.  It  follows  that  his  remote  vendee, 
the  plaintiff  in  this  case,  had  no  title  upon  which  a  consider- 
ation could  rest  in  the  two  lots  named ;  and  as  the  answer 
states  that  they  were  included  in  the  sale,  and  were  of  the 
average  value  of  the  other  lots  included  in  the  same  sale, 
the  instruction  was  consequently  erroneous. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

A.  Ellison^  for  the  appellant. 

J.  B.  Howe^  for  the  appellee. 


■  •#• » 


FOWLBB  V.  BUBOBT. 


Where  the  ground  of  objection  to  the  admission  of  testimony  does  not 
appear  in  the  record,  the  ruling  of  the  Court  below  will  be  presumed  to 
be  correct 

Suit  by  a  &ther  for  the  wages  of  a  minor  8on.  Answer :  General  deaiaL 
On  the  trial,  the  defendant  offered  to  prove  that  the  fiitber  had  ferbally 
agreed  that  the  son  should  work  for  defendant  until  he  arrived  at  his 
majority,  his  clothes,  board  and  school fng  to  be  provided  by  defendaoi 
in  return  for  his  services,  but  the  evidence  was  rejected. 

MfH^  that  the  contract,  though  not  reduced  to  writing,  was  not  void,  bat 
merely  voidable  ;  as  the  statute  of  frauds  docs  not  operate  to  vacate  soell 
oontractfi,  hot  only  to  inhibit  all  actions  brought  to  eafi>roe  them. 
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Maj-Tenn,   J%I4  also,  flat  the  evidenoe  offend  wm  admiiw 
1861.  u  it  tended  to  disprove  a  nttterial  Act  alleged  in  the  oomplmt 


Fowler 

T. 
BlTROKT. 


fkUurday, 
June  8. 


APPEAL  from  the   Wahash  Common  Pleas. 

Davibon,  J. — ^Tlie  appellee,  who  was  the  plaintiff,  sued 
Fowler^  alleging  in  his  complaint  that  the  defendant  was 
indebted  to  him  $450,  for  work  and  labor  done  and  performed* 
by  plaintiff  and  his  servants,  from  July  20,  1853,  to  January 
20,  1857,  for  the  defendant,  and  at  his  request.  And  also  in 
the  further  sum  of  $10,  for  property  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  &c.  Defendant  answered: 
1.  By  a  general  traverse.  2.  By  setoff.  Issues  being  made, 
the  cause  was  submitted  to  a  jury,  who  found  for  the  plaintiff, 
$120.  Motion  for  a  new  trial  denied,  and  judgment,  &c. 
There  was  a  bill  of  particulars  filed  with  the  complaint, 
whereby  it  appears  that  the  work  and  labor  in  question  was 
done  by  the  plaintiff's  son,  George  Burget^  then  a  minor. 
And  upon  the  trial  the  plaintiff  offered  to  prove  that  the 
defendant,  in  a  conversation  witli  said  George  Burget^  pro- 
posed to  give  him,  George^  a  horse,  saddle  and  bridle,  and  a 
freedom  suit  of  clothes,  provided  he  would  remain  with 
defendant  and  perform  service  for  him  until  he,  George^ 
should  arrive  at  the  age  of  twenty-one;  but  he  declined 
the  proposition.  The  introduction  of  this  evidence,  though 
resisted  by  the  defendant,  was  allowed  by  the  Court,  and  he 
excepted,  Ac.  As  the  ground  upon  which  the  defendant 
resisted  is  not  shown,  we  must  presume  the  ruling  of  the 
Court  correct. 

In  a  bill  of  exceptions,  it  appears  that  during  the  trial, 
one  Elmore  Fowler^  a  witness  called  by  the  defendant,  testi- 
fied thus:  ^*  About  the  last  of  August^  1854,  the  plaintiff  told 
me  that  defendant  was  to  keep  said  George  Burget  until  he 
arrived  at  the  age  of  twenty-one,  and  to  clothe,  board  and 
school  him ;  and  upon  his  arrival  at  that  age,  to  give  him 
$60  in  cash,  and  a  freedom  suit."  Witness  further  testified, 
that  plaintiff  told  him  that  said  agreement  was  not  in  writing. 
The  plaintiff,  at  the  proper  time,  moved  to  strike  out  this  evi- 
dence, which  motion  the  Court  sustained,  and  the  defendant 
excepted. 

In  support  of  the  motion,  two  grounds  were  assumed. 
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Fowler 

V. 
BUBGET. 


1.  He  evidenoe  Btzicken  out,  if  tme,  proved  a  contract  not  ^J  Ternv 
to  be.  performed  within  a  year,  and  under  the  statute  of  ^^^^  _ 
frauds,  such  contract  to  be  valid  and  effective  as  evidence 
abonld  have  beai  in  writing.  2.  If  the  evidence  proved  a 
binding  eontract,  it  was  improperly  before  the  jury,  because 
there  was  no  pleading  under  which  it  could  be  legally  admit- 
ted. These  grounds,  it  seems  to  us,  are  untenable.  The  con-f 
tract)  though  not  reduced  to  writing,  was  not  void ;  but  merelyj 
voidable.  Tlie  statute  of  frauds  does  not  so  operate  as  to 
vacate  such  contracts,  bat  only  inhibits  all  actions  brought  to 
enforce  them.  Sadden  v.  Johnson^  7  Ind.  394.  In  this 
instance,  the  evidence  tended  to  prove  a  subsisting  special 
contract,  under  which  the  work  and  labor  sued  for  in  this 
action  was  to  be  performed  for  the  defendant,  and  by  him 
paid  for,  not  to  the  plaintiff,  but  to  his  minor  son,  George 
BurgeU  And  the  inquiry  arises,  was  t^e  evidence  in  ques^ 
tion  pertinent  to  the  issues  t  If  it  was,  it  plainly  tended  to 
disprove  the  plaintiff's  cause  of  action ;  because  he  was  not 
entitled  to  recover  for  the  work  and  labor  of  Oeorge  Burget^ 
if  the  &cts  disclosed  by  the  evidence  really  existed.  In  thia 
case,  as  we  have  seen,  the  general  denial  is  pleaded  to  the 
action.  That  defense  puts  in  issue  every  material  &ct  alleged 
in  the  complaint,  and  it  seems  to  follow,  that  evidence  tending 
to  disprove  any  such  material  £act  should  be  admitted  under 
that  pleading.  1  Yansantvoord's  PI.,  406,  ei  seq.  Here,  the 
plaintiff,  in  order  to  recover,  was  bound  to  prove  that  he,  by 
his  son  and  servant,  did  the  work,  &o.,  charged,  at  the 
defendant's  request.  This  the  evidence  tended  to  disprove* 
It  was,  therefore,  improperly  stricken  oat. 

Fer  Curiam. — ^The  judgment  is  reversed,  with  costs.   Cause 
remanded,  &c. 

Knight  A  Goodwin^  for  the  appellant. 

Orrie  Blake^  for  the  appellee. 
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Ma^  Term, 
1861. 

MOBSIBON 


Saturday, 
/line  8. 


Ko&BisoN  and  Another  v.  Weavicb  and  Another. 

Where  the  maker  of  t  promissory  note,  being  informed  that  a  thhd  perwm 
18  about  to  parchase  the  note,  promises  to  pay  it  within  a  given  time,  and 
thereby  induces  the  purchase,  he  is  estopped  from  contesting  its  validiiy. 

rit  where  the  maker  is  informed  that  the  note  has  been  aheady  purchased, 
and  promises  the  assignee  to  pay  it,  he  is  not  estopped  to  contest  its 
validity,  as  the  promise  could  not  have  been  intended  to  induce  the  pur- 
chase, even  though  it  should  appear  that  the  note  was  not,  in  hct,  pur* 
chased  until  afterward. 

APPEAL  from  the  Wayne  Common  Pleas. 

Davison,  J. — ^Tliis  waa  an  action  by  Morrison  and  Newby^ 
v^ho  were  the  plaintiffs,  against  Daniel  and  John  Weaver^ 
npon  a  promissory  note  for  the  payment  of  $55.  The  note 
vras  executed  by  the  defendants  to  one  Jaooh  H.  Jessup^  and 
by  him,  oq  April  25, 1858,  assigned  to  the  plaintiffs.  Defraid- 
ants  answered  by  five  paragraphs.  Tlie  first,  second  and  third 
make  no  point  in  the  case,  and  will  not  therefore  be  farther 
noticed.  The  fourth  alleges  that  Jes8up^  the  assignor,  con- 
tracted with  the  defendants  to  put  up  for  them,  in  their  mill, 
a  hominy  machine,  and  at  the  time  of  the  contract,  fidselj, 
Ac,  represented  to  the  defendants  that  the  machine,  when  so 
put  up,  would  not  cost  more  than  (150 ;  that  it  would  manu* 
facture  fifteen  bushels  of  hominy  per  day,  and  need  no  repaiiv 
ing  under  twelve  months.  It  is  averred  that  Je%9up  put  up 
said  machine,  and  the  note  in  suit  was  given  for  a  balance 
due  him  therefor.  But  the  defendants,  in  &ct,  say  that  the 
machine  so  put  up  would  not  manufacture  fifteen  bushels  of 
hominy  per  day,  and  was  and  is  wholly  worthless.  And  fur- 
ther, they  aver  that  in  addition  to  said  note  they  paid  him, 
Jewup^  for  such  putting  up,  $30  in  money,  &c.  The  fifth 
paragraph  is  as  follows : 

^^  The  note  sued  on  was  given  for  the  balance  due  Jes9up  for 
putting  up  for  defendants,  in  their  mill,  a  hominy  machine, 
which  he  warranted  to  perform  well  without  repair  for  one 
year,  and  to  manufacture  fifteen  bushels  of  hominy  per  day. 
But  defendants,  in  fact,  say  that  said  machine  would  not 
manufacture  fifteen  bushels  of  hominy  per  day,  and  did 
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not  perform  well,  but  gave  out  in  less  time  tliaii  odo  year,  M^y  Term, 
▼ic,  iu  a  few  weeks,  and  the  same  was  and  is  whoUj  1861. 
worthless,  Ac.  To  these  defenses  the  plaintiffi  replied:  1- 
By  a  general  traverse.  2.  That  on  April  20, 1858,  Jesaup^ 
being  desirous  of  obtaining  money  on  the  note  in  suit,  offered 
to  sell  the  same  to  the  plaintiflfe,  and  thereupon  they  wrote  a 
letter  to  the  defendants,  wishing  to  know  when  they  eould 
meet  the  note.    The  letter  so  written  is  in  these  words : 

*'  Camhndge  City,  Ind.,  April  17, 1858. 
^'Mbbsbs  D.  &  J.  Weavbb, 

"We  would  inform  you  that  we  hold  a  note  on  you  for 
f  55,  in  favor  of  J,  IT,  Jessup^  which  Mr.  Jewup  has  indorsed 
over  to  us.  Please  inform  us  when  you  can  pay  said  note, 
and  state  if  we  will  have  to  go  after  the  money,  or  whether 
it  will  be  convenient  for  you  to  bring  it  up. 

"  Youre,  &c.,  MoKBisoN  &  Nbwby." 

On  April  26, 1858,  the  defendants,  by  letter,  replied  thus : 

"  Ahington,  Ind.y  April  25, 1858. 

^  Messbs  Mobbibon  &  Kbwby, 

"  Yours  came  to  hand  requesting  of  us  to  know  when  we 
could  meet  the  amount  due  on  the  note  held  by  you  in  Mr. 
Jeasup^s  favor.  Well,  we  can  not  meet  the  note  under  twelv# 
days,  and  we  will  express  it,  or  come  out  and  pay  it  within, 
tlie  time  we  have  set,  for  certain. 

"  Yours,  &c.,  D.  <fe  J.  Wbavbb.'' 

It  is  averred  that  the  plainti£&,  upon  the  receipt  of  thid 
letter,  bought  the  note  of  Jessup^  and  paid  for  it.  The  issues 
were  submitted  to  the  Court,  who  found  for  the  defendant, 
and  over  a  motion  for  a  new  trial,  rendered  judgment,  &c. 

The  letters  relative  to  the  payment  of  the  note  by  the 
defendants  were  given  in  evidence  upon  the  trial.  It  was, 
however,  proved  that  the  note,  on  April  17,  1858,  the  date 
of  the  plaintiffi'  letter,  was  in  their  hands  as  collateral 
security  for  the  payment  of  $19.  And  upon  the  receipt  of 
the  defendants'  letter  by  the  plaiutifEs,  Jessup  transferred  the 
note  by  assignment  to  the  plaintiSs.  Upon  these  proo&,  the 
appeUants  contend  that  the  defendants  were  estopped  from 
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Ifay  Temi^  setting  up  the  matters  alleged  in  the  fonrth  and  fifth  'ptasth 

1861.      graphs  of  the  answer.    We  are  not  inclined  to  adopt  that 

MoBBiaoN    position.    If  the  plaintiff  had  informed  the  makers  of  the 

WxIyul  °^^  ^^^  ^^7  ^^^^  ahout  to  purchase  it,  and  they,  flit 
makers,  upon  such  information,  had  represented  that  they 
wonld  pay  the  note  within  a  given  time,  and  thereby  induced 
the  plaintifib  to  buy  it,  they  would  in  such  case  be  estopped  from 
contesting  its  validity.  But  this  exposition  does  not  apply  to 
the  case  before  ua.  Here,  the  defendants  when  they  promised 
to  meet  the  note,  had  no  notice  that  the  plaintifEs  intended  to 
purchase  it.  Indeed,  they  were  then  distinctly  informed  by 
the  plaintifiEs,  that  they  held  the  note  as  the  assignees  of  cTeMt^. 
True,  they  proved  on  the  trial  that  it  was  not  transferred  until 
after  the  receipt  of  the  defendants'  letter,  but  that  proof  can 
not  be  allowed  to  vary  the  decision  of  the  case ;  because  the 
defendants,  in  making  the  representation  that  they  would 
^'  meet  the  note,"  must  have  done  so  upon  the  information 
contained  in  the  plaintiff'  letter,  and  can  not,  therefore,  be 
presumed  to  have  intended  to  induce  them  to  purchase  the 
note.  Sloan  v^  The  RicJimond^  ibo.  Co.^  6  Blackf.  176; 
Pavl  V.  Baugher^  8  Ind.  501 ;  Powers  v.  Tdhott^  \lid,l\ 
Rose  V.  Wallace^  id.  112;  Black  v.  Mitchell^  14  id.  397; 
Wallie  V.  Truesdale^  6  Pick.  465 ;  CorUand  v.  Bay^  1  E.  I>, 
Smith,  261.  The  defendants  were  not,  in  our  opinion, 
estopped  from  setting  up  the  defense  pleaded  in  their  answer. 

The  evidence  is  upon  the  record.  It  tends  to  prove  the 
alleged  failure  of  consideration,  and  we  are  not  inclined  to 
say  that  the  finding  of  the  Court  is  unsustained  by  the 
evidence. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

M.  Wilson  and  C.  IT,  Burohenal^  for  the  appellants. 

0.  P.  Morton  and  J.  F.  Kibhey^  for  the  appellees. 
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May  TeitB, 

Bbinkaman  i).  Gbover.  -^^^•*-' 

BimnUMAV 
Where  a  party  against  whom  a  judgment  has  heen  rendered  before  a  justice  ▼• 

of  the  peace  for  less  than  fiye  dollan^  a^qpeals  to  the  Circuit  or  Common      ^bovbb. 
Pleas  Court,  and  there  obtains  a  rerdict  in  his  favor,  he  is  entitled  to 
reooTer  his  costs. 

APPEAL  from  the  Wells  Circuit  Court  Saturday, 

WoEDEN,  J. — There  is  no  queBtion  in  this  case,  except  as      *  * 
to  costs. 

Orover  sued  Brinnaman  on  an  account,  before  a  justice 
of  the  peace.  Brinnaman  filed  an  account  as  a  set-off. 
On  the  trial  before  the  justice,  judgment  was  rendered  in 
&vor  of  Brinnaman^  the  defendant,  for  one  dollar  and  ninety- 
six  cents.  Orover  appealed,  and  in  the  Circuit  Court  re- 
covered a  verdict  and  judgment  for  one  dollar  and  fifty  cents, 
and  costs.  Brinnaman  moved  to  tax  the  costs  in  the  Circuit 
Court  to  the  plaintiff.  Graver^  but  the'  motion  was  overruled, 
and  he  excepted.  Tlie  costs  amount  to  $195  and  sixteen  cents. 
Tlie  entire  amount  for  which  Orover  sued  was  only  fiv& 
dollars  and  seventy-six  cents,  and  the  entire  amount  of 
BrinnamarCs  set-off  is  only  twelve  dollars  and  ninety-one 
cents.  The  amount  of  the  costs  in  this  case,  compared  with 
the  trifling  amount  involved  in  the  litigation,  suggests  to  liti< 
gants  the  eminent  propriety  of  letting  such  cases  rest  with 
the  determination  of  the  justice;  a  tribunal  organized  in 
every  township  for  the  purpose,  among  other  things,  of  hear* 
ingand  determining  claims  of  small  amount,  and  before  whom, 
in  such  cases,  great  injustice  is  seldom  if  ever  committed. 

The  question  as  to  costs  depends  upon  the  constrnctioQ 
to  be  given  to  §  70  of  the  Justices'  Act,  2  R.  8.  1868, 
p.  464.  It  provides,  that  '^  Costs  shall  follow  judgment  in 
the  Court  of  Common  Pleas,  or  Circuit  Court,  on  appeals, 
with  the  following  exceptions : 

^^  First.  If  either  party  against  whom  judgment  has  been 
rendered,  appeal  and  reduce  the  judgment  against  him  five 
dollars  or  more,  he  shall  recover  his  costs  in  the  Court  of 
Common  Pleas,  or  Circuit  Court,  when  the  appellant  appeared 
before  the  justice. 
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Maj  Terra,       •«  Second.  If  either  party  in  whose  favor  judgment  has  been 
-___--  i^ndered,  appeal  and  do  not  i^cover  at  least  five  dollars  more 
BRINKA.MAN  than  he  recovered  before  the  justice,  the  appellee  shall  recover 
Q«oTn      ^^®  ^o%i&  in  the  Court  of  Common  Pleas  or  Circuit  Court." 

The  appellant  claims  that  this  case  comes  within  the  fiiBt 
class  of  exceptions,  and  that  although  the  language  there 
employed  is  affirmative,  yet  that  the  clause  contains  a  nega- 
tive restriction  on  the  right  of  the  party  appealing  to  recover 
eoets,  unless  he  has  r^uced  the  judgment  from  which  he  ap- 
peals five  dollars  or  more.  Tliis  construction,  we  think,  can  not 
be  adopted.  True,  if  a  party  appeals  from  a  judgment  against 
him  and  reduces  it  five  dollars,  he  shall  recover  costs,  but  it 
does  not  tlierefore  follow  that  if  he  fail  to  make  such  reduc 
tion  he  shall  in  no  case  recover  costs.  Now,  to  illustrate, 
suppose  judgment  be  rendered  against  a  man  before  a  justice 
for  four  dollars  and  ninety-nine  cents,  from  which  he  appeals, 
and  in  the  appellate  Court  he  obtains  a  general  verdict  and 
judgment;  in  such  case  it  can  not  be  doubted  that  he  is 
entitled  to  costs,  not  because  he  has  reduced  the  judgment 
five  dollars,  for  that  he  could  not  do,  but  because  he  has 
obtained  judgment,  and  the  costs  follow  by  the  terms  of  the 
kiw.  The  construction  contended  for  would,  it  seems  to  us, 
deprive  a  party  of  the  right  to  recover  costs  in  all  casea 
where  he  appealed  from  a  judgment  of  less  than  five  dollars, 
although  in  the  appellate  Court  he  obtained  a  judgment  in 
his  favor.  In  this  case,  we  have  seen  that  before  the  justice 
Brinnaman  recovered  judgment  against  Grover  for  a  sum 
less  than  five  dollars.  Grover  appealed,  and  in  the  Circuit 
Court  recovered  judgment  against  Brinnaman,  We  are 
of  opinion  that  Grover  was  entitled  to  costs;  not  upon  the 
principle  of  a  reduction  of  the  judgment,  but  because  he 
recovered  judgment. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Z.  M.  Ninde^  and  //.  W.  Puckett^  for  the  appellant. 

M.  Jenkinson^  for  the  appellee. 
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LmiQ 
Where  a  special  instruction  is  asked  of  the  Courts  it  may  be  given  with  an  ▼. 

explanation  or  modification,  provided  such  explanation  is  reduced  to     .  l«At. 

writing ;  but  it  is  error  to  give  such  modification  verbally. 

APPEAL  from  the  Carroll  Circuit  Court.  flafunftiy. 

Davison,  J. — Liivg  sued  Deal  before  a  justice  of  the  peace,     "*  ' 
alleging  in  his  complaint,  that  on  February  9,  1858,  the 
defendant  wilfully  shot  and  killed  a  certain  dog,  the  property 
of  the  plaintiff,  of  the  value  of  $20;  for  which  sum  he  da-  * 

mands  judgment.  Before  the  justice,  the  plaintiff  recovered 
«  judgment,  aq<l  the  defendant  appealed.  In  the  Circuit 
Court  there  was  a  verdict  for  the  defendant,  upon  which, 
over  a  motion  for  a  new  trial,  there  was  judgment,  «&c.  The 
plaintiff,  at  the  proper  time,  moved  this  instruction:  "The 
defendant  had  no  right  to  kill  the  dog,  unless  he  was  found 
running  or  worrying  sheep,  or  was  in  the  habit  of  running 
from  home  and  wandering  about  without  the  presence  of  his 
master ;  the  master  or  owner  having  had  due  notice  of  his 
wandering  habits,  and  had  neglected  to  confine  him."  The 
record  shows  that  the  Court  gave  the  instruction,  "with 
verbal  explanations ;"  to  which  the  plaintiff  excepted.  And 
it  further  shows,  "  that  the  Court  was  not  required  by  either 
party  to  give  any  of  its  instructions  in  writing,  except  those 
furnished  by  the  parties."  The  action  of  the  Court,  in  giving 
the  instruction  with,  verbal  explanations^  raises  the  only  ques- 
tion in  the  case.  Section  324  of  the  Practice  Act  says,  inter 
alia^  "when  the  argimient  of  the  cause  is  concluded,  the 
Court  shall  give  general  instructions  to  the  jury,  which  shall 
be  in  writing,  and  be  numbered  and  signed  by  the  judge,  if 
required  by  either  party."  And  "where  either  party  asks 
special  instructions  to  be  given  to  the  jury,  the  Court  shall 
either  give  each  instruction  as  requested,  or  positively  refuse 
to  do  so ;  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  shall  distinctly  appear  what  instructions  were 
given  in  whole  or  in  part,  and  in  like  manner  those  refused, 
00  that  either  party  may  except  to  the  instructions  as  asked 
ibr,  or  as  modified,  or  to  the  modification,  &c*"    2  K  &, 


Y. 

Hbbon. 
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Umj  Term,  pp.  109,  110.  ThuB  it  will  be  seen,  that  the  Court  is  Mt 
1861.  required  to  reduce  to  writing  its  charge  to  the  jury,  unless 
Larrikorb  requested  to  do  bo  by  a  party  to  the  suit ;  but  where  a  special 
instruction  is  asked,  it  may  be  given  with  an  explanation 
or  modification,  provided  such  explanation  be  reduced  to 
writing.  It  is  error  for  the  Court  to  give  such  modification 
verbally.  This  construction  accords  with  various  decisions 
of  this  Court.  Townsend  v.  OAapin^  8  Blackf.  328 ;  McClay 
V.  The  State^  1  Ind.  385;  Kenworthy  v.  Williams^  5  Ind. 
876 ;  Rising  Sun^  dkc.  Turnpike  Go.  v.  Conway^  7  Ind.  187. 
Upon  these  authorities  the  judgment  of  the  Circuit  Court 
must  be  reversed. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

t/.  O.  sAjpplegate^  for  the  appellant. 


¥   •0»   4 


Labbimobb  and  Others  v,  Hebon,  Receiver  of  the  Savings 

Bank  of  Indiana. 

A.  drew  a  bill  of  exchange  upon  the  firm  of  A.  ^  Co.,  in  favor  of  (7.,  which 
(7.  indorsed  to  A.  tlfr  Co.,  and  they  to  the  bank.  Suit  by  the  receiver 
upon  the  bill.  Answer  by  A,  and  C,  that  the  bill  was  executed  and  dis- 
counted for  the  use  of  A,  4*  ^i  ^^^  that  C.  was  only  an  accommodation 
indorser ;  that  at  the  time  the  bill  became  due,  and  before  the  appointment 
of  the  receiver,  the  bank  was  indebted  to  A.,  for  the  use  of  A,  4*  ^>  vi 
the  sum  of  $250,  for  money  had  and  received  for  their  use ;  and  in  a  fur- 
ther sum  of  $250  for  money  deposited  by  one  7!,  for  the  use  of  A.  4*  Oo- 

Bdd,  that  the  answer  substantially  alleged  the  indebtedness  to  be  due  from 
the  bank  to  A.  ^  Co. 

Seldt  also,  that  as  A.  4*  ^<>*  ^^^  the  principal  debtors,  an  indebtednesB 
from  the  bank  to  them  could  be  set-off  against  the  bill  sued  on ;  and  the 
statute  allows  the  defense  to  be  made  by  the  principal  or  any  other 
defendant 

Monday,  APPEAL  from  the  Fayette  Circnit  Court. 

/miw  10.  WoBDEN,  J. — ^This  was  an  action  by  Heron ^  as  receiver  of 

the  Savings  Bank  of  Indiana^  dnly  appointed  by  the  Court, 
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against  Allen  F.  Larrimorey  Elisha  Vance  and  George  W.  "^7  '!*•"», 
Jf^^  upon  a  biU  of  exchange  drawn  by  Larrimore  upon      lo61- 
Larritnere  ib  Daie^  in  &Tor  of  EtieJia  Vanoe^  and  by  Vance   Labbimou 
indorsed  to  Larrimore  dk  Dale^  and  by  the  latter  indorsed  to     „  ^' 
the  bank.    Process  not  having  been  served  upon  Dale^  the 
cause  was  continued  as  to  him. 

Larrimore  and  Vance  pleaded,  among  other  things,  that 
the  bill  was  made^  ^ecuted,  and  discounted  in  the  Savings 
Bank,  for  the  use  and  benefit  of  Ixvrrvmore  <&  Dale^  and  that 
the  defendant  Vance  was  only  an  indorser  thereof  for  their 
accommodation.  That  about  the  time  the  bill  became  due, 
and  before  the  appointment  of  the  plaintiff  as  such  receiver, 
the  bank  was,  and  still  is,  indebted  to  Larrimore^  for  the  use 
of  La/rrimore  &  Dale^  in  the  sum  of  9250,  for  money  there- 
tofore had  and  received  by  the  bank  for  the  use  of  Larrimore 
db  Dale;  and  in  the  sum  of  $250,  for  money  deposited  in  the 
bank  by  Larrimore  for  the  use  of  Larrimore  cfe  DcUe  /  and 
in  the  sum  of  $250,  being  a  balance  of  $600  before  that  time 
deposited  in  the  bank  by  one  Talhott  for  the  use  of  Larrimore 
i&  Dale,  which  sums  Larrimore  offered  to  set  off.  Demurrer 
sustained  to  the  plea ;  exceptions,  and  final  judgment  for  the 
plaintiff. 

This  plea  we  think  substantially  good.  It  is,  as  the  counsel 
for  the  appellee  says,  a  kind  of  nondescript  in  pleading,  in 
alleging  an  indebtedness  of  the  bank  to  one  man,  for  the  use 
of  himself  and  another.  But  the  averments  specifying  the 
particulars  of  the  indebtedness  show,  and  we  think  substan- 
tially allege,  the  indebtedness  to  be  to  Larrimore  db  Dale, 
Indeed,  an  indebtedness  to  Larrimore  for  the  use  of  Larri- 
more dk  Dale,  seems  to  amount  to  an  indebtedness  to  Larri^ 
more  dk  Dale,  Under  the  code  they  would  both  have  to  sue 
upon  it,  and  we  think  were  Larrimore  <Ss  Dale  alone  sued, 
and  both  before  the  Court,  they  could  set  oft'  the  indebtedness. 

This  is  a  mere  formal  matter,  and  we  pass  to  the  more  sub- 
stantial objection  urged  against  the  plea.  It  is  urged  that  the 
law  does  not  allow  a  set-off  in  such  cases. 

The  statute  provides,  that  ^^  In  all  actions  upon  a  note  or 
other  contract  against  several  defendants,  any  one  of  whom 
is  principal  and  the  others  sureties  thereon,  any  claim  upon 
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lUj  Tenn,  «[)ntract  in  &yor  of  the  principal  defeodtnti  and  agauifit  thiB 
1861.  plaintiff  or  any  former  holder  of  the  note  or  other  contnMtti 
Tbb  State  may  be  pleaded  as  a  set-off  by  the  principal  or  any  other 
aJ;^^      defendant."    2  R.  S.,  §  58,  p.  40. 

We  are  nnable  to  perceive  why.  this  caae  is  not  within  ^ 
spirit  of  the  statute.  The  facts  as  alleged  are  subatantiaUy 
these:  Zarrimore  <&  Dale  wanted  money.  Zarrimore  drew 
his  bill  upon  Zarrimore  &  Dale^  in  faror  of  Vance^  who 
indorsed  it  to  Zarrimore  <&  Dale^  who  indorsed  it  lo  the  bank, 
and  received  the  proceeds.  Thus  Zarrimore  ds  Dale  becuoe 
the  principal  debtora.  Vance  is  only  liable  as  a  remote 
indorser.  Although  all  may  be  joined  in  a  suit  upon  the  bill, 
yet  as  Zarrimore  df  Dale  are  the  principal  debtors,  an  in- 
debtedness from  the  bank  to  them  may,  under  the  statute,  be 
set  off.  The  statute  allows  this  defense  to  be  made  by  the 
^'principal  or  any  other  defendant." 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

Elieha  Vanoe,  for  the  appellants. 

Jno.  S.  Reid,  for  the  appellee. 


^^* 


The  State  v.  Seals. 

Od  a  trial  for  biguny,  the  admissions  of  die  derendant  may  be  giTon  ia 

evideikoe  to  prove  his  marriage.  | 

Ifofidof,  APPEAL  from  the  Posey  Circuit  Court. 

JumA  10 

Per  Curiam. — This  case  is  appealed  by  the  State  to  obtain 
a  decision  upon  a  question  of  law.  That  question  is,  can  the 
admission  of  the  defendant,  on  a  trial  for  bigamy,  be  given 
in  evidence  to  prove  his  marriage  ?  Tlie  autliorities  are  con- 
flicting upon  the  point,  but  the  preponderance  is  in  favor  of 
the  admission  of  such  evidence.  2  Phil,  on  Ev.»  by  Cow.  & 
Hill,  4  Am*  Ed.  p.  279,  n.  And  we  think  reason  lies  on  the 
same  side.    And  the  evidence  being  admissible,  it  follows 
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that  the  jury  maj  convict  upon  it.    See  the  cases  cited  in  Hay  Term, 
Ihe  Ind.  Dig.,  p.  10,  under  the  head  of  Accomplice.  1861. 

The  appeal  is  dismissed. 


YAuaaii 


Conrad  Baker^  Jarnm  M,  Shanklin  and  J*  0.  Jone$^    OiirimB. 
Attorney  General,  for  the  State. 
AMa  P.  Sbvetfj  for  the  appellee. 


imm9m^ 


Vaughn  v.  Qbiffbth. 

Oil  the  trial  of  this  cause  below,  the  Court  permitted  the  plaintiff  to  read  in 
evidence  parts  of  a  book  having  the  following  title  page,  viz.,  **  By  an- 
thority  of  the  General  Assembly ;  Statutes  of  the  State  of  Ohio  of  a 
general  nature,  in  force  August,  1854,  with  references  to  prior  repealed 
laws.  Collated  and  compiled  by  Joseph  R.  Swan,  Published  in  pursuance 
of  the  act  of  Apnl  18,  1864.  Cincinnati :  H,  W.  Derby,  4*  Cb.  1854" 
It  appeared  from  the  next  page  of  the  book,  that  the  copj^ht  had  been 
secured  by  the  publishers. 

Eidd,  that  it  sufficiently  appeared  that  the  book  was  a  printed  statute  book 
of  the  State  of  Ohio,  purporting  to  have  been  printed  under  the  authority 
of  that  State. 

APPEAL  from  the  Lagrange  Common  Pleas. 

Hanna,  J. — Suit  on  the  transcript  of  a  justice's  judgment, 
purporting  to  have  been  rendered  in  the  State  of  Ohio, 

Answer:  first,  in  denial;  second,  specially  that  there  was 
no  such  judgment,  &c.;  third,  that  the  said  John  T.  Mather 
(the  justice)  had  no  jurisdiction,  power,  or  authority  to  render 
said  judgment.  Beplj,  denial;  trial  by  the  Court;  judg- 
ment for  the  plaintiff. 

The  Conrt  permitted  the  plaintiff  to  give  in  evidence  a 
book,  and  to  read  parts  thereof,  on  the  title  page  of  which 
was  printed  the  following:  "By  authority  of  the  General  As- 
sembly ;  Statutes  of  the  State  of  Ohio  of  a  general  nature,  in 
force  Augtcst^  1854 ;  with  references  to  prior  repealed  laws. 
Collated  and  compiled  by  Joseph  12.  Swan.  Published  in 
puxiBuance  of  the  act  of  the  General  Assembly  of  April  18, 
1854.  Cincinnati :  Published  by  H.  W.  Derby  dk  Co.  1864." 
Vol.  XVI.— 28. 


Monday, 
June  la 
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limy  Term,   On  the  opposite  side  of  the  same  leaf  was  the  following : 

Ip^l'      *•  Entered  according  to  the  act  of  Congress  in  the  year  1854, 

Vauohh     by  Henry  W.  Derby ^  in  the  Clerk's  office  of  the  District  Court 

Qbiitbtil    ^^  *^^  United  States  for  the  District  of  Ohio :  stereotyped 

and  printed  at  the  Ohio  State  Journal  Office^  ColumhusP 

This  was  all  the  proof  of  the  authenticity  of  the  statutes 
read  in  evidence.  It  is  objected  that  it  does  not  sufficiently 
appear  that  the  book,  parts  of  which  were  so  read,  was  a 
printed  statute  book  of  Ohio^  purporting  to  have  been  printed 
under  the  authority  of  that  State.    2  R.  S.,  p.  90. 

By  the  other  party  it  is  insisted  that  it  does  so  appear;  and 
if  not,  it  is  argued  that  2  R.  S.,  §  83,  p.  45,  was  intended  to 
change  the  rule  of  pleading  (by  making  it  unnecessary  to  aver 
matters  before  then  necessary  to  be  averred)  but  was  not 
intended  to,  in  any  manner,  change  the  rules  of  evidence 
which  had  theretofore  obtained  in  this  State.  It  is  there- 
fore urged,  that  Jby  2  R.  S.,  §  279,  p.  90,  transcripts  of 
j^ndgments,  &c.  of  justices  of  the  peace  of  other  States,  when 
properly  certified,  ^' shall  be  admissible  as  evidence  in  any 
of  the  Courts  of  this  State ; "  that  such  transcripts  are  all  the 
evidence  that  need,  in  the  first  instance,  to  be  offered  by  the 
plaintiff  in  a  suit  here  upon  the  same.  The  latter  part  of  this 
proposition  is  adverse  to  the  decisions  in  WiUey  v.  Strickland^ 
8  Ind.  453 ;  and  Draggoo  v.  Graham^  9  Ind.  213 ;  and  we 
see  no  sufficient  reason  to  change  the  conclusions  therein 
arrived  at. 

As  to  the  questi(Hi  presented  by  the  appeUant,  we  are  of 
opinion  that  the  decision  of  this  Court  in  Magee  v.  Sanderson^ 
10  Ind.  261,  is  not  decisive  of  this  case  against  the  admission 
of  said  evidence.  That  case  was  decided  upon  the  ground 
that  the  printed  matter  offered  as  testimony  did  not  purport 
to  have  been  published  by  authority.  In  the  case  at  bar,  that 
offered  does  purport  to  have  been  so  published,  and  was 
therefore  correctly  admitted  as  evidence  under  the  statute 
referred  to. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  5  per  cent- 
damages  and  costs. 

A.  Ellison^  for  the  appellant. 

J.  B,  Howe^  for  the  appellee. 
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Cool  v.  The  State. 


Hay  Term, 

186], 

Smith 
APPEAL  from  the  ^Vh^te  Circuit  Court.  ^    ^• 

Per  Curiam. — ^An  indictment  for  retailing  liquors  should 
allege  a  given  quantity,  according  to  established  measures,  as  ^*^?g» 
a  pint,  a  gill,  &c.,  and  a  price  for  which  it  was  sold.    ''  One 
drink'*  sighi^es  no  given  quantity.     Ind.  Dig.,   p.  378; 
4  Ind.  67T. 
The  judgment  is  reversed,  with  instructions  to  quash. 
Alfred  Reed^  for  the  appellant. 
/ohn  Z.  Miller^  for  the  State. 


<  ii»»^>i 


Smtth  and  Another  r.  Emkeson. 

Defects  in  an  affidavit  in  replevin  before  a  justice  of  the  peace,  or  in  the 
manner  of  bringing  the  defendant  into  Court,  are  cured  if  the  defendant 
i^pears  and  goes  to  trial  without  objection. 

A  disclaimer  of  any  interest  in  the  property  in  controversy  is  no  answer  to 
an  action  of  replevin,  and  may  be  stricken  out  on  motion. 

APPEAL  from  the  Tippecanoe  Common  Pleas.  Monday^ 

WoRDEN,  J. — Emerson  sued  Smith  before  a  justice  of  the  •''*"•  ^^' 
peace,  in  an  action  of  replevin  for  a  wagon.  Afterward,  on 
motion  of  the  plaintiff,  and,  as  we  suppose  from  the  state- 
ments in  the  record,  on  an  additional  affidavit  being  filed, 
Ivers  was  made  a  co-defendant.  Tlie  parties  appeared  before 
the  justice,  and  went  to  trial  without  any  objection,  on  the 
part  of  either  of  the  defendants,  to  the  affidavits  or  otherwise. 
Before  the  justice,  the  plaintiff  had  judgment,  and  the  defend- 
ants appealed.  In  the  Common  Pleas,  Ivers  moved  to  dis- 
miss the  cause  as  to  him.  Tliis  motion  was  correctly  over- 
ruled. No  ground  of  the  motion  appears  by  the  record  to 
have  been  stated.  If  there  was  any  defect  in  the  affidavits,  or 
manner  of  bringing  the  defendants  into  Courts  Ihey  were 
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May  Tem,  cared  by  appearance  before  the  justice,  and  going  to  trial  on 
^"*^-*"      the  merits  without  making  any  objection.    Perkins  v.  Smithy 
Habrdian    4  Blackf.  299. 

HxBBiTAOK.  -"^^  defendant  Ivers  then  filed  a  paper,  which  is  called  a* 
disclaimer,  as  follows :  ^'  The  said  defendant,  WtUiam  Ivere^ 
for  answer  to  said  complaint  against  him,  says  that  he  claizna 
no  interest  in  said  property ;  wherefore  he  asks  that  as  to  him 
said  suit  may  be  dismissed."  On  this  paper  he  renewed  his 
nfotion  to  dismiss  the  cause  as  to  him,  but  the  motion  waa 
overruled,  and  the  paper  stricken  out.  There  was  no  error 
in  these  rulings.  The  paper  filed  was  no  answer  to  the  com- 
plaint, nor  was  the  fact  that  Ivers  claimed  no  interest  in  the 
property  any  reason  for  dismissing  the  suit  against  him  for 
a  wrongful  taking  and  detention  of  it. 

The  cause  was  tried  by  a  jury,  and  the  result  was  a  verdict 
and  judgment  for  the  plaintiff. 

The  only  remaining  question  in  the  case  is,  whether  the 
evidence  sustains  the  verdict.    We  can  not  disturb  the  case 
on  the  evidence.    There  have  been  two  verdicts  for  the  plain* 
•tiff,  and  it  is  not  clear  that  they  were  wrong. 

Pel*  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

Vinton  and  Miller^  for  the  appellants. 

J,  J.  Jones  and  E.  A.  Greenlee^  for  the  appellee. 


*'•♦»!      » 


Habbiman  and  Others  v,  HBBBrrAOB. 

Monday,  APPEAL  from  the  Madison  ,Circxxit  Court. 

Per  Curiam, — Suit  to  foreclose  a  mortgage.  Judgment  by 
default.  No  error  appears  on  the  face  of  the  record,  and  no 
extrinsic  facts  were  sworn  to  below,  as  a  ground  for  tlie 
motion  to  set  aside  the  default. 

The  judgment  is  affirmed,  with  2  per  cent,  damages  and 
costs. 

Jf.  &  Robinson^  for  the  appellants. 


OF  THE  STATE  OF  INDIANA.  357 

May  Term, 

Thb  Staix  v.  Wamibs.  1861. 


The  Statb 
,If  the  Court,  withoat  the  consent  of  the  defendanti  disobarge  the  jury  to  y. 

whom  a  criminal  cause  has  been  submitted  before  yerdict,  no  imperious     Waiobx. 

necessity  rendering  such  dischai^e  necessaryi  it  works  an  acquittal. 
The  Court  is  not  bound  to  discharge  the  jury  because  the  defendant  con- 
sents to  such  discharge ;  and  should  not  discharge  them  on  the  consent 

of  defendant's  attorney  alone. 
Nor  is  the  Court  bound  to  discharge  the  jury  because  of  the  voluntny 

absence  of  the  defendant  during  the  trial,  he  having  been  present  at  its 

commencement,  but  may  proceed  to  verdict  in  his  absence. 
If  the  defendant  escapes  after  sentence  and  before  execution,  he  may  be 

retaken,  brought  into  Court,  identified  and  re-sentenced. 

APPEAL  from  the  Jasper  Commoo  Pleas.  Monday, 

Peeb3N8,  J. — The  following  points  of  criminal  law  are   **"* 
settled  in  this  State  : 

1.  If  the  Court,  without  the  consent  of  the  defendant,  dis- 
charge the  jury  to  whom  his  cause  has  been  submitted,  before 
verdict,  no  imperious  necessity  rendering  such  discharge 
necessary,  it  works  an  acquittal  of  the  defendant;  but  such 
discharge  with  his  consent  does  not  work  an  acquittal,  and 
the  defendant  should  be  held  for  another  trial. 

2.  The  Court  is  not  bound  thus  to  discharge  the  jury  be- 
cause the  defendant  consents  to  such  discharge,  and  should 
not  thus  discharge  them  on  the  consent  of  the  defendant's 
attorney  alone.  ^ 

8.  The  Court  is  not  bound  to  discharge  the  jury  because 
of  the  voluntary  absence  of  the  defendant  during  the  trial, 
he  having  been  present  at  its  commencement  {McCorJde 
V.  The  State,  \4t  Ind.  89 ;  Fight  v.  The  State,  7  Ohio  (Ham,) 
Rep.,  Part  1,  p.  181),  but  may  proceed  on  to  verdict,  at  all 
events,  in  his  absence. 

4.  If  the  defendant  escapes  after  sentence,  and  before  exe- 
cution, he  may  be  retaken,  brought  into  Court,  identified  and 
re-sentenced.    Ind.  Pr.  72. 

Per  Curiam. — The  appeal  in  this  case  is  dismissed. 

James  O.  Jones^  Attorney  General,  and  R,  S.  Dwiggin9^ 
for  the  State. 


J58 

May  Tertn, 

■1861.' 

Whitk 

.▼. 
FUIKIHS. 

Monday, 
June  10. 
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HoLBiBB  and  Another  v.  FrtoH  and  Another. 

APPEAL  from  the  Jackson  Circuit  Court. 

Per  Curiam. — ^His  was  an  action  by  the  appellees,  who 
were  the  plaintiffs,  against  the  appellants,  who  were  the 
defendants,  upon  a  written  agreement;  whereby  they,  the 
defendants,  agreed  to  deliver  to  the  plaintifb  one  thousand 
corn-fed  hogs,  none  to  weigh  less  than  one  hundred  and  forty 
pounds,  at  a  certain  time  and  place  designated,  &c.;  which 
agreement,  as  alleged  in  the  complaint,  the  defendants  failed  to 
perform.  The  record  contains  this  averment :  "  Come  the  plain- 
tiffi,  by  Dunham  their  attorney,  and  the  defendants  come  not, 
but  make  default  herein ;  and  it  appearing  by  die  sheriFa  re- 
turn of  process,  that  all  the  defendants  have  been  duly  notified 
of  the  pendency  of  this  suit,  by  service  of  summons  on  them 
more  than  ten  days  before  the  first  day  of  the  present  term 
of  this  Court,  and  due  proof  having  been  made  of  the  mate- 
rial allegations  of  the  complaint,  the  Court  finds  for  the 
plaintifis,  $4,387.''  Judgment  upon  this  finding  was  rendered 
in  due  form,  &c.  This,  it  will  be  seen,  was  a  judgment  by 
default.  But  the  record  fails  to  show  that  the  defendants 
moved  to  set  aside  the  default ;  hence  the  errors  assigned  are 
not  properly  examinable  in  this  Court.  Having  failed  to 
make  that  motion,  they  are  not  in  position  to  require  this 
Court  to  decide  the  questions  arising  in  the  record. 

The  appeal  is  dismissed,  with  costs. 

J.  H.  Stotzenlurg  and  T.  M.  Brown^  for  the  appellants. 

C.  X.  Dunham^  for  the  appellees. 


•  ^»»  • 


White,  Administrator  of  Pebkins  v.  Pkekins. 

The  Court  should  not  allow  a  second  motion  for  a  new  trial  for  the  fiamo 
cause,  or  causes ;  but  there  is  no  reason  why  the  Gourt^  in  the  exercise  of 
a  sound  diacretiony  may  not^  at  the  same  tenn,  allow  a  second  and  even  • 
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fluid  moiioii,  hf  maaes  which  the  pwty  in  the  exerdae  of  proper  diligenoe    If  ty  Tern, 
bad  fiuled  to  disooYer  until  after  his  original  motion  was  determined.  il  861  • 


APPEAL  from  the  St.  Joseph  Common  Pleas.  WHittt 

Davison,  J. — ^This  was  an  action  founded  on  a  claim  filed     Pusxns. 
in  the  Court  of  Common  Pleas,  against  the  estate  of  James  j^r, 
Z.  PerTcine^  deceased.     Ann  M.  Perkins  was  the  plaintiff  june  lo! 
below.    The  claim  is  stated  thus : 

The  Estate  of  James  L.  Pebkins,  Dec'd, 

To  Ann  M.  Perkins,  Dr., 

To  boarding,  washing,  and  mending  for  him  in 
his  lifetime,  from  March  15,  1851,  till  April  6, 
1856,  being  two  hundred  and  sixty  three  weeks, 
at  four  dollars  per  week,  ...        -     $1,052.00 

To  making  clothing  for  him,  during  said  time, 

which  was  put  in  his  store,         ...        -  200.00 

$1,252.00 
Credit  for  goods  bought  daring  said  time,  283.49 

Balance,     $968.51 
Appended  to  the  claim  there  is  an  affidavit  by  the  plaintiff 
alleging  that  it  is  just  and  true,  and  that  said  balance, 
$968  /tV,  is  not  subject  to  set-off,  &c. 

The  record  shows  that  White^  the  administrator,  appeared 
and  answered :  1.  By  a  general  denial.  2.  That  the  decedent 
was  the  son  of  the  plaintiff,  and  that  the  parties,  son  and 
mother,  lived  together  as  members  of  the  same  family,  in  the 
relation  of  mother  and  son,  during  the  time  specified  in  the 
claim,  he  providing  the  principal  part  of  the  necessaries  for 
the  family,  without  keeping  any  account  whatever  for  the 
same.  That  he,  the  son,  was  in  fact  the  head  of  the  family,  and 
as  such  head  rendered  more  services,  and  paid  out  more  in  pro- 
viding necessaries  for  said  family,  than  the  boarding,  washing, 
mending,  making  and  sewing  furnished  him  by  the  plaintiff 
were  worth.  That  plaintiff  never  kept  any  account  whatever 
against  the  decedent,  because  the  services  were  mutually 
rendered,  as  between  parent  and  child,  with  the  understanding 
that  no  charges  were,  or  were  to  be,  made  by  either  of  them. 
Reply  in  denial.  The  Court  tried  the  cause,  and  found 
for  tlie  plaintiff  $600.  And  thereupon  the  defendant  moved 
for  a  new  trial,  on  three  grounds :  1.  The  damages  are  ezees- 
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Whitb 

r. 
PnuuNB. 


Umy  Term.  sive.    2.  The  finding  is  nnsuBtained  by  the  evidence.    8.  The 
^o61«     finding  is  contrary  to  law.    This  motion  the  Court  overruled, 
and  judgment  was  rendered  accordingly. 

After  this,  at  the  same  term,  the  defendant  filed  a  supple- 
mental or  second  motion  for  a  new  trial,  alleging  for  cause, 
that  since  the  rendition  of  said  judgment  he  had  discovered 
evidence  material  and  pertinent  to  the  issues  in  the  case, 
which  could  not  by  reasonable  diligence  on  his  part  have  been 
discovered  and  produced  at  the  trial,  or  at  the  hearing  of  the 
original  motion  for  a  new  trial.  In  support  of  the  supple- 
mental motion  the  defendant  filed  his  own  aflSdavit,  and  also 
the  affidavits  of  four  others,  which,  it  seems  to  us,  make  a 
case  of  "  newly  discovered  evidence  within  the  requirements 
of  the  statute."  See  2  R.  S.,  §  352,  p.  117.  But  the  Couft 
overruled  the  supplemental  motion,  on  the  alleged  ground  that 
it  had  no  legal  authority  to  hear  and  entertain  a  second  motion 
for  a  new  trial,  at  the  same  term  of  the  Court.  The  errors 
assigned  relate  to  the  action  of  the  Court  in  overruling  the 
first  motion  for  a  new  trial,  and  also  to  the  refusal  to  grant 
the  supplemental  motion. 

The  evidence  given  in  the  cause  is  set  out  in  the  record. 
We  have  examined  it  carefully,  and  are  fiilly  satisfied  that 
the  causes  for  the  original  motion  are  not  well  assigned.  But, 
in  our  judgment,  the  ground  upon  which  the  Court  refused 
the  second  motion  is  untenable.  For  the  same  cause  or 
causes,  it  is  evident  that  the  Court  should  not,  in  the  same 
case,  allow  a  second  motion  for  a  new  trial.  But  the  statute 
prescribes  eight  causes  for  such  motion,  all  independent  of 
each  other,  and  we  see  no  reason  why  the  Court,  acting  under 
a  sound  discretion,  may  not  at  the  same  term  allow  a  second 
and  even  a  third  motion,  upon  causes  which  the  party,  though 
he  had  used  due  diligence,  had  failed  to  discover  until  after 
his  original  motion  was  determined.  Tliis  construction  is,  in 
our  opinion,  within  the  purview  of  the  statute,  and  is  plainly 
consistent  with  a  proper  administration  of  justice.  It  is 
especially  so  in  reference  to  the  case  under  discussion,  because 
the  new  evidence  having  been  discovered  after  the  determin* 
ation  of  the  first  motion  and  before  the  expiration  of  the  term, 
the  defendant  would  be  without  remedy  if  not  allowed  ta 
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xatke  a  second  motion  during  the  term.    3  B.  8.,  §  856,  p.  l^y  Term, 
119;  /Soniey  V.  Peoples,  18  Ind,  282.    We  think  Ae  Court      1861. 
should  have  granted  the  eecond  or  supplemental  motion  for     GAnm 
a  new  trial,  and  having  refused  it,  the  judgment  must  be    w^_^ 
reversed. 

Per  Ckariam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

J.  A.  lAaton  and  B.  Z.  FcmMwoHh^  for  the  appellant 


•  ••■t 


Gaines  and  Another  v.  Walsieb. 

Where  a  judgment  lien  is  obtained  upon  real  estate  upon  which  a  mortgige 
lien  already  exists,  the  judgment  creditor  has  only  a  genend  hen  on  the 
equity  of  redemption,  and  is  not  regarded  in  the  light  of  a  purchaser  ibr 
a  valuable  consideration ;  and  hence,  is  not  a  necessary  party  to  an  action 
to  foreclose  the  mortgage. 

An  answer  to  a  complaint  for  foreclosure  setting  up  that  the  land  was  once 
owned  by  one  ^.,  since  deceased,  and  was  sold  at  sheriff's  sale  on  a  judg> 
ment  against  him,  and  that  his  wife  still  survives,  is  bad,  unless  it  be 
further  shown  that  the  sheriff's  sale  was  subsequent  to  1853. 

A  demurrer  for  defect  of  parties  must  point  out  the  alleged  defect 

APPEAL  from  the  Shelby  Common  Picas.  Jfewkfcy, 

Per  Curiam. — Suit  to  foreclose  a  mortgage.  The  suit  is 
against  husband  and  wife.  Order  of  sale,  and  of  execution 
for  the  overplus  against  the  defendants. 

There  was  a  paragraph  of  the  answer  alleging  that  a  certain 
judgment  creditor  of  the  mortgagor,  junior  to  the  mortgage, 
was  not  made  a  party  defendant  This  paragraph  was  not 
replied  to.  The  judgment  creditor  had  only  a  general  lien 
upon  the  equity  of  redemption.  Whitehead  t.  Cummin$j  9 
Ind.  58.  And  such  creditor  is  not  regarded  in  the  light  of  a 
purchaser  for  a  valuable  consideration  (Story's  Eq.  PL,  §  807), 
and  is  not  a  necessary  party  to  a  foreclosure  suit  The  issue 
of  fact  taken  upon  such  a  paragraph*  would  be  immateriaL 

Another  paragraph  of  the  answer  alleged  that  one  ThcUohetj 
now  dead,  once  owned  the  land ;  that  it  was  sold  from  him  at 
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M^  T«fia,  .aheriff's  sale,  and  that  his  widow  snrviyoB.    This  amwer 
186L     bad  for  nnoertainty.    It  should  hare  shown  that  the  sheriff^ a 
sale  was  subsequent  to  1858.    Strong  t.  Olem^  12  Ind.  ST. 

It  may  be  remarked  that  there  was  a  demuirer  to  the  oonfr* 
plaint,  assigning  for  canse,  ^'defect  of  parties;"  but  the  defect 
.was  not  pointed  ont  It  should  have  been.  If  it  was  meant 
that  the  assignor  of  the  notes  was  a  necessary  party,  it  was  a 
mistake,  as  the  notes  were  assigned  by  indorsement. 

The  order  of  execution  for  the  part  of  the  judgment  not 
satisfied  by  sale  of  the  mortgaged  premises,  is  altered  so  as  to 
operate  only  on  Hichard  O.  Qfiines;  and  as  thus  modified, 
the  judgment  below  is  afSrmed,  with  1  per  cent  damages  and 
costs.  The  alteration  of  the  order  might  have  been  procured 
on  motion  below.  The  error  in  it  was  doubtless  merely 
clerical. 

Affirmed,  with  1  per  cent,  damages  and  costs. 

Jf.  M.  Ray  and  B.  F.  Ddvis^  for  the  appellants. 

T.  A.  JfcFarlatid^  for  the  appellee. 


1«    WW 
187    1391 
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Williams  v.  Wiley. 


Monday^ 
Jwmt  10. 


hxi  express  dedication  of  property  to  a  public  use  is  made  by  a  direct  appro- 
priation of  it  to  such  use. 

A  dedication  of  property  to  public  uses  may  be  implied  from  the  acts  of  the 
owner. 

APPEAL  from  the  Floyd  Circuit  Court. 

Haitka,  J. —  Wiley  sued  WilliaTM  and  Scribner^  alleging 
that  a  way  called  ''  Upper  Sixth  Street^^  running  from  Upper 
High  Street  to  Market  Street^  in  the  city  of  New  Albanyy 
was  obstructed  by  said  defendants ;  that  said  ^'  Upper  Sixth 
Street^  had  been  dedicated  to  public  use  by  the  owners,  being 
iiirty  feet  wide,  off  the  west  side  of  out  lot  67.,  and  had  been 
used  as  such  more  than  twenty  years,  <&c.;  that  plaintiff 
<;^ned  a  portion  of  lot  (7.,  situated  between  Iligh  and  Market 
Streets^  and  bordering  on  said  thirty  feet  so  dedicated,  &c^ 
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'  Answer :  General  denial.    Trial  by  the  Court,  and  finding  May  TenD, 
for  the  plaintiff,  against  Williams^  and  in  favor  of  Serihner,      1861. 

Hie  qnestion  raised  upon  the  motion  for  a  new  trial^  is  as    Stutsman 
^to  the  sufficiency  of  the  evidence  to  show  a  dedication  of  b^«||JJjq,u^ 
the  thirty  feet  named. 

A  dedication  is  a  solemn  appropriation.  It  may  be  express, 
or  implied.  An  express  dedication  of  property  to  public 
.use  is  made  by  a  direct  appropriation  of  it  to  such  use.  2 
Peter's  R.  566 ;  6  HiU,  N.  Y.  407 ;  7  Ind.  38.  A  dedication 
©f  property  to  public  uses  may  be  implied  from  the  acts  of 
the  owner.  See  2  Smith's  Leading  Cases,  94 ;  2  Pick.  162 ; 
2  Ver.  R.  480 ;  1  E.  C.  L.  34;  14  id.  39;  1  Blackf.  44;  2 
Wend.  472 ;  8  irf.  85 ;  11  id.  486 ;  6  Pet.  431 ;  12  Wheat. 
'685 ;  10  Pet.  662 ;  11  Ala.  R.  63,  81 ;  8  Miss.  448 ;  24  Pick 
71 ;  3  Kent.  450 ;  Owynn  v.  Homan^  15  Ind.  201. 

As  the  record  does  not,  in  view  of  the  rules  of  this  Court, 
profess  to  contain  all  the  evidence  given  on  the  trial  of  the 
cause,  we  are  unable  positively  to  decide  the  question  attempted 
to  be  raised,  as  to  whether  there  was  a  dedication  either 
express  or  implied.  But  so  far  as  the  evidence  does  appear  in 
the  record,  we  are  inclined  to  think  that  it  tends  to  sustain  the 
finding  of  the  Court  to  such  an  extent  as  to  preclude  us  from 
disturbing  the  judgment,  even  if  that  part  so  incorporated 
includes  all  given  on  the  trial. 

Per  Curiam. — The  judgment  is  afiirmed,  with  costs. 

a.  Crawford^  for  the  appellant. 

Collins  and  Lafollett^  for  the  appellee. 


Stutsman  ?;.  Babbinqeb. 

Action  to  recover  damages  occasioned  by  back-water  from  a  mill  dam.  The 
jury  were  sent  in  charge  of  the  sheriff  to  view  the  premises,  and  spent 
the  night  at  the  defendant's  house.  In  the  morning,  five  of  them  separated 
themselves  finom  the  rest,  without  the  leave  of  the  sheriff,  and  were  goae 
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May  Term, 

1861. 

Stutsman 

V. 

Barbingeu. 


about  balf  an  hour,  for  the  purpose,  is  they  alleged,  of  eiainiwing  Iha 
timber  below  the  mill. 
Eeldt  that  though  the  jurors  may  have  acted  improperly,  yet  as  it  does  not 
appear  that  they  were  tampered  with,  or  that  their  conduct  interfered 
with  an  impartial  investigation  of  the  cause,  it  was  not  sufiScient 
for  annuling  their  yerdict 


Utesday, 
June  11. 


APPEAL  from  the  Mkhart  Common  Pleas. 

Davibon,  J. — ^This  was  an  action  by  the  appellant,  who  was 
the  plaintiff,  against  Barringer^  to  recover  damages  for  back- 
water on  his  land,  occasioned  by  the  mill  dam  of  the  defend* 
ant.  Answer  by  a  general  denial ;  verdict  for  the  defendant 
New  trial  refused,  and  judgment.  The  record  shows  that 
the  Court,  at  a  proper  stage  of  the  proceedings  in  the  case, 
directed  the  jury  to  proceed,  under  the  charge  of  the  sheriff 
to  view  the  premises  alleged  to  be  injured  by  the  ''back- 
water ;"  that  in  the  evening  of  Novemhev  13, 1857,  the  sheriff 
conducted  the  jury  to  the  house  of  the  defendant,  within  a 
short  distance  of  the  place  to  be  viewed,  in  order  that  they 
might,  next  morning,  proceed  without  delay  to  view  the  pre- 
mises ;  that  said  jury  remained  at  the  defendant's  house  dur- 
ing the  night,  and  on  the  next  morning,  before  viewing  said 
premises,  five  of  them,  viz.,  S,  M.  Pease^  William  Cawley^ 
John  W.  Plenky  Henry  Q.  Davia^  and  J9.  B.  McCann^ 
without  the  assent  of  the  sheriff,  separated  themselves  from 
the  other  jurors,  and  went  down  Yellow  Creek^  below  the 
defendant's  mill,  and  remained  absent  about  half  an  hour. 
When  the  jurors  returned,  they  informed  the  sheriff  that  they 
had  been  down  the  stream  for  the  purpose  of  examining  the 
rings  upon  the  trees  growing  in  the  bottom,  below  the  mill. 
Afterward,  the  jury  viewed  and  examined  the  plaintiff's  land, 
at  the  point  alleged  to  be  injured,  &c. 

It  is  insisted  that  the  above  named  jurors,  by  separating 
themselves  from  their  fellow  jurore  without  the  assent  of  the 
sheriff,  were,  under  the  circumstances,  guilty  of  misconduct 
sufficient  to  annul  the  verdict.  We  think  otherwise.  The 
jurors  who  absented  themselves  may,  in  doing  so,  have  acted 
improperly ;  but  it  does  not  appear  that  any  attempt  had  been 
made  to  tamper  with  them,  nor  does  it  appear  that  their  con- 
duct in  the  slightest  degree,  or  in  any  manner  whatereri 
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iateirkind  with  the  fbll  and  impartial  inTestigatioQ  of  the  M*7  Term, 

1861. 


T. 

SmuoH. 


cause. 

The  other  asBignmentB  of  error  relate  to  the  snfficiency  of       Jmn 
the  evidence ;  bnt  these  assignments  can  not  be  noticed,  for 
the  plain  reason  that  the  evidence  given  on  the  trial  is  not  in 
the  record. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 

J.  A.  Listen^  for  the  appellant 


■  •»•  > 


Ibibh  and  Others  v.  Skblson. 

An  nnliquidated  demand  growing  out  of  unsettled  co-partnenhip  acoonnta, 
may,  the  partnership  having  been  dissolved,  be  pleaded  as  a  8et-o£ 

APPEAL  from  the  Madison  Circuit  Court  TUeadav, 

Davison,  J. — 7n>A,  Kent,  and  Baldwin,  who  were  the  **"* 
plainti£&,  sued  Snelson  upon  a  promissory  note,  dated  August 
28, 1857,  and  payable  at  one  day,  to  one  James  Hollingsworth, 
who  assigned  it  to  the  plaintiffs.  Defendant's  answer  to  the 
complaint  alleges  these  facts:  On  August  29,  1858,  the 
defendant,  the  maker  of  the  note,  and  Hollingsworth,  the 
payee,  entered  into  partnership  as  equal  partners  in  the 
milling  business,  sharing  equally  in  the  losses  and  profits 
arising  therefrom ;  which  partnership  continued  to  exist  until 
March  1,  1858,  when  the  same  was  dissolved  by  mutual 
consent.  For  the  purpose  of  carrying  on  the  partnership, 
HoUingsworth,  during  its  existence,  paid  into  the  same 
9986.15,  out  of  which  sum  he  received  $719.68,  leaving  a  bal- 
ance due  Hollingsworth  when  the  partnership  was  dissolved 
of  $266.52.  And  during  the  continuance  of  the  partnership, 
the  defendant,  Snelson,  invested  therein  $1,411.24,  out  of 
which  he  received  $546.92,  showing  a  balance  due  him 
when  the  partnership  dissolved  of  $864.32.  Thus  it  ap- 
pears that  the  amount  invested  in  the  firm  by  Snelson 
exceeded  that  invested  by  Hollingsworth  $597.38,  which 
sum  Hollingsworth  then  became  liable  to  pay.  And  de- 
fendant avers  that  said  $697.88  accrued  to  him  before  Im 
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liif  Twm,  bad  notice  of  the  assign  men  t  to  !lie  plaintiflb ;  and  he  no# 
1861.  offers  to  set-off  ^206.21  of  said  amount  against  the  snm  dne 
boM  the  plaintiffi  on  the  note,  Ac.  Plaintiflb  demurred  to  this 
^7*  answer;  but  their  demnrrer  was  overmled  and  tiiey  excepted. 
Issues  of  &ct  were  made,  and  submitted  to  the  Court,  who 
found  for  the  defendant,  and  having  refused  a  new  trial, 
rendered  judgment,  &c.  The  action  of  the  Court  upon 
the  demurrer  to  the  answer,  raises  the  controlling  inquiry  in 
the  case.  The  demand  in  this  instance  proposed  as  a  set- 
off^ could  not  have  been  allowed  as  such  anterior  to  the 
present  code ;  because,  until  a  final  settlement  of  the  part^ 
nership  accounts,  one  partner  could  not  maintain  an  action 
against  his  co-partner,  for  money  advanced  on  account  of  the 
partnership.  CoUyer  on  Part.  143,  et  seq.  And  upon  the 
same  principle,  an  unliquidated  and  unsettled  partnership 
demand  would  not  have  been  allowed  as  a  set-off.  1  Yausant- 
voord's  PI.  552.  But  the  statutory  rule  now  is,  that  "  The 
defendant  may  set  forth  in  his  answer  as  many  grounds  of 
defense,  counter  claim,  and  set-off,  whether  legal  or  equitable, 
as  he  shall  have."  2  K  S.,  §  56,  p.  89.  And  a  set-ofl;  as 
ilefined  by  the  same  statute,  ^^  must  consist  of  matter  arittng 
out  of  a  debt,  duty  or  contract,  liquidated  or  not,  held  by  the 
defendant  at  the  time  the  suit  was  commenced,  and  matured 
at  or  before  the  time  it  is  offered  as  a  set-off."  lb.  §  57.  As 
we  construe  these  enactments,  an  equitable  demand  arising 
out  of  contract,  though  unliquidated,  may  be  the  subject 
of  set-off.  And  the  result  is,  the  answer  in  question  must 
be  sustained;  because  the  matter  which  it  proposes  to  set 
off,  arises  out  of  a  contract  of  partnership.  The  business 
operations  of  the  firm,  it  is  true,  were  unsettled,  and  the 
demand  was  consequently  unliquidated ;  but  the  partner* 
ship  having  been  dissolved,  the  demand  existed  in  its  un« 
liquidated  form,  "was  held  by  the  defendant  when  the  suit 
was  commenced,  and  due  at  the  time  it  was  offered  as  a 
QQtroS.^  The  demurrer  admits  the  facts  alleged  in  the  answer, 
and  in  our  judgment  they  present  a  valid  bar  to  the  action. 
Oage  v.  Angell^  8  Howard  Pr.  Eep.  335.  Another  error 
assigned  is,  that  the  finding  of  the  Court  is  unsustained  by 
the  evidence,  but  as  the  record  contains  no  proper  averment 
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tkai  '^  all  the  evidence  giren  in  the  cause"  is  before  w,  we  Mvr  "I^^n^ 
mnat  presnine  the  finding  correct.    .  ^^^I* 

Pw  Curiam. — ^Ihe  judgment  ie  affirmed,  witili  costs.  Thb  Indian- 

John  Davis,  for  the  appellanto.  0^^^^^^ 

Jf.  S.  Rdbvnson^  for  the  appellee.  Railboad  Go. 


T. 

Waqoonib. 


'*  *■        "■'"  -'■  "■■'-  ••■^    ^  *  *        ^  -n. 


*•*  ..... 


Thb  Iitdianapolib  and  Cincinnati  Railboai>  06ifcpAHY  vJ^  :li/'}l, 

Waoookeb  and  Otihers. 


^    -     ^  I 

of  ack^copMj        y/ 


Where,  in  a  suit  for  the  foreclosure  of  •  mortgKg^  a  Tendee 

subject  to  the  mortgage  is  made  a  party,  he  is  not  a  competent  witnete  fin* 
the  mortgagor,  to  establish  a  defense  involving  the  liability  of  the  proper^ 
in  his  hands  to  the  mortgage  debt 

APPEAL  from  the  Shelby  Common  Pleas.  2Wtoy, 

Hanna,  J. — Suit  by  the  appellant  against  the  appellees,  to  ""* 
foreclose  a  mortgage.  The  mortgage  was,  together  with  notes 
evidencing  the  amount  due,  executed  to  the  company  by  one 
Victor,  to  secure  the  purchase  money  of  certain  lots.  Victor 
conveyed  said  lots,  by  deed,  to  Waggoner,  subject  to  the 
mortgage. 

Answer:  1.  That  said  mortgage  debt  was  paid  by  Wag- 
goner, in  pursuance  of  an  agreement  between  him  and  appel- 
lant. 2.  That  by  agreement  between  said  Waggoner  and 
appellant,  he  was  to  pay  said  debt  in  cord  wood  and  smith 
work ;  that  he  had  the  wood,  &c.,  ready,  and  set  it  apart,  and 
tendered  it,  &c.,  and  did  certain  work  equal  to  the  amount 
of  the  debt.  Defendants  answered  separately,  but  their 
answers  were  subsbintially  the  same.  Trial,  verdict  and 
judgment  for  the  defendants. 

Many  errors  are  assigned,  but  none  will  be  noticed  except 
such  as  are  considered  in  the  brief  of  counsel. 

1.  Error  in  admitting  testimony.  Victor  introduced  Wag^ 
goner  to  sustain  the  answer  above  noticed,  in  his  behalf. 
Was  the  witness  competent  under  the  statute  f  2  B.  S.,  (  902, 
^.  97.    To  determine  this,  we  must  take  into  oonsidemtiaa 


368 


CASES  IN  THE  SUPBSME  OOUBT 


Iasoab 

T. 


May  T«m,  certain  poitioiu  of  the  etatate  haying  reference  to  the  fiire- 
1861-  doflnre  of  mortgages.  Ibid,  §  879,  p.  128 ;  $  §  683,  886. 
p.  176.  Fr<Mn  these  statutes,  the  proceeding  of  foredosnre 
would  appear  to  so  &r  affect  the  thing, — the  property  mort- 
gaged,— as  to  preclude  a  person  holding  the  property,  where 
it  has  passed  out  of  the  hands  of  the  mortgagor,  from  testi- 
fying upon  points  involving  the  liability  of  the  property,  in 
his  hands,  to  the  mortgage  debt,  in  an  instance  where  he  is  a 
party  to  the  record.  Whether  it  would  exclude  a  witness 
thus  situated,  but  not  a  party  to  the  suit  to  foreclose,  we  need 
not  decide  now. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

J.  S.  Scdbey,  for  the  appellant 


n  m%m  ¥* 


Lucas  t;.  Shbphbbd. 


JUM  iL 


A>  sod  B.  executed  a  bond  to  C,  in  the  penalty  of  $1,000^  reciting  that  C, 
being  county  treasurer,  had  appointed  A,  his  deputy,  and  conditioned  to 
secure  the  &ithful  performance  by  A,  of  his  duties,  and  the  payment 
over  of  all  moneys  received  by  him.  Suit  upon  the  bond,  to  recover  certain 
moneys  received  by  A,  and  not  paid  oyer.  Answer  hj  B:  L  That  A. 
Hffvet  sabscribed  an  oath,  nor  reoeired  a  certificate  of  appointment  as 
deputy.  2.  That  said  A.  was,  during  all  the  time  he  was  acting  as 
deputy,  one  of  the  acting  county  commissioners  of  said  county.  3.  That 
said  bond  was  an  official  bond,  and  should  have  been  payable  to,  and  sued 
by,  the  State  of  Indiana. 

Bddt  That  B.  was  estopped  by  the  recitals  of  the  bond  from  setting  up  the 
matters  pleaded  in  the  first  paragraph  of  his  answer. 

AU,  also^  that  if  the  position  of  deputy  treasurer  is  a  lucrative  office,  then 
the  acceptance  of  it  vacated  the  office  of  cQunty  commissioner,  and  beaoe 
the  second  answer  was  bad. 

Eidd,  also,  that  as  no  statute  is  shown  requiring  sach  bond  to  be  made  pay- 
able to  the  State,  it  would  be  good  between  the  parties. 

APPEAL  from  the  Boone  Common  Pleas. 
Hanka,   J. — Thompson  and  Luotzs  executed  a  bond  to 
Shepherd^  in   the    penalty  of  $1,000,  reciting   that  said 
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l%iyn^90n  had  been  appointed  deputy  treasurer  of  Boone  V Ay  Tern, 
oonnty,  and  taken  the  oath  of  ofSce  under  said  Shepherd^      loftl* 
and  was  to  secnre  the  performance  of  the  duties,  and  payment      Lucas 

over  of  moneys  collected  by  him.    This  was  a  suit  by /SA^A^ref    „     ^- 

_  Sbbpbxbix 

oa  the  said  bond.  Alleged  breach,  that  Thompson  had  col- 
lected a  large  amount  of  money  as  such  deputy,  and  that 
upon  an  account  stated  with  his  principal,  there  was  found 
due,  in  his  hahds,  $363  ^Vt)  which  he  had  failed,  on  demand, 
to  pay  over;  that  Shepherd  had  accounted  to  his  successor  in 
office  for  said  sum,  as  so  much  money  collected  by  him. 
De&ult  as  to  Thompson.  Lucas  answered:  1.  Denial.  2. 
That  Thompson  was  never  appointed  deputy ;  that  he  never 
subscribed  an  oath,  nor  received  a  certificate  of  appointment, 
nor  legally  entered  upon  the  duties  of  such  office.  3.  That  said 
Thompson  was,  during  all  the  time  when  he  was  acting  as 
such  deputy,  one  of  the  legally  elected,  qualified  and  acting 
county  commissioners  of  said  county.  4.  That  said  bond  was, 
and  is,  an  official  bond,  and  should  have  been  payable  to,  and 
sued  by,  the  State  of  Indiana.    6.  Accord  and  satisfaction. 

A  demurrer  was  sustained  to  each  of  the  paragraphs  of  the 
answer  numbered  two,  three  and  four.  The  grounds  of  ob- 
jection were:  1.  Insufficiency  of  statement  of  facts.  2.  That 
tiie  defendant  was  estopped  by  the  recitals  in  the  said  bond 
from  setting  up  the  answer  so  pleaded.  These  rulings  pre*> 
sent  the  first  question  in  the  case. 

We  are  of  opinion  tliat  there  was  no  error  in  the  rulinga 
upon  demurrers.  The  defendant  was  estopped  by  the  recitals 
in  the  bond,  from  setting  up  the  matters  attempted  to  be 
pleaded  in  the  second  paragraph  of  the  answer.  As  to  the 
third  paragraph,  the  facts  stated  were  not  sufficient  to  bar  the 
action.  Without  stopping  to  determine  whether  a  deputy 
treajsurer's  place  is  a  lucrative  office,  or  not,  it  appears  to  us 
that  if  it  is,  then  the  acceptance  of  the  place  vacated  that  of 
county  commissioner  (Dailey  v.  The  State^  8  Blackf.  829) ; 
and  if  it  is  not,  then  there  is  no  foundation  for  the  answer. 
As  to  the  fourth  paragraph,  we  have  not  been  referred  to  any 
statute,  and  we  know  of  none,  requiring  the  bond  to  be  of  the 
character  indicated.  In  the  absence  of  a  statute,  the  bond 
would  be  good  as  between  th^  parties.  Keply  to  the  fifth 
Vol.  XVI— 24 
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iUf  Ten,  paragraph,  admitting  the  reception  by  plaintiff  of  $90  ftom 
.1861.  aaid  Luoas,  to  be  credited  on  the  delinquency  of  !I%ompmm^ 
bat  denying  that  it  was  in  full  Batiflfaction,  or  so  intended. 

Trial,  finding,  and  judgment  for  $363,  the  amount  found 
due.  There  was  no  motion  to  correct  the  finding  by  the 
pleadings ;  nor  does  the  record,  under  the  rule  of  this  Court, 
show  that  all  the  evidence  is  therein  contained. 

Per  Curiam. — ^The  judgment  is  afEhrmed,  with  8  per  ceot 
damages  and  costs. 

O.  S.  Hamilton^  for  the  appellant 

A.  J.  Boone,  for  the  appellee. 


Tewstt  v.  Sausbcbt. 


June  IL 


APPEAL  from  the  Viffo  Circuit  Court. 

Per  Curiam, — Suit  by  an  assignee  upon  a  promissory  note. 
Answer :  '^  1.  That  the  note  sued  on  was  transferred  to  plain- 
tiff  by  the  payee  after  it  became  due,  and  that  the  same  was 
canceled  between  the  defendant  and  the  payee  before  it  was 
indorsed  to  the  plaintiff."  How,  or  upon  what  consideration, 
is  not  shown.  ^*  2.  By  arrangement  with  the  payee,  said  note 
was  to  be  paid  by  yearly  installments  of  $50,  in  this  way, 
riz.,  said  note  was  a  voluntary  subscription  to  the  Female 
College  at  Terre  Haute^  of  which  said  payee  was  the  facto- 
tum, and  was  wholly  without  consideration,  and  defendant  not 
liable  to  pay  it ;  but  after  it  was  executed,  he  agreed  to  pay 
it  as  fast  as  the  daughter  of  defendant  could  get  the  worth  of 
it  in  the  way  of  yearly  tuition."  Demurrer  sustained  to  these 
paragraphs.  Judgment  for  plaintiff  This  was  right  Pierce 
V.  Ruley,  5  Ind.  69 ;  Watkine  v.  Eamee,  9  Cush.  (Mass.)  537. 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs. 

«/.  P.  Baird,  for  the  appellant 

OkofrUe  Cruffly  for  Ae  appellee. 
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Smawlet  v.  Stabk.  1861. 

JUDT 

APPEAL  from  the  Decatur  Circuit  Court.  t. 

Per  Curiam. — Motion  for  re-taxation  of  costs  in  the  Court    «^<*"w*>*« 
bolow.    The  motion  was  founded  upon  a  written  statement,  liiesdoy, 
setting  out  the  items  alleged  to  have  been  taxed  by  the  clerk  "^""^  ^^' 
to  the  several  parties.    The  motion  was  submitted  to  the 
Court,  and  overruled.    A  bill  of  exceptions  shows  the  fore- 
going facts ;  thus  making  a  case  falling  within  the  rule  laid 
down  in  Conner  v.  Winton^  10  Ind.  25.    But  though  the 
appellant  got  his  case  rightly  before  the  Court  below,  he 
has  not  got  it  before  tliis  Court.    Neither  the  evidence,  nor 
grounds  upon  which  the  Court  below  decided,  are  in  the 
record. 

The  judgment  is  affirmed,  with  costs. 

c/1  S.  Scohey^  for  the  appellant. 

James  Oavin  and  Oscar  B,  Hord^  for  the  appellee. 


<  ^%m  i> 


JuDT  and  Another  v.  Johnson. 

Sietion  244  of  the  code,  which  allows  the  party  producing  a  witnen  to* 
impeach  him,  by  showing  that  he  has  made  statements  different  firom  his 
present  testimony,  does  not  authorize  such  impeachment  unless  a  proper 
ibandation  has  first  been  laid,  by  asking  the  witness  whether  he  made 
the  statements  imputed  to  him ;  calling  his  attention  to  the  time,  place, 
and  person  involyed  in  the  supposed  contradiction. 

APPEAL  from  the  Warren  Circuit  Court.  Tnudafr 

WoKDSN,  J. — ^This  was  an  action  by  Johnson  against  the 

appellants,  upon  a  promissory  note  made  by  Judy  and  MalaU 

to  Thom/is  Lyons^  and  by  the  latter  indorsed  to  the  plaintiff. 

y^dict  and  judgment  for  the  plaintiff. 

The  only  question  arising  in  the  case,  is  involved  in  the 

raling  of  the  Court  below  in  rejecting  certain  evide&ee 

oflfored  by  the  defendants. 
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May  Term,  On  the  trial,  nnder  the  isenes  joioed,  it  became  a  material 
loPl'  question  whether  a  part  of  the  consideration  of  the  note  was 
JuDT  ^^  the  rent  of  a  certain  pastare  field,"  which  had  been  let  to 
Judy  by  one  Richard  S,  Lyons. 

The  defendants  offered  in  evidence  the  deposition  of  Rich-^ 
ard  S.  Lyona^  taken  by  them,  in  which  the  witness  deni^, 
in  substance,  that  such  rent  formed  any  part  of  the  consid- 
eration of  the  note,  by  stating  that  the  note  was  given  for 
another  and  a  different  consideration.  The  defendants  then 
offered  to  prove  by  a  competent  witness  ''a  conversation 
between  said  Richard  S,  Lyons  and  Benjamin  Judy^  one 
of  the  defendants,  to  show  that  the  said  note  was  given,  in 
part,  in  consideration  of  the  rent,"  &c.  This  evidence  was 
objected  to,  and  the  objection  sustained.  To  the  rejection  of 
the  evidence  the  defendant  excepted. 

The  counsel  for  the  appellants  refer  us  to  1  Greenlears  Ev., 
§  444,  as  authority  for  the  admission  of  the  evidence  offered. 

The  question  is,  perhaps,  governed  by  our  statute.  It 
provides,  that  "  The  party  producing  a  witness  shall  not  be 
allowed  to  impeach  his  credit  by  evidence  of  bad  character, 
unless  it  was  indispensable  that  the  party  should  produce 
him,  or  in  case  of  manifest  surprise,  when  the  party  shall 
have  this  right ;  but  he  may  in  all  cases  contradict  him  by 
other  evidence,  and  by  showitig  that  he  has  made  statements 
different  from  his  present  testimony."     Code,  §  244. 

The  evidence  offered,  it  will  be  observed,  went,  at  moat^ 
only  to  show  that  the  witness  had  made  statements  in  relation 
to  the  consideration  of  the  note,  different  from  his  deposition. 
The  statute,  we  think,  if  deemed  as  embracing  the  case, 
should  be  construed,  in  reference  to  the  rules  of  law  as  to  this 
mode  of  impeaching  witnesses  generally.  It  is  abundantly 
established,  that  before  a  witness  can  be  impeached  by  show- 
ing  that  he  has  made  statements  out  of  Court  different  from 
his  testimony,  the  foundation  miist  be  first  laid  by  having 
asked  him  whether  he  made  the  statements  imputed  to  him; 
calling  his  attention  to  the  time,  i)laco,  and  person  involved 
in  the  supposed  contradiction.  1  Greenl.  Ev.,  $462;«Ind« 
Dig.,  §  113,  p.  435.  Here,  no  such  foundation  was  laid,  and 
the  evidence  was  properly  rejected. 
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P0t  Curiam. — ^The  judgment  is  affismed,  widi  5  per  cent.  May  Tem, 
damages  and  coats.  l^^l- 

J.  R.  M.  Bryantj  for  the  appellants.  Hoi.Giorr 
B.  A.  Chandler^  for  the  appellee.  Wilm. 


■  ■ » 1 


HoLCROFT  and  Others  v.  Wilkbb. 

Suit  tgiiiffit  the  owners  of  a  steamboat  upon  certain  bills  and  notes  made 

and  accepted  by  the  master,  and  purporting  to  bare  been  giyen  for  the 

use  of  the  boat,  for  insurance,  ice 
Beld,  that  prima  fade  the  master  had  no  authority  to  bind  the  ownen  to 

the  payment  of  the  bills  or  notes. 
EUd,  also,  that  he  had  no  right  as  master,  though  himself  a  part  owner,  to 

insure  for  the  other  joint  owners. 

APPEAL  from  the  Otawford  Common  Pleas.  IbesAw, 

PjBSKms,  J. — Holoroft  was  part  owner  and  master  of  flie  *"** 
steamboat  Diamond^  and  while  being  so  he  drew  bills  of 
exchange  and  gave  promissory  notes  for  moneys,  &c.,  stated 
in  the  bills  and  notes  to  be  for  the  use  of  said  steamboat 
Diamond.  Two  of  the  notes  are  stated  to  have  been  giren 
for  insurance  on  the  boat.  Holoroft  procured  Wilkes  to 
become  surety  on  the  bills  and  notes  mentioned.  Wilkes  had 
to  take  up  the  paper,  and  he  now  sues  all  the  persons  who, 
he  alleges,  were  the  owners  of  the  Diamond^  to  recover  back 
the  sums  he  was  compelled  to  pay  by  reason  of  his  surety- 
ship. He  recovered  below.  The  evidence  is  all  of  record. 
No  authority  was  shown  to  have  been  specially  conferred  on 
the  master  to  give  the  paper  in  question;  nor  to  procure 
insurance  on  the  boat.  No  evidence  was  given  touching  the 
consideration  of  any  of  the  paper. 

If  Holoroft  had  no  authoiity  to  bind  the  owners  of  the  boat, 
personally,  by  the  paper  in  question,  Wilk^e  can  not  recover 
from  them,  with  the  exception  of  Holcrcfty  the  money  he 
paid  to  take  up  the  paper.  Prima  faoie^  Holoroft  had  no 
right  to  bind  the  owners  by  it    8uch  right,  as  a  general  one, 
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Majr  Tara,  was  Bot  inddent  ta  his  ofBce  as  maater.  TTis  A^trwra, 
1861.  3  Oond.  R.  491;  Glark  v.  Humphreys,  S5  Musonri,  9§. 
He  had  no  right  as  master,  even  though  a  part  owner,  to 
insure  for  the  other  part  owners.  Patterson  t.  Chalmers, 
7  B.  Mon.  595. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  except 
as  to  Holcroft  and  St^ton,  against  whom  it  is  aflSrmed. 
Cause  remanded,  &c. 

a.  and  IT.  Crawford,  for  the  appellants. 

W.  Q.  Oresham,  for  the  appellee. 


■ »» ■  < 


Walls  and  Others  v.  Johnsoh  and  Others. 


,Jam  11. 


Where  property  seized  by  a  sheriif  on  execution  is  replevied  from  his  pos- 
session, and  •  judgment  is  afterward  rendered  in  his  &yor  for  a  return, 
the  ezecBtion  plaintifir  may  join  with  the  sheriff  in.  an  action  oa  lb* 
repLevin  bond. 

Qumre:  Whether  the  sheriff  might  not  sue  alone,  as  trustee,  or  assign  the 
bond  to  the  execution  plaintiff. 

If  a  Judgment  of  return  in  a  replevin  suit  can  be  impeached  by  the  sureties 
for  fraud,  in  making  their  defense  to  an  action  on  the  bond,  it  must  be  for 
the  fraud  of  the  defendant  in  that  suit^  and  not  for  the  fraud  of  the  plaifr" 
tiff  in  letting  the  judgment  go. 

In  an  action  on  a  replevin  bond,  for  a  failure  to  return  the  property  aooording 
to  the  judgment,  if  the  property  could  have  been  returned  and  was  not,  bat 
was  converted,  interest  on  the  value  of  the  property  from  the  date  of  the 
judgment  of  return  may  be  allowed  as  damages. 

APPEAL  from  the  Putnam  Circuit  Conrt 

PsBKiNs,  J. — Lucien  Lemon,  becoming  pecuniarily  embar- 
rassed, made  an  assignment  of  his  property  to  John  C  Turk 
and  JPCauney  Hartly.  Certain  judgment  creditors  of 
Lemon  caused  executions  to  be  issued,  placed  in  the  hands  of 
sheriff  Johnson,  and  levied  on  said  goods.  Turk  and  HarS/y, 
the  assignees,  replevied  the  goods,  and  executed  the  following 
obligation^  viz., 
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^M(kMnm/  Hartly  and  John  O.  TmJc\    Putnam  Circnit  lUy  Ttm^ 

y.                              >  Coart,  April  term,  1861. 
Anderson  Johnson.                ;       A.  D.,  1855. 


Waua 
"We  undertake  that  ir(7awnwZrar%  and  .A?An  a  TwrA     ^    v. 

•hall  proflecute  this  action  with  effect,  and  without  delay,  and 

rotnm  the  property  in  controversy  to  the  defendant,  [sheriff 

JohnMn^  if  a  return  shall  be  adjudged  by  the  Court,  and  pay 

him  all  such  sums  of  money  as  he  may  recover  against  the 

plaintiffi  in  this  action,  [Turk  and  Hdrtly^  for  any  cause 

whatever,  (Signed^    John  C.  Tubk, 

m.  c.  eustly, 

Cldtfon  Walls, 

William  Kusblkb, 

Jeffebsoh  Walls." 

"  Approved  by  me,  February  14, 1866, 

"  Gbbsncjp  Lsb,  Cor.  of  Putnam  County." 

Ikirh  and  Hartly  did  not  prosecute  the  suit  to  effect,  and 
a  return  of  tlie  goods  was  adjudged,  but  was  not  made.  The 
sheriff^  and  the  execution  plaintiff  for  whom  he  seised  tha 
property,  join  in  this  suit  upon  the  foregoing  obligation  for 
the  return  of  the  property.  We  think  they  were  all  beii»* 
ficially  interested  in  it  Perhaps  the  sheriff  might  have  sued 
alone,  as  a  trustee,  and  perhaps  he  might  have  assigned  the 
instrument  to  the  execution  plaintiffs ;  but  we  see  no  objection 
to  the  suit  aa  brought.  The  sheriff  is  interested  to  the  amount 
of  his  costs. 

The  sureties  in  the  instrument  sued  on,  viz.,  Walls^  Kinder 
and  Walls^  allege  in  their  answer,  that  the  judgment  for  the 
return  of  the  property  to  the  defendant  in  the  replevin  suit 
was  fraudulent;  in  this,  that  the  suit  was  badly  managed  by 
Turk  and  Hartly^  the  assignees ;  that  they  swore  hard,  <&c., 
and  that  they  thus  acted  in  conspiracy  with  the  execution  plain- 
tiffi,  '^  or  some  one  of  them."  But  they  specify  no  act  of  par- 
ticipation whatever  of  any  one  of  tliem  in  the  alleged  wrongful 
acts  of  the  assignees ;  while  tlie  assignees  allege  as  the  reason 
why  they  did  not  return  the  property  pursuant  to  the  judg* 
ment,  that  their  sureties,  now  complaining  co-defendants  in 
this  suit,  took  possession  of  it,  and  appropriated  it  tp  their 
own  use. 
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Wtf  Term,       The  Court  hdd  the  answer  bad.    We  tiiink  the  hddbg 

1861.     was  correct.    Admitting,  withoat  deciding,  that  under  ih» 

WiMKEBON  code,  the  judgment  might  be  impeached  in  this  collateral  Boit^ 

^V*         for  fraud,  (see  Button  v.  Denton^  2  Ind.  644,)  still  it  must 

be  for  fraud  of  the  defendants  in  recoyering  the  judgment,  not 

for  misconduct  of  the  plaintifb  in  the  suit,  in  letting  judgmmt 

go  against  them.    For  that  misconduct  the  sureties  became 

responsible  by  their  obligation,  and  should  have  attended  at 

tfie  time,  and  seen  to  it  that  the  suit  was  properly  conducted. 

In  the  replevin  suit,  it  was  the  duty  of  the  Court  to  have 
given  judgment  for  the  value  of  the  property,  if  it  could  not 
be  returned.  That  judgment,  if  rendered,  would  have  drawn 
interest  from  its  rendition.  If  the  properly  could  have  been 
returned,  pursuant  to  the  judgment  of  return,  and  was  not, 
but  was  converted  by  the  obligees  in  the  instrument  sued  on, 
we  think  the  jury  might  allow  interest  on  the  value  of  the 
property  from  the  date  of  the  judgment  of  return,  as  dama- 
ges, in  a  suit  on  the  written  obligation  for  return,  or  payment 
of  damages.  Ind.  Dig.,  p.  55,  et  seq.;  Orahs  v.  MiekU^  5 
Ind.  145 ;  Ind.  Pr.,'  p.  606 ;  and  2  B.  S.,  p.  122,  which  author* 
iaes  the  giving  of  damages  for  the  detention  of  property. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

J.  P.  Usher  and  J.  Oovjgill^  for  the  appellants. 

B.  L.  Bathaway  and  W.  A.  McKemUy  for  the  appdlees. 


»  ■»■   4 


WiLKBBSOK  V,   SpBINOBB. 

Tvfdav,  APPEAL  from  the  Putnam  Common  Pleas. 

Per  Curiam. — Suit  by  Springer  against  Wilkerson^  for 
diverting  a  water-conrse  from  the  lands  of  the  plaintiff.  Hie 
defendant  answered  in  five  paragraphs,  embracing  a  denial, 
justification  as  supervisor  of  highways ;  and  liberum  tene 
mentum.  Replication  in  denial ;  trial,  verdict  and  judgment 
for  the  plaintiff 
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MoObat 

T. 

Stbwait. 


The  eonnsel  {or  appellant,  in  their  brief,  make  two  points   Hay  Ten*^ 
fer  the  reversal  of  the  judgment:  1.  The  refhsal  of  the  Court      1861> 
to  admit  the  record  of  a  deed  to  be  given  in  evidence;  and, 
2.  The  reftiBal  of  the  Court  to  give  a  certain  instruction  asked. 

The  ground  of  the  objection  to  the  proffered  evidence  does 
not  appear  in  the  record,  nor  are  we  in  any  manner  informed 
on  what  ground  it  was  rejected ;  hence  we  must  presume,  in 
fiivor  of  the  ruling,  that  it  was  properly  rejected. 

As'  to  the  instruction  asked,  the  evidence  not  being  in  the 
record,  we  must  presume  it  was  refused  because  not  appli- 
cable  to  the  case  made  by  the  evidence,  if  abstractly  eonect. 

The  judgment  is  affirmed,  with  costs. 

James  A.  Orawley  and  MaUon  dk  Scott ^  for  the  appellant. 

Williamson  and  Doggy ^  for  the  appellee. 


MoCbat  v.  Stewabt  and  Another. 

The  aflkbiTits  of  jurors  themaelyes  are  not  admiBsihle  to  impeach  their 
rerdict,  and  a  forHon,  an  affidavit  of  a  stranger  as  to  the  statements  of 
jurors,  when  not  under  oath,  ought  not  to  be  received. 


APPEAL  from  the  Union  Circuit  Court.  2lid«bv, 

WoBDKN,  J. — Suit  by  the  appellees  against  the  appellant,  ^^"^  ^^ 
to  recover  an  account  for  lumber.  Trial ;  verdict  and  judg- 
ment for  the  plaintiff.  The  defendant  mpved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary  to  the  law,  and 
not  sustained  by  the  evidence;  and  because  of  the  misconduct 
of  the  jury.  The  evidence  is  not  before  us;  and  there  is, 
therefore,  no  question  presented  as  to  its  sufficiency. 

In  support  of  the  alleged  misconduct  of  the  jury,  the 
defendant  filed  the  affidavits  of  two  third  persons,  detail* 
ing  conversations  had,  after  the  trial,  between  one  of  the 
jurors  and  the  affiants,  in  reference  to  the  juror's  vicMrs  of 
#ome  of  the  evidence,  and  the  costs  in  the  case.  Without 
stopping  to  inquire  whether  the  affidavits  had  any  tendency 
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Cta 
IUtis. 


Mif  Tmm,  to  akow  miiooDdiiet  in  the  joiy,  we  decade  the  eMMe  vptm 
Ip^l-  the  groand  that  the  affidavitB  were  wholly  inoiimi^ihu  ^j^ 
impeach  the  verdict  The  affidavits  of  juon  themselveB  are 
not  admitted  to  impeach  their  verdict ;  and,  a  faHioriy  as 
affidavit  of  a  stranger,  of  their  statementB  on  the  subject  when 
not  nnder  oath,'  ought  not  to  be  received.  Drummand  v* 
LesUe,  6  Blackf.  453. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per  ceut. 
damages  and  costs. 

Urualer  and  J.  F.  Oardner^  for  the  appellants 
In  Taryan^  for  the  appellees. 


■  >■  i 


Ooz  V.  Davis. 


Wedne$iay^ 
June  12. 


Where  the  asffignor  of  an  aooount  is  made  a  defendant  to  answer  as  to 
interest,  and  appears  and  confesses  the  assignment,  his  interest  is  not  ad- 
yerse  to  that  of  the  plaintiff^  and  he  is  not  a  competent  witness  for  the 
plaintiff  to  prove  the  claim. 

Bait  on  an  assigned  account,  begun  before  a  justice  of  the  peace,  and  i^pposled 
to  the  Oirouit  Court  After  the  assignor  bad  answered,  eonfiHsfaig  tJte 
assignment,  the  plaintiff  dismissed  the  suit  as  to  him ;  and  thereupon,  on 
motion  of  the  debtor,  the  case  was  dismissed  as  to  him  also. 

Edd,  that  when  the  assignor  went  out  of  Court,  by  the  dismissal  of  the  cause 
as  to  him,  his  answer  went  with  him ;  and  there  being  then  a  defect  of  par- 
ties^  the  action  of  the  Court  in  dismissing  the  cause  was  not  smmeooa 


APPEAL  from  the  Delaware  Circuit  Court 

WosDEKy  J. — Cox  sued  Davie  and  Sample^  before  a  justice 
of  the  peace,  on  an  account  alleged  to  be  due  from  Davie  to 
Sample^  and  by  Sample  assigned  to  the  plaintiff. 

The  cause  was  appealed  to  the  Circuit  Court,  where  Sam 
pie  filed  an  answer,  admitting  the  assignment  of  the  account 
by  him  to  the  plaintiff. 

A  jury  being  sworn  to  ti^y  the  cause,  the  plaintiff  offered 
Sample  as  a  witness  to  prove  the  claim  which  was  the  founda- 
tion of  the  action,  but  objection  being  made,  the  testimony 
was  excluded. 
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We  perceive  no  error  in  thiB  mling.    To  be  snre,  Cox  and  M^  T«ti, 
Sample  occnpied  nominally  adverse  poeitionB  on  the  record,      \o^\» 
but  really  their  interests  were  identical,  and  not  adverse ;  hence        Oox 
Sample  was  not  a  competent  witness  for  the  plaintiff  to  prove      d^^ 
die  alleged  claim.    This  position  is  fnlly  sustained  by  the 
ease  of  Suyift  v.  Ellsworth^  10  Ind.  206. 

After  this,  the  plaintiff  dismissed  the  canse  as  to  Sample  / 
whereupon  the  defendant  Dam%  moved  to  dismiss  the  canse, 
for  want  of  proper  parties.  The  Conrt  having  given  the 
plaintiff  leave  to  reinstate  Sample  as  a  defendant,  which  be 
declined  doing,  sustained  the  motion  to  dismiss,  and  the  plain- 
tiff excepted. 

We  are  of  opinion  that  there  was  no  error  in  this  mling. 

It  is  insisted  by  the  appellant,  that  as  Sample  was  only  a 
necessary  party  for  the  purpose  of  answering  as  to  the  alleged 
assignment,  or  his  interest  in  the  subject  of  the  action,  and  he 
having  made  such  answer,  it  was  unnecessary  that  he  should 
be  IcMiger  continued  a  party.  But  this  position  can  not  be  • 
maintained.  When  Sample  went  out  of  Court,  by  the  dis- 
missal of  the  cause  as  to  him,  his  answer  went  out  with  him. 
He  could  not  be  in  Court  and  out  of  Court  at  the  same  time: 
in  Court  for  one  purpose,  and  out  of  Court  for  another.  In 
the  case  of  Sloan  and  Another  v.  Wit^ank^  12  Ind.  444,  it 
was  held,  that  if,  after  pleading,  a  defendant  withdraw  his 
appearance,  his  pleadings  go  with  it;  that  without  an  ap- 
pearance, a  party  can  not  answer;  nor  can  he  have  an  answer 
standing,  where  there  is  no  appearance.  The  same  principle 
applies  here. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

C.  B.  Smith  and  Thomae  J.  Sample^  for  the  appellant 

Walter  Maro\  for  the  appellee. 
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Wednesday^ 
June  12. 


Cbawfobd  and  Others  v.  Dunham. 

APPEAL  from  the  Delaware  Common  Pleas. 

Per  Curiam. — Suit  on  a  bill  of  exchange,  against  the 
drawer,  acceptor  and  indorsers,  all  of  whom,  it  appears,  were 
residents  of  Hancock  county,  except  the  immediate  indorser 
of  plaintiff, 'namely,  The  Bank  of  the  State  of  Indiana.  It 
is  averred  that  said  bank,  by  its  Branch  at  Muncte^  assigned 
said  bill  to  the  plaintiff  without  indorsement  in  writing,  and 
is  hence  made  a  defendant  to  answer  as  to  said  assignment. 
The  bank  answered,  admitting  the  assignment,  and  disclaim- 
ing any  interest  in  the  bill.  There  was  no  evidence  as  to 
such  assignment.  The  only  point  made  in  the  brief  of  appel- 
lants is,  that  there  should  have  been  such  proof;  that  such 
assignment  was  a  subterfuge,  to  give  the  Courts  of  that  county 
jurisdiction. 

We  are  of  opinion  that  considering  the  pleadings,  the 
answer  of  the  bank,  no  proof  was  necessary  as  to  the  assign* 
ment  of  said  bill  to  the  plaintiff. 

The  judgment  is  afSrmed,  with  3  per  cent  damages  and 
costs. 

John  Z.  Ketcham  and  J.  Mitchell^  for  the  appellants. 

0.  E*  Shipley^  and  A.  Kilgore^  for  the  appellee. 


i«i^i«^>*i 
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Plumsceb  and  Another  v,  Shirlet. 

Suit  to  reoorer  the  possession  of  personal  property.  Answer :  1.  Property 
in  the  defendants.  2.  Property  in  others,  by  virtue  of  a  chattel  mort- 
gage ftx>m  the  defendants.  Reply  :  That  the  property  was  in  the  poopenskm 
of  the  defendants,  by  virtue  of  a  contract  between  plaintiff  and  defend* 
ants,  as  follows :  *'  We  have  this  day  received  of  8.^  in  trust,  the  following 
property,  (describing  it,)  the  ownership  of  which  is  exclusively  vested  in 
said  8.;  which  property  we  agree  to  keep  until  October  1,  1859  ;  and  if 
W6  shall  pay  to  said  B.  $180,  as  set  forth  in  our  three  promissoij 
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lioiM»  then  the  ownership  of  said  property  shall  Test  in  us^"  fta  May  Teril^ 
(signed  by  the  defendants);  that  the  defendants  had  not  paid  the  said       1861. 
notes,  &C.  ""Z"  " 

Odd,  that  had  the  instrament  been  given  as  a  mere  secarity  for  the  pay-  y^ 

ment  of  loaned  money,  it  would  in  legal  effect  have  been  a  chattel  mort-      SmBUBT. 

JEfeM,  also^  that  as  the  instrument  was  g^ven  upon  a  sale  and  delivery  of  the 
property,  and  its  language  plainly  indicates  an  intent  that  such  sale  and 
delivery  should  not  divest  the  plaintiff's  title,  until  the  vendees  should 
perform  the  condition  subsequent,  it  must  be  held  to  be  a  conditional  sale. 

APPEAL  from  the  Tipton  Common  Pleas.  ITeinewi^jr, 

Davison,  J. — This  was  an  action  of  replevin,  by  Shirley^ 
who  was  the  plaintiff,  against  the  appellants,  who  were  the 
defendants.  Tlie  charge  is,  that  the  plaintiff  is  the  owner 
of  four  oxen,  two  ox  yokes,  one  log  wagon,  and  two  log 
chains,  all  of  the  value  of  $206,  of  which  he  is  entitled  to 
possession.  But  he  avers  that  the  defendants  are  now  in  the 
possession  of  said  property,  and  detain  the  same  from  him 
unlawfully  and  without  right,  &c.  Defendants  answered: 
1.  Nbn  deiineL  2.  Property  in  themselves.  8.  That  the 
goods  and  chattels  described  in  the  complaint  were,  at  the 
commencement  of  this  suit,  the  property  of  James  FranJdin 
and  Silas  Needham;  for  this,  that  on  September  25, 1859,  the 
defendants,  being  the  owners  of  said  property,  transferred  the 
same  to  Franklin  and  Needham^  by  a  written  instrument, 
commonly  called  a  chattel  mortgage,  which  was  duly  recorded, 
ifec,  wherefore  they  pray  judgment,  &c.  To  these  paragraphs 
the  plaintiff  replied :  1.  By  a  general  traverse.  2.  That  the 
goods  and  chattels  sued  for  in  this  action  are  in  the  possession 
of,  and  held  by,  the  defendants,  by  virtue  of  a  written  con- 
tract in  these  words : 

"  This  is  to  certify  that  we  have  this  day  received  of  Emhly 
Shirley^  in  trust,  two  yoke  of  oxen  and  one  wagon,  worth 
$180,  the  ownership  of  which  is  exclusively  and  uncondition- 
ally vested  in  said  Emhly  Shirley;  which  we  agree  to  keep 
and  use  until  October  1,  though  not  to  abuse,  or  transfer  the 
Bame  into  other  hands :  Provided^  however,  we  pay  to  the 
said  Shirley  $180,  as  set  forth  in  three  notes  of  even  date 
herewith,  and  due  as  follows ;  one  note  for  $25,  due  July  1, 
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Hi^  Tern,   1869,  and  one  for  $35,  due  September  1,  1859,  and  omt  ht 

1861.     f95j  due  October  1, 1859;  then,  upon  the  redeeming  of  said 

Plvuue    three  notes  previouB  to  said  first  day  of  October^  the  owner- 

J^^^     ship  of  said  property  will  vest  in  ns,  to  the  exclusi(xi  of  all 

interest  in  Emily  Shirley, 

Given  under  onr  hands  and  seals,  May  30, 1859.'' 

^^  Benjamin  Kknney.     -^  seal,  y 

"  HaEBKON   PlUMMEE.  ^  SEAL.  ^ 

It  is  averred  that  the  defendants  &iled  to  pay  said  notes, 
or  either  of  them,  by  October  1,  1859,  and  that  the  same 
yet  remain  due  and  unpaid.  And  that  afterward,  and  before 
the  commencement  of  this  suit,  he,  the  plaintiff  demanded 
of  the  defendants  the  possession  of  said  property,  but  they 
refused  to  deliver  the  same  or  any  part  thereof  to  him, 
wherefore,  &g.  To  this  paragraph  of  the  reply  the  defend- 
ants demurred ;  but  their  demurrer  was  overruled,  and  they 
excepted.  And  thereupon  the  issues  were  submitted  to  the 
Court,  who  found  for  the  plaintiff,  and  upon  its  finding  ren- 
dered judgment,  &c. 

This  ruling  involves  an  inquiry  as  to  the  character  of  the 
instrument  set  forth  in  the  plaintifi^s  second  reply.  The 
appellee  contends,  and  the  Common  Pleas  decided,  that,  in 
legal  effect,  it  was  a  conditional  sale;  while  on  the  other 
hand,  it  is  claimed  to  be  a  chattel  mortgage.  The  latter 
construction  would  be  plainly  correct,  had  the  instrument 
been  given  as  a  mere  security  for  the  payment  of  loaned 
money ;  but  as  we  construe  the  writing,  it  was  given  upon  a 
sale  and  delivery  of  the  property  by  the  plaintiff,  the  legal 
owner,  to  the  defendants.  And  its  language  seems  to  be  suf- 
ficiently emphatic  to  indicate  an  intent  that  such  sale  and 
delivery,  when  it  was  made,  should  not  divest  the  plaintiff's 
title ;  and  that  his  title  was  not  to  be  divested,  unless  upon 
the  performance,  by  the  defendants,  of  a  condition  subse- 
quent It  is  true,  the  leaning  of  Courts  is  against  conditional 
sales;  "and  doubtful  cases  have  generally  been  considered 
mortgages."  Conway^ a  Executors  v.  Alexander^  7  Cranch, 
S19.    But  here,  there  seems  to  be  no  doubt  as  to  the  intention 
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of  the  pftrtieB*  The  ownership  of  the  property  was  to  remain  1^  '^tnk, 
*^ ^[clnsiyelj  vested •*  in  the  pfeuntiff,  and  was  not  to  be  vested  J^BBl. 
in  the  defendants,  unless,  prior  to  October  1, 1859,  they  fully 
paid  the  purchase  money.  This  is  obviously  the  proper  con- 
struction of  the  instrument ;  and  at  <xice  shows  that  the  parties 
intended  a  conditional  sale^  and  not  a  mortgage.  BarrM  v. 
Pritchard,  2  Pick.  612;  Herring  v.  WUlard,  2  Bandf.  418; 
King  v.  WUkins,  11  Ind.  347 ;  Thomas  v.  Wintera^  12  Ind. 
822 ;  Srong  v.  Taylor,  2  Hill.  826 ;  Brewster  v.  Baker^  20 
Barbour,  364.  The  demurrer  was  not,  in  our  opinion^  widl 
taken. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Joseph  A.  Lewis,  for  the  appellants. 

T.  J.  Harrison  and  John  Qreen^  for  the  appellee. 


.  •  I 


Pickle  and  Another  v.  Btbbs. 

APPEAL  from  the  Knox  Circuit  Court.  VMnssiaif, 

Per  Curiam. — 8uit  against  two,  for  a  tort  committed  •^"'**  ^^ 
jointly.  Several  judgments  for  damages.  This  was  error. 
Ind.  Pr.,  p.  144.  This  case  differs  from  Johnson  v.  Vutriek, 
14  Ind.  216,  in  this:  that  here,  the  trial  was  a  joint  one,  a 
single  verdict,  and  the  Court  trying  the  cause  had  the  whole 
matter  before  it.  No  plea,  or  motion,  was  required  to  hing 
before  the  Court  any  former  judgment.  See  2  Hilliard  on 
Torts,  p.  464,  et  seq.;  1  Archb.  Pr.  218,  219 ;  6  T.  Eep.  199, 
200 ;  1  Wilson,  80,  and  306. 

The  judgment  is  reversed,  back  to  the  issue,  with  costs. 
Cause  remanded  for  a  new  trial,  &c. 

Samuel  Judah,  for  the  appellants. 

(7.  Jf.  AUen  and  If.  Usher,  for  the  appellee. 
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Wednesdajf, 
Jtme  12. 


CASES  IN  TH£  SUPHEME  OOUBT 

FsoMM  and  Another  v.  Lawbbnos. 

A  bill  of  exceptions  DOt  signed  by  the  judge  granting  it,  is  a  nullity. 

APPEAL  from  the  Carroll  Common  Pleas. 

Per  Curiam. — Suit  by  Lawrence  against  the  appellants, 
upon  promissory  notes.  Issue ;  trial ;  verdict  and  judgment 
for  the  plaintiff. 

Ko  question  is  raised  on  the  pleadings,  and  there  is  no  bill 
of  exceptions  in  the  record.  There  is  a  paper  copied  into  the 
transcript  purporting  to  be  a  bill  of  exceptions,  but  it  is  not 
signed  by  the  judge  of  the  Court  below,  and  is  therefore  a 
nullity. 

The  judgment  is  aflSrmed,  with  6  per  cent,  damages  and  costs. 

J.  J,  Mauler^  for  the  appellants. 

2>.  D.  Pratt^  for  the  appellee. 


« »»» • 


Wedneaiay, 
June  12. 


Shaw,  Receiver  of  the  Deer  Creek  Prairie  Protection 
,    Association,  v*  Boylak  and  Others. 

The  act  of  June  12, 1852,  authorising  the  construction  of  leyees  and  drains, 
contains  no  provision  making  the  corporators  individually  liable  for  tbe 
debts  of  corporations  organized  under  it ;  and,  in  the  absence  of  such  a 
provision,  the  general  rule  is  that  they  are  not  so  liable. 

The  (unds  of  such  corporations  are  to  be  derived  from  assessments  upon 
the  lands  beneficially  affected,  and  not  upon  the  corporators  individually* 

APPEAL  from  the  Carroll  Circuit  Court. 

Davison,  J. — ^The  appellant  was  the  plaintiff  below,  and 
the  appellees  the  defendants.  The  facts  of  this  case,  as  they 
appear  in  the  complaint,  are  substantially  these :  On  March 
7,  1863,  the  defendants  under  "An  act  to  authorize  the  con- 
struction of  levees  and  drains,  approved  June  12,  1S52, , 
entered  into  certain  articles  of  association,  in  these  words : 

"  Aet.  1.  The  name  of  this  association  shall  be  the  Deer 
Creek  Prairie  Protection  Association. 
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**  Abt.  2.  The  object  of  this  association  shall  be  to  constrnct  May  Ten©, 
»  levee,  suflScient  to  protect  said  prairie  and  the  adjoining      lo^l- 
botlouQ  from  all  high  water  from  the  Wabash  river,  with  a       fiaiw 
sufficient  culvert  over  the  bayou  over  a  tract  of  land  known  as     g^  '• 
the  jffofT  farm. 

^*  AsT.  3.  Said  levee  to  commence  at  the  bluff  near  Henry 
{7.  William^ J  at  the  upper  end  of  said  prairie,  running  down 
said  river  to  the  high  ground  on  Daniel  F.  Vandevenier's 
section  of  land.  Also,  beginning  at  the  same  ridge  of  high 
ground  north  of  Abraham  Hamilton^  and  running  south  to 
tiie  Wabaeh  river ;  thence  down  said  river  to  some  suitable 
point  on  the  bluf^  near  the  river,  on  said  Barr  tract 

Done  at  Deer  Greek  Prairie^  Carroll  county,  March  7, 
1858. 
(Signed)    *'  John  BotlaiT,  Danist.  Baum,  Chablbb  W. 

BoBBBiBoir,  William  C.  Clabk,  Mibanda  i 
Shaffbr,  John  Runklb,  Abraham  Ham- 
ilton,  DaNIBL  F.  yANDBVBNT£B,  CHRIS- 
TIAN C.  Grbbnup,  John  Greenup." 

These  articles  were  duly  filed  and  recorded,  and  the  defend* 
ants  thereby  became  a  coi'poration,  duly  organized,  under  the 
above  name  and  style.  It  is  averred,  that  while  the  corpo* 
ration  thus  oi^nized  was  in  existence,  the  same,  in  carrying 
out  the  purpose  for  which  it  was  formed,  and  in  the  construc- 
tion of  the  levee  described  in  the  articles  of  association,  in- 
curred an  indebtedness  of  $1,000,  for  which  the  corporation, 
or  itB  officers,  have  provided  no  means  of  payment  That 
said  association,  from  its  organization,  remained  and  contin- 
ued a  corporation  until  the  Novemher  term,  1856,  of  the  Oar- 
roll  Circuit  Court,  when,  by  the  judgment  of  that  Court,  it  was 
dissolved,  and  the  plaintiff  appointed  receiver  of  its  assets. 
And  the  plaintiff,  in  fact,  says,  that  as  such  receiver,  he  pro- 
eeeded  to  collect  and  reduce  to  cash  the  assets  and  credits  of 
the  corporation,  and  so  far  as  he  could,  to  pay  off  its  debts ; 
Irat,  out  of  the  proceeds  of  such  assets  and  credits,  he  has 
been  unable  to  pay  all  the  indebtedness  of  the  corporation ; 
and  he  avers  that  there  still  remains  an  indebtedness  of  said 
eorporatioD,  amounting  to  about  $600,  which  is  unpaid,  and 
which  has  accrued,  and  did  accrue,  in  the  prosecution  of  its 
Vol.  XVI— 26 


■s 
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Shaw 

V. 
BOYLAir. 


May  Term,  legitimate  business.  The  relief  prayed  is,  that  such  procced- 
--_1____  ings  be  had,  that  the  exact  amount  of  the  indebtedness  of 
the  corporation  may  be  ascertained,  and  that  for  the  amount 
60  ascertained,  he,  the  plaintiff,  may  recover  judgment  against 
the  defendants,  &c.,  and  for  general  relief,  &c.  Demurrer  to 
the  complaint  sustained,  and  final  judgment  for  the  defend- 
ants. 

This  complaint  is  said  to  be  defective,  because  it  fails  to 
point  out  the  nature  of  the  indebtedness  upon  vrhich  the 
plaintiff  bases  his  action.  The  statute  under  which  the  co^ 
poration  was  organized,  and  which  constituted  her  charter, 
contains  no  provision  making  the  corporators  individually 
liable  for  her  debts ;  and,  in  the  absence  of  such  a  provision, 
the  general  rule  is  that  they  are  not  so  liable.  To  carry  out 
the  purposes  of  the  corporation,  her  directors,  having  dete^ 
mined  to  construct  a  levee,  or  drain,  are  required  by  the 
statute  to  appoint  three  appraisers,  who  shall  examine  the 
lands  to  be  in  any  way  affected  by  the  proposed  work,  assess 
the  amount  of  benefit  or  injury  to  each  tract  of  land,  and 
make  out  a  schedule  thereof  with  their  assessments,  which 
shall  be  filed  with  the  clerk  of  the  board  of  directors,  who 
shall  cause  the  same  to  be  recorded,  &c.  And  from  the  time 
of  such  recording,  such  assessments  shall  be  a  lien  upon  said 
lands  for  the  amount  of  the  assessments.  And  the  directors 
m&j  order  the  payment  thereof  in  such  time  and  manner,  for 
the  construction  or  repair  of  the  work,  as  they  shall  deem 
proper,  which  shall  be  paid  to  the  treasurer  of  the  corporation 
on  demand,  &c.  And  if  payment  of  the  assessment  be  not 
made,  the  lien  may  be  enforced  by  an  action,  in  the  name  of 
the  corporation,  against  the  owner  of  the  land.  1  R.  8., 
§§  12,  16, 16,  pp.  258,  269.  Thus  it  will  be  seen,  that  the 
funds  of  the  corporation,  requisite  to  the  prosecution  of  the 
work,  were  to  be  derived  from  assessments  upon  the  owners 
of  the  land  thereby  beneficially  affected,  and  not  upon  the 
corporators  individually.  It  can  not  therefore  be  assumed, 
that  they,  as  such  individual  members,  promised,  either 
expressly  or  impliedly,  to  raise  any  portion  of  the  funds 
required  for  the  payment  of  corporate  debts.  They  are,  it  is 
true,  liable  aeverally,  for  the  amounts  respectively  assessed  <m 
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their  several  tracts  of  land ;  but  such  liability  is  not  charged  May  Tenn, 
in  the  complaint,  and  it  seems  to  us  that,  under  their  charter,      1861. 
they  could  not  otherwise  be  held  individually  liable.    We  are      Cabtbr 
of  opinion  that  these  defendants  are  plainly  within  the  general      „  '^' 
rule  to  which  we  have  referred,  and  the  result  is,  the  demurrer 
was  well  taken. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  cost. 

Yfl  G.  Wilson  and  Oeo.  Gardner^  for  the  appellant* 

&  £.  SimSj  for  the  appellees. 


■  •#*  ■ 


Cabteb  v.  Habbis  and  Another. 

When  the  maker  of  a  promissory  note  is  inquired  of  by  a  person  who  has 
already  purchased  the  note,  as  to  its  validity,  and  answers  that  the  note 
is  ail  right,  and  that  he  will  pay  it,  he  is  not  estopped  by  such  promise 
to  contest  the  validity  of  the  note ;  as  the  assignee  did  not  take  it  upon 
the  fidth  of  his  statements. 

APPEAL  from  the  07*ant  Circuit  Court.  Wednesday^ 

WoEDEK,  J.— Suit  by  Carter  against  Ohadiah  H.  Harris  ^^^  ^^' 
and  Pennington  B.  Harris^  on  a  note  made  by  Obadiah  H, 
Ha/ms  to  Pennington  B.  Harris^  and  by  the  latter  assigned 
to  the  plaintiff.  Answer,  by  Ohadiah  H,  Harris^  among 
other  things,  a  set-off  of  a  note  made  by  Pennington  B. 
Harris  to  Ohadiah  H.  Harris.  Trial  by  the  Court ;  finding 
and  judgment  for  the  defendant. 

The  only  important  question  arising  in  the  record  is  whether 
the  defendant  Ohadiah  is  estopped  from  setting  up  his  set-off 
The  facts  on  which  the  estoppel  is  said  to  have  arisen,  are  as 
follows,  viz., 

On  or  about  the  day  the  note  sued  on  was  executed,  one 
Sines,  an  agent  of  the  plaintiff,  saw  Pennington  B,  Harris^ 
who  then  had  the  note  for  sale.  Sines'  had  in  his  possession 
a  deed  executed  by  the  plaintiff  for  certain  lands  in  Miseouri^ 
flie  name  of  the  grantee  being  left  blank;  he  being  an 
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U%j  Tami,  agent  for  the  plaintiff  for  the  purpose  of  eelling  the  land. 
I06I.  Sines  and  Pennington  B.  Harris  made  a  contract,  by  which 
Carteb  the  latter  indorsed  and  delivered  the  note  to  Sines^  as  such 
„^^'^^^  agent,  and  Sines  delivered  the  deed  for  the  lands  to  Penning^ 
ton  £.  Harris,  but  whether  his  name  was  inserted  as  the 
grantee  does  not  appear.  From  two  weeks  to  two  months 
after  this,  Sines,  in  the  presence  of  the  plaintiff,  saw  the 
defendant  Obadiah  H.  Harris,  and  inquired  of  him  as  to  the 
validity  of  the  note,  stating  to  him  that  he  had  bought  a  9600 
note  on  him  of  Pennington  JB.  Harris,  and  asked  him  if  it 
was  all  right.  Obadiah  replied  that  it  was  all  right,  if 
Pennington  sent  him  a  certain  bond,  and  that  he  knew  or 
"reckoned"  Pennington  would  do  that,  and  that  "it  was  all 
right."  Sines  told  him  the  bond  had  nothing  to  do  with  the 
note,  to  which  he  made  no  reply.  Sines  then  told  him  not  to 
purchase  any  notes  or  accounts  against  the  note  thereafter, 
as  he  had  bought  it.  After  this  conversation,  the  plaintiff 
took  the  note  off  the  hands  of  his  agent,  Sines.  The  note  set 
up  by  Obadiah  H.  Harris  as  a  set-off  was  not  acquired 
after  the  conversation  alluded  to,  but  was  then  held  by  him. 
We  are  clearly  of  opinion  that  the  facts  do  not  amount  to  an 
estoppel.  Even  on  the  supposition  that  the  facts  are  otherwise 
sufficient  to  work  an  estoppel,  they  lack  this  essential  requi- 
flite  for  that  purpose,  viz.,  the  note  sued  upon  was  not  pur- 
chased upon  the  faith  of  the  statements  made  by  the  defeod- 
aAt,  Obadiah  H,  Harris,  but,  on  the  contrary,  was  purchased 
and  indorsed  to  the  plaintiff  before  the  statements  were  mada 
We  regard  as  totally  immaterial,  the  fact  that  tlie  plaintiff 
did  not  receive  the  note  from  his  agent  until  after  the  conv^- 
sation  alluded  to.  The  plaintiff  can  occupy  no  better  positioQ 
than  could  Sines,  his  agent,  had  he  been  acting  for  himself. 
Bines  stated  to  the  defendant  that  he  had  bought  the  note, 
asd  it  does  not  appear  that  the  defendant  knew  but  that  he 
had  bought  it  for  himself,  or  that  the  plaintiff  had,  or  was  to 
have,  any  interest  in  it.  Had  the  defendant  Obadiah  H 
Harris  known,  (if  such  were  the  fact,)  or  had  he  been  told, 
that  Sines  was  acting  in  the  purchase  of  the  note  as  agent 
of  the  plaintiff^  and  had  exceeded  his  authority ;  and  liad  tha 
plaintiff  been  induced  by  the  statements  to  ratify  the  acts  of 
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his  agent,  and  receire  the  note  from  him,  a  diflTerent  question  May  Term, 

would  have  been  presented.    The  following  cases  are  in  point,  Iq^J" 

upon  the  question  here  involved.     Black  v.  Mitchell^  14  Ind.  Johnbok 

397 ;  Morrison  and  Newly  v.  Weaver  and  Weaver^  ante^  p.  «,    JL' 

344 ;    Wright  v.  AlUtiy  at  the  present  term.  i^o.  Plamx* 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs.  ^^^^  ^ 

J.  H.  Jones^  for  the  appellant. 

A.  Steele  and  H.  D.  TfwmpBon^  for  the  appellees. 


»>  ^ 


Obaham  v.  Whttb. 

APPEAL  from  the  Johnson  Common  Pleas.  Wednesday, 

Per  Curiam, — ^This  case  turns  entirely  on  the  evidence.  •''*'••  ^'' 
We  can  not  judge  of  the  credibility  of  witnesses.    There  is 
evidence  tending  to  sustain  the  verdict  and  judgment. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

S.  P,  Oyler^  for  the  appellant. 

7!  W.  Woollen^  for  the  appellee. 


»i» 


Johnson  and  Another  v.  The  Wabash  and.  Mount  Vernoh 

Plank-road  Company. 

The  erasure  of  a  writing  does  not,  per  se^  prevent  a  sait  upon  it,  as  paiol 
eYidenoe  is  admissible  to  explain  the  circumstanoes  and  purpose  of  the 
erasure. 

The  oiiganization  of  corporations  for  the  purpose  of  constructing  plank, 
McAdatnized,  or  gravel  road«,  is  a  matter  properly  connected  with  the 
subject  expressed  in  the  title  of  the  act  of  May  12,  1852,  viz.,  "An  act 
authorizing  the  eonstruction  of  plank,  McAdamized  and  gravel  roads.'* 
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May  Term,   A  person  <who  has,  in  connection  with  others,  subscribed  stock  upon  trtides 
1861.  preliminary  to  the  organization  of  a  corporation,  can  not  afterward,  with* 

out  the  consent  of  the  other  subscribers,  withdraw  his  subscription. 
Such  subscriber  may,  perhaps,  refuse  to  sign  the  articles  of  asjiocktion, 


JOHKSON 
V. 

raxWABASR,      where  the  statute  requires  such  articles  to  be  signed  and  recorded,  but 
Ao.  Plank-       the  corporation  having  come  into  legal  existence  may  collect  his  sub- 
scription to  the  preliminary  articles. 


aoadGo. 


Wednesday,        APPEAL  from  the  Wahosh  Common  Pleas. 

June  12.  Perkins,  J. — TTie  Wabash  and  Mount  Vernon  Planhroad 

Company  sued  E.  Z.  and  T,  S.  Johnson^  upon  an  alleged  sub- 
scription of  stock,  and  recovered.  Tlie  company  was  organized 
under  the  general  plank-road  law,  sometime  after  the  John- 
sons had  subscribed,  and  after  numerous  other  persons  had 
subscribed ;  but  before  the  organization  of  the  corporation,  the 
Johnsons^  without  the  consent  of  the  other  subscribers,  with  a 
pen  ]uiife,  so  defaced  their  subscription  as  to  render  it  partially 
illegiole,  but  not  to  such  an  extent  but  that  it  could,  though 
with  dilBSculty,  be  read ;  and  they  did  this  with  the  intention 
of  withdrawing  the  subscription.  The  remaining  subscribers 
subsequently  effected  a  legal  corporate  organization ;  and  that 
organization  sues  the  Johnsons  upon  their  mutilated  subscrip- 
tion. 

The  erasure  of  the  subscription  did  not,  per  se^  prevent  a 
suit  upon  it.  Ind.  Dig.,  §  §  86,  166,  pp.  204,  216.  Explana- 
tory parol  evid^ce  was  admissible.  Hatch  v.  Dickinson^ 
7  Blackf.  48. 

The  title  of  the  act  under  which  the  company  was  organ- 
ized is,  "  An  act  authorizing  the  construction  of  plank,  Mc- 
Adamized  and  gravel  roads."  Such  roads  in  this  State,  we 
know  historically,  have  almost  uniformly  been  constructed  by 
corporate  associations ;  they  have  been  the  agents  for  the  con- 
struction; and  we  think  provisions  furnishing  legal  and 'usual 
instrumentalities  to  accomplish  a  legal  object,  may  be  properly 
connected  with  that  object,  considered  as  a  subject  of  legislation. 
1 E.  S.,  394.  The  main  point  in  this  case  is,  whether  the  John- 
sons could  withdraw  their  subscription,  the  other  subscribers 
not  consenting;  and  we  think  they  could  not.  The  point  has 
been  directly  decided  in  Lake  Ontario^  <&g.  Railroad  Com- 
pany V.  Mason^  16  N.  Y.  Court  of  App.  451.    We  follow 


V. 

Uanna. 
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that  deciaion.    And  aee  Hearten  v.  Fort  Wayiie  and  Cine  in-  May  Term, 
nati  Railroad  Cwnpany^  ante^  p.  275.    The  subscriptions      1861. 
are  upon  a  consideration,  but  the  corporation  can  not  be    Tuk  Ohio 
formed  until  the  requisite  number  sign  articles,  which  shall  ^^^  >^8«i«- 
be  recorded.     We  discover  no  error  in  the  case.  road  Co. 

Perhaps  any  subscriber  of  stock  upon  preliminary  articles, 
may  refuse  to  sign  the  articles  of  association  to  be  recorded, 
where  the  statute  requires  such  second  set  of  articles  to  be 
ugned  and  recorded ;  and  may  thus  cause  delay  in  getting 
the  requisite  number  of  signers  to  such  articles,  and,  to  that 
extent,  delay  in  bringing  the  corporation  into  existence ;  but 
when  the  requisite  number  of  signers  is  obtained,  the  articles 
recorded,  and  the  corporation  thus  created,  such  corporation 
may  recover  the  subscription  of  stock  made  by  such  sub- 
Bcriber  to  the  preliminary  articles. 

Per  Curiam, — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

W.  Z.  Sticart^  Orris  Blake  and  Z.  H.  Goodwin^  for  the 
appellants. 

Pettit  <6  Cowgill  and  Conner  <&  Parish^  for  the  appellee. 


Thb  Ohio  and  Mississippi  Bailboad  Co.  v.  Ha^tna. 

The  Goart  of  a  justice  of  the  peace  is  one  of  iq)ecial  limited  jurisdictioi^ 

which  acts  by  virtue  of  statutory  power,  and  whose  acts,  to  be  valid,  must 

be  authorized  by  statute. 
The  statute  does  not  authorize  a  justice  of  the  peace  to  issue  a  summons, 

in  a  civil  case,  running  more  than  thirty  days  before  return,  and  hence 

such  a  writ  is  void,  and  no  notice  to  the  defendant 

APPEAL  from  the  Ripley  Common  Pleas.  Weilncsday, 

Perkins,  J. — Ilanna  sued  the  Ohio  and  Mississippi  Rail-  "^""^  ^-* 
road  Co.y  before  a  justice  of  the  peace,  to  recover  the  value 
of  a  cow  killed  on  the  road  by  a  locomotive.     The  summons 
was  issued  November  21, 1859,  returnable,  December  23, 1859, 
and  served  November  21, 1859.    Judgment  by  default,  before 
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May  Term,  ^^  justice,  Deeember  23,  1859.  The  defendant  appealed  l9 
^  the  Ripley  Common  Pleas,  and  there,  at  the  proper  time, 
Wilson  moved  that  the  canse  be  dismissed  for  defects  in  the  writ  and 
The  Stat«.  Service ;  which  motion  was  overruled. 

The  Court  of  a  justice  of  the  peace  is  one  of  special 
limited  jurisdiction,  which  acts  by  virtue  of  statutory  power, 
and  whose  acts,  to  be  valid,  must  be  authorized  by  statute. 
See  the  cases  collected  in  Ind.  Dig.,  p.  343 ;  Willey  v.  Siriek^ 
land^  8  Ind.  453 ;  9  id.  212.  The  statute  does  not  autliorize 
a  justice  of  the  peace  to  issue  a  writ,  in  a  civil  cause,  running 
'  more  than  thirty  days  before  return.  The  Michigan^  dkc.  Co. 
V.  Shannon^  13  Ind.  171.  The  writ  in  this  case  was  therefore 
void,  and  no  notice  to  the  defendant.  It  was  operative  for  no 
purpose  whatever.  It  did  not  effect  the  commencement  of  a 
suit  There  was,  therefore,  no  action  pending  against  the 
railroad  company,  and  the  motion  to  dismiss  the  proceedings, 
made  in  the  Common  Pleas,  should  have  been  sustained. 

Tlie  case  at  bar  differs  from  that  of  the  Michigan^  <to.  Co. 
v.  Shannon^  aupra^  in  this :  that  in  the  latter  case  the  writ 
was  legal,  and  so  was  the  service,  but  the  default  was  prema- 
turely taken.  The  defendant  was  rightly  in  Court,  and  the 
irregularity  was  in  the  rendition  of  judgment.  In  the  case 
now  before  us,  the  writ  was  void,  the  service  irregular,  and, 
hence,  the  defendant  was  never  legally  in  Court  No  step 
could  be  taken  against  him,  unless  he  saw  fit  to  waive  process 
and  service,  and  voluntarily  appear.    That  he  did  not  do. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  further  proceedings,  in  accordance  with 
this  opinion. 

T.  Gaslay^  for  the  appellant. 


15S  fioel  Wilson  v.  The  Statk. 

Indictinent  for  rapo.  The  defendant  applied  for  a  continuance  of  the  csuse, 
on  account  of  the  absence  of  a  witness,  bj  whom  he  expected  to  prove 
that  the  prosecutrix  was  the  keeper  of  a  house  in  which  another  femali 
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WW  kept,  wIm)  hid,  for  money,  had  illicii  ixdeatCMam  with  ttw  piop«ed  May  Tan% 
witnesa,  and  that  the  proeecutriz  had  leoaiTed  a  part  of  aaid  money,  with       1861. 
fidl  knowledge,  &c.  "^ 

Mrld,  that  evidence  of  a  particular  act  of  immorality  is  not  admissible  to  ^ 

impeach  a  witness,  or  affect  his  general  character.  Tas  Btavw, 

Held,  also,  that  as  the  evidence  given  on  the  trial  is  not  in  the  record,  this 
Comt  can  not  say  that  the  Court  below  erred  in  reftising  the  continoanee. 

On  the  calling  of  the  cause  for  trial,  the  defendant  presented  an  afidaTil 
showing  that  one  F.,  who  was  preparing  to  assist  in  the  prosecation,  had 
been  employed  by  him  to  make  his  defense,  and  that  he  had  disclosed  to 
said  attorney  the  facts  in  the  case,  and  the  evidence  for  his  defense,  and 
moved  the  Court  to  refuse  the  said  F,  leave  to  assist  in  the  prosecution. 

BeJd,  that  the  attorney  should  not  have  been  permitted  to  take  part  in  the 
prosecution ;  that  to  sanction  such  a  course  would  be  to  defeat  the  rery 
pm-pose  for  which  Courts  were  oi^ganisged,  viz.,  the  administntion  otjtuUei, 

APPEAL  from  the  Lagrange  Circuit  Court.  •         HWiMwUy, 

Hanna,  J. — Indictment  for  rape.     Trial,  and  conviction.  •^"•^  *• 
It  is  averred  that  errors  intervened:  1.  In  refusing  a  con- 
tinuance.   2.  In  permitting  James  M.  Flagg^  an  attorney, 
to  assist  at  the  trial,  in  the  prosecution. 

The  affidavit  of  the  defendant  stated  that  he  was  informed, 
and  believed  the  fact  to  be  true,  that  the  prosecutrix  was  one 
of  the  keepers  of  a  house  of  prostitution,  in  which  another 
female  was  kept,  who,  for  money,  had  illicit  intercourse  with 
one,  Heed;  that  a  part  of  said  money  was  received  by  said 
prosecutrix,  with  full  knowledge,  &c.;  that  Heed  was  in  San- 
sas;  that  he  could  prove  said  facts  by  him,  but  that  he  knew 
of  no  other  person  by  whom  he  could  prove  them.  Was  the 
affidavit  sufficient? 

It  will  be  observed,  that  it  is  not  directly  charged  that  the 
prosecutrix  was  of  ill  fame ;  but  it  was  proposed  to  continue 
to  obtain  evidence  of  specific  facts,  from  the  proof  of  which 
it  might  be  inferred  that  she  was  such;  that  is,  that  she  had 
received  the  price  of  illicit  commerce,  thereby  overlooking  the 
injunction,  that  the  "price  of  a  dog,  and  the  hire  of  a  whore, 
are  an  abomination  in  the  sight  of  the  Lord.''    Deut.  23 :  18. 

The  evidence  of  a  particular  act  of  immorality  is  not  ad- 
missible to  impeach  a  witness,  or  affect  his  general  character. 
Long  V.  Morrison^  14  Ind.  598 ;  S/iattuok  v.  Myers^  13  Ind. 
61.  The  evidence  here  desired,  could  only  be  offered  to  show 
that  tliere  was  not  the  utmost  reluctance  and  resistance  upon 


894  CA6£S  IN  THE  SUPREME  COUET 

M»7  Tern,  the  part  of  the  proaecntrix.    The  evidence  is  not  in  the  leoocd ; 
^861.     and  we  can  not,  therefore,  say  that  the  Court  erred*    It  is 
WiusoK     true,  the  evidence  was  not  before  the  Court  upon  the  ruling, 
^-         in  the  first  instance,  but  in  a  doubtful  case  we  must  presume 
that  the  Court  had  in  view  the  evidence  produced,  and  that 
proposed,  in  considering  the  previous  rulings  on  an  applica- 
tion for  a  new  trial. 

As  to  the  second  point :  the  defendant  objected  to  Flag^a 
assisting  in  the  prosecution,  and  filed  his  affidavit,  stating, 
in  substance,  that  he  ^^  had  employed  Flagg  to  defend  him 
against  said  charge,  executed  to  him  his  notes  for  $250,  and 
disclosed  to  him  the  facts  in  the  case,  and  the  evidence  for  his 
defense ; "  that  after  the  return  of  the  indictment,  Flagg  had 
informed  him  that  he  would  not  act  further  as  his  attorney, 
and  had  delivered  up  his  notes. 

Flagg  stated,  by  affidavit,  that  he  had  been  desired  by 
defendant  to  act  as  his  counsel,  who  stated  to  affiant  that  the 
prosecuting  witness  and  her  husband  did  not  desire  his  ser- 
vices, and  on  that  ground  he  consented  to  act;  but  having  sub- 
sequently learned  that  said  persons  had  desired,  and  did  then 
desire,  his  services,  and  had  sent  word  to  him  to  that  efifect, 
he  declined  to  act  for  defendant,  ''and  returned  to  him  the 
notes  he  had  received  from  him  for  services;  that  he  has 
received  no  compensation  from  defendant,  and  has  not,  to 
his  knowledge,  learned  any  thing  from  defendant  as  to  his 
grounds,  or  means,  of  defense." 

The  objection  of  defendant  was  overruled,  and  Mr.  Flagg 
was  permitted  to  assist  in  the  prosecution;  jexamiuing  the 
witnesses,  arguing  to  tlie  jury,  and  acting  as  attorney  from 
the  commencement  to  the  close  of  the  trial. 

Was  this  ruling  of  the  Court  proper  ?  See  the  authorities 
referred  to  in  1  Monell's  Practice,  p.  182,  upon  the  right  of  an 
attorney  in  a  given  case,  when  changed,  to  appear  for  the 
opposite  party.  Also,  1  Ferg.  Pr.  37,  38 ;  Graham's  Pr.  49 ; 
1  Chitty's  Arch.  56,  7th  Ed. 

The  Attorney  General,  in  his  brief,  says :  '*  Whether  for  this 
error  the  judgment  should  be  reversed,  or  not,  I  will  not 
inquire,  but,  in  any  event,  I  hope  the  Court  will  make  this 
case  the  occasion  of  administering  to  Mr.  Flagg  a  rebuke, 
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which  will  servb  as  a  Balutary  lesson  to  him  and  othere,  M*j  Tern^ 

including  the  judge  who  permitted  him  to  engage   in  the 1861. 

prosecution,  with  a  full  knowledge  of  the  &ct8."  Wilson 

It  is  not  our  province,  in  our  opinions,  required  by  the  „,  ^' 
Constitution,  to  administer  a  rebuke  to  any  one,  intended  as 
such.  We  are  only  called  upon  to  pronounce  the  law,  as  we 
conceive  it  to  be.  In  searching  for  the  reason  upon  which  a 
conclusion  rests,  we  are  often  led  to  consider  the  results 
which  might  flow  from  the  maintenance  of  an  adverse  con- 
elusion.  For  instance,  in  the  case  at  bar,  if  the  ruling  of  the 
Court  below,  and  the  conduct  of  Mr.  Flagg  as  an  attoniey 
and  officer  of  that  Court,  should  be  sanctioned  as  legal,  we 
are  constrained  to  believe,  that  the  positive  tendency  of  such 
ruling  would  be  to  defeat  the  very  purpose  for  which  the 
Court  was  organized,  namely,  the  administration  of  justice; 
and  if  indulged  and  continued  in  Courts,  and  the  officers 
thereof,  will  necessarily  result  in  sapping  the  foundations 
of  the  temple  of  justice.  With  what  confidence  could  one, 
arraigned  upon  a  charge  of  crime,  confer  with  his  attorney, 
or  reveal  to  him  his  evidence,  and  thereby  prepare  for  his 
defense,  if  that  officer  is  permitted,  after  thus  acquiring  such 
knowledge,  to  change  their  relative  positions,  and  instead  of 
standing  up  as  his  defender,  to  stand  forth  as  his  accuser. 
Would  he  not  consider  it  better  to  stand  mute,  dumb,  as 
the  sheep  before  the  shearer,  rather  than  disclose  the  evi- 
dence which  might  thus  be  turned  against  him?  He  might 
perhaps,  truthfully,  believe  it  more  to  his  interest  to  return 
to  the  practice  of  a  semi-barbarous  age,  when  the  prisoner 
was  not  heard  in  his  defense  by  counsel,  or  witnesses  in  his 
behalf,  than  thus  to  have  the  weapons  of  his  defense  turned 
against  liim,  by  those  in  whom,  by  the  acknowledged  law 
and  the  statute,  he  had  a  right  to  confide. 

It  will  be  observed,  that  Mr.  Flagg  does  not  negative  the 
defendant's  statement  that  he  had  disclosed  to  him  the  ^^  facts 
and  evidence  in  his  defense;"  but  states  that  he  had  not 
learned  any  thing  from  defendant,  as  to  his  '*  grounds  or 
means  of  defense."  We  cannot  see  how  he  could  know,  in 
advance  of  the  trial,  that  the  facts  and  evidence  in  favor 
of  the  defense,  if  disclosed  to  him,  could  not  be  made  avail* 
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May  Terra,  able  by  him,  in  some  one  of  the  phases  the  defense  might 
1861.  assume,  either  in  shaping  questions  or  producing  witnesset. 
If  tlie  defendant  had  not  disclosed  the  facts  and  evidenoe  in 
the  case,  why  did  not  Mr.  Flagg  so  state  f  He  was  certainly 
attempting  to  place  himself  in  a  position  that  should  have 
cidled  forth  the  utmost  precision,  in  showing  that  he  had  nd 
acquired  from  the  defendant  any  information  which  he  might 
tMie  to  his  detriment. 

We  have  not  thought  it  necessary,  under  the  circumstaacei 
disclosed  in  this  case,  to  say  any  thing  on  the  question  whether 
a  defendant,  by  a  contract  of  employment,  acquires  a  right 
to  tiie  services  of  an  attorney  which  the  latter  can  not  volni>- 
tarily  reflise  to  perform,  against  the  will  of  his  employer. 

Pw  Curiam. — ^The  judgment  is  reversed ;  and  the  clerk  is 
directed  to  issue  an  order  to  the  keeper  of  the  State  PriBon, 
to  return  the  appellant  to  the  custody  of  the  sheriff  of  Zdh 
ftange  county. 

A.  Ellison^  for  the  appellant. 

James  O.  Jonea^  Attorney  General,  for  the  State. 


9»  m 


m 


^  ^»»  ■*■ 


Griffik  and  Others  v.  Lynch  and  Another. 


An  aft^r  proriding  in  his  will  for  the  payment  of  certain  legacies,  and  pre- 
Kribing  the  share  which  his  widow  should  have,  in  lieu  of  her  legal  inter- 
est,  disposed  of  the  residue  of  his  property  as  follows :  *'  to  my  daughteiSi 
A,  C.f  and  D.,  each,  one  third  of  the  residue  of  my  estate,  real,  personal 
and  mixed,  to  be  held  b}*  them  as  tenants  in  common,  in  fee  simple,  sham 
and  share  alike ;  provided,  that  should  my  said  wife  bear  me  another 
child,  or  children,  then  my  estate,  except  the  portion  devised  to  my  wife, 
shall  be  held  by  the  said  B.y  C,  and  D.,  and  by  such  child  or  children,  io 
•qual  shares ;  and  upon  the  decease  of  any  of  said  devisees,  then  the  said 
residue  of  my  estate  to  be  divided  equally  among  the  survivors ;  or  th«ir 
descendants,  or  held  by  them  as  tenants  in  common,  in  fee  simple,  as  dr- 
cumsiances  may  legally  require."  No  other  child  was  bom  to  the 
testator;  and  after  his  decease,  his  daughters  C  and  D.  died  without 
iflRQe. 
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JUdt  that  the  will  did  not  make  an  executory  devise,  but  that  the  estate   Majr  Tens, 
Tested  in  the  devisees  on  the  death  of  the  testator.  1861. 

Mtld,  also,  that  it  does  not  manifestly  appear  firom  the  tenor  of  the  will»  that      Z 
it  was  intended  to  create  an  estate  in  joint  tenancy,  and,  under  the  statute,  ^^ 

unless  such  intention  is  expressed,  the  estate  must  be  construed  to  be  a       Lrircv. 
tenancy  in  common. 

ffeldf  also,  that  the  jus  accrescendi  did  not  govern,  at  the  death  of  €•  and  i>., 
but  the  general  law  of  descents. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  P'*^*^y» 

Pkbkins,  J. — Suit  for  partition.    The  facts  of  the  case  are, 

that  Patrick  Kelly  died  testate,  having,  after  giving  a  legacy 

of  $200  to  a  sister,  disposed  of  his  property  thus : 

"  fourthly. — ^I  give,  bequeath,  and  devise,  unto  my  beloved 
trife,  Margaret  Kelly ^  one  third  part  of  my  real  estate,  in  fte 
simple,  and  the  amount  of  personal  property  to  which  she 
may  be  entitled  by  law,  as  my  widow ;  such  realty  and  per- 
sonalty to  be  taken  and  held  by  her  in  lieu  of  what  she  would 
be  entitled  to  by  law,  had  I  died  intestate,  and  to  be  in  fiill 
of  her  share  and  interest  in  my  estate;  and  to  my  dangh* 
ters,  Ann  Lynch^  wife  of  John  Lynch^  Mary  Ellen  KMy<^ 
and  Catherine  Kelly^  each,  one  third  of  the  residue  of  my 
estate,  real,  personal  and  mixed,  to  be  held  by  them  as  tenants 
in  common  in  fee  simple,  share  and  share  alike :  Provided^ 
Hiat  should  my  said  wife,  Margaret  Kelly ^  hereafter  be  de- 
livered of  a  child,  or  children,  begotten  by  me,  then  all  my 
said  estate  shall  belong  to,  and  be  held,  (except  the  ehm 
above  allotted  to  the  said  Margaret^  by  the  said  Ann  Zynah^ 
Mary  Ellen  Kelly  and  Catherine  Kelly ^  my  daughters,  and 
such  child  or  children,'  in  equal  shares ;  and  upon  the  decease 
•of  any  of  said  devisees,  then  the  said  residue  of  my  estate  to 
be  divided  equally  among  the  survivors,  or  their  descendants, 
Of  held  by  them  as  tenants  in  common  in  fee  simple,  as  eir- 
cumstances  may  legally  require. 

"  Fifthly, — I  hereby  authorize  and  empower  my  executors 
to  take  and  retain  possession  of  the  real  estate  of  which  I 
may  die  seized,  except  the  said  share  of  my  widow,  and  to 
make  such  repairs  and  improvements  thereon,  as  to  ih^u 
may  seem  proper,  and  apply  the  rents  thereof,  after  paying 
expenses,  and  for  such  improvements  and  repairs,  to  the 
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Gbiffin 

T. 

Ltnor. 


May  Terra,  payment  of  said  debts  and  legacy,  and  afterward  to  pay  tbe 
lo^l-  residue  to  my  said  devisees,  or  their  guardian,  according  to 
tlieir  interests  in  said  property ;  but  the  right  to  retain  such 
possession  shall  not  extend  beyond  the  time  at  which  mj 
youngest  child,  said  Catherine^  shall  attain  the  age  of  twenty- 
one  years." 

The  testator  had  no  other  child  by  his  wife  Margaret;  bnt 
at  his  death  left  those  named  in  the  will  surviving  him.  The 
will  was  prohably  drawn  some  time  before  the  testatoi^s 
death,  so  that  he  might  naturally  suppose  that  other  ^'  child 
or  children  **  might  be  born  to  him  of  his  then  wife,  and  that 
some  of  those  then  in  existence  might  die  within  his  lifetime; 
and  it  seems  that  he  desired  all  those  living  at  his  death  to 
share  his  property.  Mary  Ellen  and  Catherine  Kelly  died 
ehildless,  leaving  Ann  Lynch  surviving,  who  claims  tlie  entire 
shares  of  the  two  deceased  sisters,  in  exclusion  of  the  mother, 
and  all  others  who  might  be  entitled  to  inherit. 

We  think  the  will  did  not  make  an  executory  devise.  The 
estate  vested  on  the  death  of  the  testator.  2  Shars'  Blk. 
Com.  173.  And  our  statute  enacts,  1  R.  S.,  §§7,  8,  p.  233, 
that  "  All  conveyances  and  devises  of  lands,  or  of  any  interest 
therein,  made  to  two  or  more  persons,  except  as  provided  in 
the  next  following  section,  shall  be  construed  to  create  estates 
in  common  and  not  in  joint  tenancy ;  unless  it  shall  be  ex- 
pressed therein  that  the  grantees  or  devisees  shall  hold  the 
fame  in  joint  tenancy  and  to  the  survivor  of  them,  or  it 
shall  manifestly  appear,  from  the  tenor  of  the  instrument, 
that  it  was  intended  to  create  an  estate  in  joint  tenancy." 

"  The  preceding  section  shall  not  apply  to  mortgages,  nor 
to  conveyances  in  trust,  nor  when  made  to  husband  and 
wife;  and  every  estate  vested  in  executors,  or  trustees  as  such, 
shall  be  held  by  them  in  joint  tenancy."  We  think  it  does 
not  manifestly  appear  from  the  tenor  of  the  will  in  question 
that  it  was  intended  to  create  an  estate  in  joint  tenancy. 
See  Jones  v.  Miller^  13  Ind.  337 ;  Rurtisey  v.  Durham^  ^ 
id.  71 ;  Thiehand  v.  Sihaatian,  10  id.  454 ;  aiid  3[lU^  ^• 
Keegan^  14  id.  502.  Tlie  jica  accrescendi  did  not  govern,  at 
the  death  of  the  several  devisees,  but  the  gener^  Ia^  ^' 
descent 
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Curiam.  —  The  judgment  is  reversed,  with  costB,  May  Term, 
Oause  remanded,  &c.  1861. 

S.  A.  Huff^  Z.  Baird^  J,  M.  LaRue^  J.  E.  McDonald  and  wilsoh 
A.  L.  Boachey  for  the  apj)ellant8.  ^• 

S.  Jane%  and  R.  C.  Gregory^  for  the  appellees. 


» *  ♦  •  ^ 


Wilson  v.  Dale. 

Suit  for  goods  sold  and  delivered.  Answer:  that  the  plaintifij  a  wagon 
maker,  and  the  defendant)  a  worker  in  iron,  agreed  together  that  defendant 
should  take  from  the  plaintiff  such  work  as  he  might  need  in  plaintiff's 
line  of  business,  during  the  year  1859,  and  that  plaintiff  should  reoerre 
of  defendant,  in  payment  therefor,  work  and  materials  in  his,  defendant's 
line  of  business,  at  his  shop,  d:c.;  that  all  the  items  sued  for  were  fur- 
nished under  said  agreement,  and  that  defendant  has  been  at  all  times 
ready  and  willing  to  do  any  labor  or  furnish  any  materials,  in  his  line 
of  business,  in  payment  for  said  articles,  but  plaintiff  has  neglected  and 
refused,  Ac. 

Bdit  thai  the  contract  set  up  in  the  answer  was  valid  and  binding,  and 
constituted  a  good  defense  to  the  action. 

APPEAL  from  the  Fayette  Common  Pleas.  Thurtiaf^ 

Pebkinb,  J. — Suit  by  Dale  against  Wilson^  for  the  valae    "^     ' 
of  divers  manufactured  articles.     Answer : 

1.  That  on,  <&c.,  the  plaintiff  and  defendant  entered  into 
this  agreement,  viz.,  that  for  all  the  work  and  labor  done 
and  materials  furnished  by  the  plaintiff  (a  manufacturer  of 
wagons,  &c.  in  Connersville)  to  the  defendant,  during  the 
year  1859,  in  the  line  of  his  trade,  the  plaintiff  would  take 
pay  of  the  defendant  (a  workman  in  iron  in  said  town)  in 
his  work  and  materials  at  his  shop ;  that  in  pursuance  of  said 
agreement,  the  defendant  got  of  the  plaintiff  the  articles  sued 
for,  and  has  performed  iron  work  and  furnished  materials  at 
his  shop  in  payment,  whenever  requested,  amounting,  thus 
far,  to  the  sum  of,  &c.;  and  that  he  has  ever  been,  and  now 
is,  ready  and  willing,  on  request,  to  perform  any  and  all  labor 
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Mftj  '!'•'»>  aod  forniflh  any  and  all  mateiiale,  ponnant  to  the  agroement, 
*^^^'     at  his  sliop  in  said  town,  and  has  offered  to  do  ao,  but  the 
Wjuqs     plaintiff  has  fiuled,  &c. 

jj^^  2.  That  on,  &c.,  at,  &c.,  the  plaintiff,  a  wagon  maker  in 

Oonnersvilley  and  the  defendant,  an  iron  worker  in  said  town, 
entered  into  the  following  contract :  The  plaintiff  agreed,  in 
consideration  that  defendant  wonld  take  from  plaintiff  such 
work  BB  he  might  need  in  plaintiff's  line  of  mannfactni-e,  during 
the  year  1859,  that  plaintiff  would  take  from  said  defendant, 
in  full  payment  therefor,  at  his  shop  in  said  town,  work  and 
materials  in  his  line  of  labor  and  manufacture;  that  all  of  the 
items  now  sued  for  were  taken  by  said  defendant  under  and 
in  pursuance  of  said  agreement  and  contract ;  that  defendant 
baa  performed  work  and  furnished  materials  to  the  plaintiff 
pursuant  to  said  contract,  in  payment  therefor,  to  a  laige 
amount,  to  wit,  the  sum  of,  &c.  (setting  out  items,)  and  diat 
he  has  been  at  all  times,  and  still  is,  ready  and  willing  to 
perform  folly  said  agreement,  by  performing  any  labor  and 
furnishing  any  materials  and  articles  in  his  line  of  business, 
at  his  shop  in  said  town,  and  has  at  all  times  offered  so  to  do, 
to  the  foil  value  of  articles  fomished  to  him  by  plaintiff^  under 
said  agreement,  but  plaintiff  has  neglected  and  refused,  &c. 
A  demurrer  to  both  paragraphs  of  the  answer  was  sustained, 
on  the  ground  that  facts  were  not  stated  constituting  a  defense, 
and  the  plaintiff  had  judgment.    We  are  unable  to  see  why 
the  contract  was  not  a  binding  one,  and  no  authority  bas 
been  cited  to  the  contrary.    Tlie  statute  of  frauds  can  not  bo 
brought  to  bear  upon  it.    It  was  to  be  performed  within  a 
year,  related  to  personalty,  and  was  partly  executed.    It  was 
upon  a  valuable  consideration.    It  was  sufficiently  certain  to 
be  understood  by  a  mind  of  ordinary  comprehension.    It 
was  not  against  public  policy,  but  was  in  accordance  with 
convenience  and  usage.     It  was  safe  for  the  plaintiff.  •  When- 
ever he  fornished  tlie  defendant  an  article,  the  right  accrued 
to  him  to  demand  immediate  payment  in  the  mode  prescribed, 
and  if  it  was  not  made  in  a  reasonable  time,  he  could  cease  to 
furnish  further,  and  sue  for  those  delivered. 

A  contract,  to  be  executed  by  the  performance  of  labor,  or 
the  delivery  of  specific  articles,  certainly  is  legal,  and  ©av 
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be  binding.    Brewer  v.  Thorp^  8  Ind.  262 ;  McKemon  v.   May  Tem, 
McOormiok^  2  id.  318 ;  Frazee  v.  MoGKord^  a  case  much  in      1861. 
point,  1  Ind.  224 ;  and  the  nnmerons  cases  collected  in  the 
Ind.  Dig.,  at  p.  292,  ei  eeq.    See,  also,  Davis  v.  Murphy^  14 
Ind.  158. 

The  answer  shows  that  the  defendant  has  done  all  he  conld 
do,  in  the  fulfillment  of  his  contract,  and  that  it  is  the  fanlt 
of  the  plaintiff  that  it  has  not  been  fully  performed.  The 
work  and  materials  were  to  be  done  and  furnished  at  the 
defendantfs  shop,  after  having  been  designated  by  the  plain- 
tiff. The  defendant'  could  not  perform  the  contract  on  his 
part,  tUl  the  plaintiff,  had  designated  the  work  and  materials 
he  required  in  performance. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Oause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 

J.  M.  Wilson  and  A.  P.  NewTdrk^  for  the  appellant 

Nelson  Trusler  and  G.  Trusler^  for  the  appellee. 


•  m%^  • 


GUABD  V.   ClBCLB. 


In  an  action  before  a  justice  of  the  peace,  the  jurisdiction,  as  to  the  amount 
involyed,  is  determined  hj  the  amount  of  damages  claimed  in  the  con- 
clusion of  the  complaint 

APPEAL  from  the  Cass  Circuit  Court. 

Per  Curiam, — Suit  commenced  before  a  justice  of  the 
peace,  on  an  account.  Damages  claimed,  999.  Answer,  by 
way  of  set-off,  claiming  judgment  for  $100.  Tlie  case  went 
by  appeal  to  the  Circuit  Court.  Judgment  for  the  plaintiff, 
for  a  fraction  over  $80.  No  exceptions  were  taken  in  the 
cause.  It  is  said  the  justice  had  not  jurisdiction ;  but  juris* 
diction,  as  to  amount,  in  a  given  cause,  is  determined  by  the 
amount  of  damages  claimed  in  the  conclusion  of  the  com* 
plaint  I^  Inhabitants^  <&c.  v.  Weir^  9  Ind*  224. 
Vol.  XVI— 26 


June  13. 
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^  Mftj  Tern,       The  judgment  is  aflSrmed,  with  6  per  cent  damaga^  sad 
186L     eoetB. 

Ths  Nkw        L.  Chamberlain  and  «/•  Guthrie^  for  the  appellaat 
Albant,  &o. 
Raiun>ai>  Co. 

T. 

Wilson. 


■  •>»  « 


The  New  Albany  and  Salem  Raileoad  Oohpakt  v.  Whbov. 

Where  the  general  denial  is  pleaded  in  bar,  the  defendant  is  not  in  a  position 
to  plead  in  abatement  to  the  jarisdiction  of  the  Court  over  bis  person; 
and  such  a  plea  is  bad  on  demurrer. 

Where  time  is  given,  beyond  the  term,  to  file  a  bill  of  ezoeptionSi  and  tbs 
bili  is  not  filed  within  the  time  limited,  the  Court  can  not,  at  a  suooeeding 
term,  allow  the  Inll  to  be  filed  nunc  pro  tunc,  without  notice  to  the  advene 

Quare :  Whether  the  Court  has  power  to  make  such  an  order  even  on  notioa 
to  the  adverse  party. 

Thursday,  APPEAL  from  the  Putnam  Circuit  Court. 

Hanna,  J. —  WiUon  sued  the  company  for  serviccB  as 
engineer,  and  for  disbursing  moneys  of  the  defendant.  The 
defendant  answered :  1.  Denial.  2.  To  the  jurisdiction.  8* 
Payment  4.  Set-off.  5.  That  plaintiff  was  employed  at 
$1,000  per  annum,  for  a  time,  &c.;  that  his  salary  was  then 
increased  to  $1,500,  in  consideration  that  he  should  perform 
all  other  and  additional  duties  to  his  said  regular  engagement 
as  chief  engineer ;  which  was  accepted  by  the  plaintiff  in  full 
satis&ction  for  all  his  services  in  any  respect  whatever,  and 
that  the  same  had  been  paid.  6.  Set-off  and  counter  claim. 
Keply:  in  denial  of  the  third,  fourth,  fifth  and  sixth  para- 
graphs of  the  answer.  As  to  the  second,  that  defendant  was 
a  corporation  of  this  State,  and  had  an  ofiSce  and  agent,  upon 
whom  service  was  had  in  said  county ;  that  neither  the  presi- 
dent, secretary,  cashier,  treasurer  or  clerk  of  defendant,  re- 
sided in  said  county,  but  in  Floyd  county,  Indiana^  where 
service  was  had  upon  the  president ;  that  the  cause  of  action 
.  grew  out  of  services  rendered  by  the  plaintiff  in  the  con- 
Btruoiion    of  the   road,  of  defendant,  in    the  oountiea  of 
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M^vUftmiery^  Putnam^  Owen^  Monroe^  Lavrrence^  Orange   MiyTonn, 
and  Washington ;  and  that  the  agency  for  the  disbursement      1861. 
of  moneys,  at  said  time,  was  in  said  Putnam  county.  Tm  Nkv 

There  was  a  demurrer  overruled,  to  this  paragraph  of  the  ^^a*"^»  *<^- 
reply.    The  first  question  is,  whether  this  ruling  is  correct.  v. 

The  paragraph  of  the  ansvrer  to  which  this  reply  was  appli-  Wilsok. 
cable,  averred  that  the  general  office  and  agency  for  the  tran- 
saction of  the  business  of  said  defendant  was,  &c.,  at,  &c.,  in 
Floyd  county.;  and  that  said  cause  of  action  arose  out  of,  and 
was  connected  with,  said  office,  and  not  out  of  any  office  or 
agency  in  said  Putnrnn  county ;  nor  was  there  any  officer  or 
agent  in  said  county  upon  whom  service  could  be  had,  &c. 

We  are  of  opinion  that  the  ruling  on  the  demurrer  was  right 
By  pleading  the  general  denial,  an  answer  in  bar,  the  defend* 
ant  was  placed  in  a  position  to  be  unable  to  plead  the  answer 
in  abatement,  thus  attempted  to  be  set  up. 

It  is  next  insisted,  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict.  Befoi'e  we  can  examine  this  point,  there  is  a 
preliminary  question  to  determine,  which  arises  upon  amotion, 
made  here  to  strike  out  a  bill  of  exceptions  appearing  in  the 
record. 

Upon  overruling  the  motion  for  a  new  trial,  twenty  days 
were  allowed  for  perfecting  the  bill  of  exceptions.  It  was  not 
filed  within  that  time.  At  the  next  term  of  the  Court,  the 
defendant  appeared  in  Court,  moved  to  have  the  case  docketed, 
and  for  leave  to  file  the  bill  of  exceptions  nunc  pro  tunc.  The 
Court  ordered  the  case  docketed,  and  the  bill  then  filed,  as  of 
the  time  it  should  have  been  filed  in  vacation.  The  record 
does  not  show  any  notice  of  said  motion  to  the  plaintiff  nor 
appearance  by  him.  No  motion  was  afterward  made  by  him 
in  the  lower  Court,  in  reference  to  such  filing.  Should  the 
motion  to  strike  out,  made  here,  be  sustained  3  It  has  been  de- 
cided, (SirnontonY.  Huntington^  cfec,  12  Ind.  380,)  that  under 
2  B.  8.,  §  343,  p.  115,  if  time  beyond  the  term  to  prepare  and 
file  exceptions  is  granted  by  the  Court,  the  same  tribunal  must 
fix  a  reasonable  time  within  which  the  act  must  be  performed ; 
and  that  it  can  not  be  afterward  done  unless  upon  leave.  But 
whether  such  leave  afterward  given  would  authorize  the  act, 
againat  the  objection  of  the  opposing  party,  ia  not  there 
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May  Term,  decided.  In  RoloBon  v.  Herr^  14  Ind.  539,  it  is  further  held, 
1861.  that  if  the  exceptions  are  not  filed  within  the  time  limited,  an 
agreement,  in  vacation,  by  the  attorneys  of  the  parties,  with 
the  consent  of  the  jadge,  to  extend  such  time,  will  not  author- 
ize  such  filing,  when  no  order  of  Court  was  afterward  made 
permitting  the  same ;  thus  leaving  the  question  open  as  to  the 
power  of  the  Court  to  make  such  order. 

We  are  of  opinion  that  without  notice  to,  or  appearance 
by,  the  opposing  party,  the  Court  could  not,  as  in  this  case, 
make  an  order  at  a  succeeding  term,  to  permit  a  bill  of  excep- 
tions to  be  filed  at  a  time  beyond  the  limit  prescribed,  or 
then  as  of  the  time  when  it  should  have  been  done. 

Whether,  if  the  party  appears,  or  has  been  notified  and 
fails  to  appear,  the  Court  has  the  power  to  make  such  order, 
we  still  leave  an  open  question ;  one  about  which  we  have 
some  doubt,  though  decidedly  the  safer  practice  is  to  act 
within  the  time  limited.  The  motion  to  strike  out  should  be 
sustained ;  and  this  leaves  the  record  in  such  condition  that 
we  can  not  examine  the  evidence. 

Per  Curiam. — The  judgment  is  alBlrmed,  with  costs. 

J.  E,  McDonald  and  A,  L,  Roache^  for  the  appellant. 

Luoian  Barbour  and  John  D.  Rowland^  for  the  appellee. 


•••  • 


CLeaby  and  Another  v.  Snedikeb. 


Thursdnff, 
June  13. 


Where  a  mortgagee  has  taken  a  personal  judgment  on  the  notes  secured  by 
his  mortgi^,  and  the  judgment  has  been  stayed,  and  the  stay  not  yet 
expired,  he  may  still  foreclose  his  mortgiige  for  the  debt 

APPEAL  from  the  Decatur  Common  Pleas. 

JPer  Curiam. — Suit  by  Snediker  against  the  appellants  to 
foreclose  a  mortgage.  Judgment  for  the  plaintiff'.  Three  of 
the  notes,  to  secure  the  payment  of  which  the  mortgage  was 
given,  were  unpaid.  On  two  of  them,  judgment  had  been 
^recovered  by  the  plaintiff  against  QLeary^  before  a  justice 
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of  the  peace.    The  qnestion  raised  is,  whether  the  mortgage  May  Term, 
can  be  foreclosed  for  the  three  notes,  including  the  two  on      1861. 
which  judgment  had  been  thus  rendered,  it  not  appearing    Boabdof 
that  any  execution  had  been  issued  upon  the  judgments,  they  Commission- 
having  been  stayed,  and  the  stay  not  having,  expired  before  v. 

the  commencement  of  the  suit  to  foreclose.    We  are  of  the    Saundbbs. 
opinion  that  the  plaintiff  had  the  right  thus  to  foreclose. 
Hiis  point  was  substantially  determined  in  the  case  of  Hen- 
$ieker  et  ux.  v.  Lamhorn  et  tcx.^  13  Ind.  468. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

J?.  W.,Wilsonj  for  the  appellant. 

James  Oavin  and  Oscar  B.  Ilbrd^  for  the  appellee. 


■  •»• » 


Thb  Boabd  of  Commibsionebs  of  Wakben  Coukty  v.  Sauhdebs. 

Suit  to  recover  for  medical  services  rendered  to  a  temporary  pauper,  at  the 
request  of  a  township  trustee.  Answer :  that  the  board  had  made  a  role, 
which  was  known  to  the  plaintiff,  that  they  would  not  pay  for  more  than 
one  visit  to  a  pauper,  unless  such  pauper  was  not  in  a  condition  to  be 
removed  to  the  county  asylum ;  that  the  pauper  to  whom  the  services 
sued  for  were  rendered  could  have  been  so  removed,  and  that  the  plaintiff 
was  the  regular  physician  to  the  asylum. 

Edd,  that  the  answer  was  good,  on  demurrer. 

A  bill  of  exceptions  which  the  Court  has  refused  to  allow  and  sign,  constitutes 
no  part  of  the  record. 

APPEAL  from  the   Warren  Circuit  Court.  Thurmit^, 

JuTM  13 

Hakka,  J. — Saunders  filed  his  claim  as  a  physician,  and 
sought  an  allowance,  by  the  appellant,  to  be  paid  out  of  the 
county  treasury,  of  $42,  for  services  rendered  to  one  Oochr 
ran^  a  temporary  pauper,  at  the  instance  and  request  of 
High^  a  township  trustee. 

The  appellant  allowed  two  dollars.  Saunders  appealed  to 
the  Circuit  Court.  Appellant  demurred  to  the  complaint;  but 
his  demurrer  was  overruled.  This  ruling  presents  tlie  first 
point.    An  answer  was  then  filed.    First,  a  denial.    Second, 
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May  Term,  thftt  a  nile  had  long  been  adopted  by  defendants)  that  lii^ 
1861.  would  not  allow  any  physician  for  more  than  one  visit  to  a 
panper,  unless  such  pauper  could  not  be  removed  to  liie 
county  asylum;  that  said  Saicnder^  was  the  regularly  emr 
ployed  physician  for  said  asylum;  that  he,  as  well  as  the 
trustee  of,  &c.  knew  of  said  rule ;  that  said  Cochran  could 
have  been  so  removed  at  any  time,  during,  &c. 

A  demurrer  to  this  paragraph  was  sustained,  which  pr^ 
sents  the  second  point.  The  ruling  was  wrong.  The  Boards 
dbo.  V.  Wheeldotiy  15  Ind.  147. 

During  the  progress  of  the  trial,  a  bill  of  exceptions  was 
prepared,  showing  that  the  Court  gave  verbal  instructions, 
after  the  request  had  been  made  that  they  should  be  in 
writing.  The  judge  indorsed  on  said  bill  of  exceptions,  "re- 
fused," and  placed  his  name  to  said  indorsement.  The  record 
of  the  clerk  reads,  that  it  was,  together  with  the  affidavit  of 
the  attorney  who  prepared  it,  filed;  and  they  are  incorpo- 
rated in  the  record  sent  to  us.  No  motion  is  here  made, 
based  upon  these  papers,  in  reference  to  such  refusal;  but 
the  same  is  assigned  as  error. 

The  papers  referred  to  were  not,  properly,  any  part  of  the 
record  which  should  have  been  sent  to  us.  The  steps  neces- 
sary to  bring  them  to  our  notice  had  not  been  taken.  The 
action  of  the  judge,  in  refusing  to  sign  a  bill  of  exceptions, 
can  not  be  thus  questioned. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

James  Park  and  P.  A.  Chandler^  for  the  appellant. 

J.  H.  Brown^  and  Oregory  ds  Harper^  for  the  appellee. 


^0m'  •' 


Bbown  v.  Buhh. 


Suit  against  the  makers  and  indorsers  of  a  promissory  note,  made,  and  pay- 

able,  in  Illinois. 
Bddj  that  as  the  note  was  not  payable  to  order  or  bearer  in  a  bank  in  this 

State,  no  cause  of  action  was  shown,  imder  our  law,  against  the  indoraers. 
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Sdd,  abo^  that  if  the  indoraements  were  made  in  lUinoia^  and  gOTerned  by    May  T«niv 
the  law  of  that  State,  such  law  should  have  been  pleaded.  1861. 

APPEAL  from  the  Tippecanoe  Common  Pleas.  y, 

WoBDEisr,  J. — Suit  by  Bunn  against  Howard^  Jones  and      Bomm. 
Severson^  as  makers  of  a  promissory  note  payable  to  Fassett^  Thw^day 
and  against  Faeaett  and  Brovm  as  indorsers.    The  note  was  J^wie  13. 
made,  and  also  payable,  in  Illinois,     It  was  indorsed  by 
Fasseit^  the  payee,  to  Brown^  and  by  Brown  to  the  plaintiff. 
Where  the  indorsements  were  made,  does  not  clearly  appear, 
but  the  inference  is  that  they  also  were  made  in  Illinois. 
Process  was  not  served  upon  Fassett^  and  judgment  by 
default  was  taken  against  the  other  defendants. 

Brown  alone  ^peals,  and  makes  the  point  that  the  com- 
plaint states  no  cause  of  action  against  him ;  and  we  think 
this  objection  is  well  taken.  The  complaint  states  no  facts 
which  would  render  Brown  liable  as  indorser,  under  our  law, 
governing  the  liability  of  indorsers  of  paper  not  governed  by 
ihe  law  merchant.  Such  notes  only  are  governed  by  the  law 
merchant,  as  are  payable  to  order,  or  bearer,  in  a  hank  in  thi$ 
State.  1  B.  6. 1852,  §  6,  p.  378.  Hence,  if  the  indorsement 
is  to  be  governed  by  our  law,  as  having  been  made  in  this 
State,  {vide  Hunt  v.  Standart^  15  Ind.  83,)  there  are  no  fteti 
alleged  su£Scient  to  charge  the  indorser.  If,  on  the  ottier 
hand,  the  indorsement  was  made  in  Illinois^  and  to  be 
governed  by  the  law  of  that  State,  such  law  should  have 
been  pleaded,  and  relied  upon  as  governing  tlie  case,  which 
was  not  done.  Vide^  Shaw  and  anotJier  v.  Wood  and 
another^  8  Ind.  618;  ^Y^lson  and  another  v.  Clark^  11 
Ind.  385. 

Per  Curiam. — ^Tlie  judgment  against  Brown  is  reversed, 
with  costs.     Cause  remanded,  &c. 

Geo.  Gardner^  for  the  appellant. 

O.  8.  Orth  and  J.  A.  Stein^  for  the  appellee. 
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May  Tenn, 

186L 

McCORMICK 

V. 

CJI.68ELL. 


Tkw'^dayt 
June  IS. 


MoCoBMICK  V.  C/A88EIX. 

A  constable,  haying  in  his  hands  an  execution  against  one  A,,  took  from  B, 
the  following  agreement,  entered  thereon,  viz.,  ''  I  acknowledge  mjself 
rapleyin  bail  for  the  judgment  on  which  this  execution  issued,  and  the 
payment  thereof,  with  costs  accrued  and  to  accrue." 

Hsld,  that  the  agreement  was  not  valid  as  a  recognizance  of  replevin  bail, 
because  not  entered  on  the  docket  of  the  justice. 

ffeU  also,  that  a  suit  could  not  be  maintained  upon  it  as  an  agreement 
because  it  had  no  consideration  to  support  it ;  there  being  no  agreement  or 
legal  obligation  on  the  execution  plaintiff  to  delay  proceedings. 

APPEAL  from  the  Fayette  Circuit  Cou^ 

WoBDEN,  J. — CasaeU  sued  McCormioh  before  a  justice  of 
the  peace,  and  on  appeal  to  the  Circuit  Court,  the  plaintiff 
had  judgment.  The  facts  in  the  case  are,  that  Ca^sell  had  a 
judgment  against  one  Hale^  recovered  before  a  justice  of  the 
peace,  on  Septeniber  27, 1858,  for  $20.02,  and  costs,  on  which 
an  execution  was  issued  and  placed  in  the  hands  of  a  constable, 
on  October  4,  1858.  The  constable  called  upon  Sale^  the 
execution  defendant,  for  property,  and  was  told  by  the  latter 
that  McCormick  would  stay  the  execution.  The  constable 
then  called  upon  McCormicJc^  who  entered  the  following 
written  indorsement,  or  agi*eement,  on  the  back  of  the  execu- 
tion, viz : 

**  Oct.  6, 1858.  I,  Z.  W.  McCormick^  acknowledge  myself 
replevin  bail  for  the  judgment  on  which  this  execution  issued, 
and  the  payment  thereof,  with  costs  accrued  and  to  accrue. 

(Signed,)    '^  L.  W.  McCokmick." 

Attest,  "  R.  DuENAN,  GonstP 

The  constable  then  returned  the  execution,  no  other  re» 
plevin  bail  being  given.  At  the  expiration  of  the  time 
limited  by  law  for  the  stay  of  execution,  Hale.^  the  judgment 
debtor,  was  insolvent.  The  question  arises  whether,  on 
these  facts,  the  plaintiff  can  recover.  The  defendant  in  the 
execution  was  entitled  to  take  a  stay  thereon  for  one  hundred 
and  twenty  days,  by  entering  replevin  bail  on  the  docket  of 
the  justice.    2  R.  S.  1852,  §§  84,  87,  p.  467. 
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The  iDBtrnment  sued  on  is  evidently  not  valid  as  a  recog-  ^^7  '^^'tm, 
nizance  of  replevin  bail,  because  not  entered  on  the  docket      1861. 
of  the  justice.    The  constable  had  no  authority  to  take  or  MoGosmick 
approve  such  bail.    The  justice  must  himself  approve  the     ^   ^' 
bail,  as  he  is  made  responsible  for  the  solvency  of  such  bail, 
unless  the  plaintiff  consent;  and  the  undertaking,  when 
entered  before  the  justice,  has  the  effect  of  a  judgment 
confessed. 

Can  the  instrument  be  supported  as  an  agreement?  We 
think  this  question  must  be  answered  in  the  negative.  It 
has  no  consideration  to  support  it.  The  plaintiff  does  not 
appear  to  have  been  a  party  to  the  arrangement.  He  did 
not  agree  to  defer  executing  his  judgment,  until  the  time 
limited  by  law  for  the  stay  of  execution  had  expired,  or  for 
any  other  length  of  time.  The  plaintiff  might,  for  aught 
that  appears,  have  caused  another  execution  to  issue  inmiedi- 
ately,  or  have  required  the  constable  to  execute  the  one 
already  in  his  hands,  notwithstanding  the  indorsement  enter- 
ed  thereon.  His  hands  were  not  tied  up,  nor  were  his  rights 
to  proceed  with  the  collection  of  the  judgment  in  any  way 
affected.  The  simple  fact,  if  such  be  the  fact,  that  he  did 
suspend  proceedings  to  collect  the  judgment  until  the  time 
for  the  stay  had  expired,  can  not  vivify  and  make  valid  the 
instrument,  it  being  void  in  its  inception. 

Had  the  plaintiff  agreed,  in  consideration  of  the  instru- 
ment executed  by  the  defendant,  that  he  would  suspend  pro- 
ceedings on  his  judgment  for  the  time  provided  for  the  stay 
of  execution,  or  for  any  other  length  of  time,  perhaps  such 
agreement  on  his  part  would  have  formed  a  sufficient  con- 
sideration for  the  agreement  of  the  defendant.  Such,  how- 
ever, does  not  appear  to  have  been  the  case. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

J.  M.  Wilson  and  A.  P.  Newhirk^  for  the  appellant. 

Nelson  Truster  and  G.  Truster ^  for  the  appellee. 
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Thursday, 
June  13. 


OASES  m  THS  SUPREME  CODBT 

Shannon  and  Another  t;.  Shannon. 

APPEAL  from  the  Grant  Common  Pleas. 

JPer  Oiiriam. — Suit  to  foreclose  a  mortgage,  against  SAar^ 
non  and  Prieketty  the  mortgagor,  and  a  grantee  of  the  mort- 
gagor. Shannon  appeared  by  an  attorney,  to  whom  he  sent 
his  retainer  by  the  hand  of  the  plaintiff's  attorney.  The  attor- 
ney faithfully  did  his  duty,  and  no  coUnsion  appears  with  the 
plaintiff's  attorney.  Nothing  app^rs  authorizing  a  reversal, 
on  this  ground. 

Ko  motion  for  a  new  trial  was  made,  or  exception  taken 
as^to  the  proceedings  and  judgment  against  PricketL 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs, 

John  BrownleCj  for  the  appellants. 


» ^»»  i» 


MiLLEB  and  Others  v.  Powers  and  Others. 


Tfttirsday, 
June  13. 


Where  the  ground  of  objection  to  the  admission  of  tesdmony  does  not 
Vppwr  to  haTe  been  presented  to  the  Court  below,  the  exception  to  the 
ruling  will  not  be  available  in  the  Supreme  Court 

The  Court,  sitting  as  a  juiy,  may  infer  firom  the  &ce  of  a  note  payable  "at 
the  Br.  at  IbH  Wayne,  of  The  Bk.  of  the  State  of  Indiam;'  that  it 
was  intended  to  be  payable  at  the  ^  Branch  at  Fort  Wayne,  of  the  Bank  of 
the  State  of  Indiana.** 

APPEAL  from  the  AUen  Common  Pleas* 
Davison,  J. — ^The  appellees,  who  were  the  plaintiffi,  sued 
Oeorge  Miller^  Conrad  Nill^  Jacoh  Bowser  and  Oeorg$ 
Hartman^  alleging  in  their  complaint,  that  MUler^  on  AprU 
8, 1858,  by  his  note,  a  copy  of  which,  with  the  indorsements 
thereon,  are  herewith  filed,  promised  to  pay  Conrad  NUl 
$543 ;  and  that  NUl  indorsed  the  note  to  Bowser^  who  indorsed 
it  to  Hartman^  who  indorsed  it  to  the  plaintiffi.  It  is  averred 
that  Miller  did  not  pay  the  note  when  it  became  due,  upon 
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presentation  at  the  place  where  payable,  of  which  the  defend-  Mty  T^rm, 
sntB  had  notice,  and  that  the  note  remains  due  and  unpaid,      l^^l- 
&c.    The  copy  of  the  note  filed  with  the  complaint  is  in 
these  words : 


«  ^543.  FoH  Wayne,  April  3, 1868. 

^'  Seven  months  after  date,  I  promise  to  pay  to  the  order  of 
Oonrad  NUk  $500,  value  received,  without  any  relief  what- 
ever from  appraisement  laws,  payable  at  the  Br.  at  Fhrt 
Wayne  of  tlie  Bk.  of  the  State  of  Indiana?'^ 

(Signed)    "  Gbobgb  Milleb." 

Defendants  demurred  to  the  complaint,  on  the  ground  that 
it  ^^  does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
bat  their  demurrer  was  overruled.  As  no  exception  appears 
to  have  been  taken  to  this  ruling,  it  will  not  be  further  notioed* 

The  cause  was  submitted  to  the  Court,  who  found  for  the 
plaintiff;  and  the):eupon  NUl,  Bowser  and  Hcvrtmcm,  three 
of  the  defendants,  moved  for  a  new  trial ;  but  their  motion 
was  overruled,  and  judgment  rendered  on  the  finding,  &o. 

Upon  the  trial,  the  plaintiff  offered  a  note,  a  copy  of  which 
is  above  set  forth,  in  evidence ;  to  the  introduction  of  which 
the  defendants,  Nill,  Bowser  and  Hartman^  objected.  Their 
objection  was  overruled,  and  they  excepted ;  but  the  ground 
of  the  objection  does  not  appear  to  have  been  presented  to 
the  lower  Court;  hence  the 'exception  is  not  available  in  this 
Court.  And  as  the  note  was  in  evidence,  we  are  of  opinion 
that  tlie  Court,  sitting  as  a  jury,  had  a  right  to  infer  from  iti 
face,  that  it  was  payable  at  the  Branch  at  Fort  Wayne,  of  the 
Bank  of  the  State  of  Indiana. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

Z.  M.  Ninde  and  ff.  TFI  Puckeii,  for  the  appellants* 


MUiLn 
Powuw. 
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Bryant  v.  Wadswobth  and  Another. 


Thursday^ 
June  13. 
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May  Term, 

1861. 

RiCHARSBOM 

V.  APPEAL  from  the  Lake  Common  Pleas. 

The  State,  p^  Curiam, — Suit  by  the  appellees,  against  the  appellant, 
upon  promissory  notes  not  waiving  appraisement  laws.  Judg- 
ment for  the  plaintiff. 

The  only  error  assigned  is  in  rendering  judgment  to  be 
collected  without  appraisement    This  error  is  confessed. 

There  is  another  point  made  in  the  brief  of  counsel  for  the 
appellant;  but  as  the  error  assigned  does  not  embrace  the 
point  thus  made,  we  can  not  notice  it 

The  order  for  the  collection  of  the  judgment  without  ap- 
praisement is  reversed,  with  costs ;  otherwise  the  judgment 
isafiSrmed. 

A.  MoDoncUdy  for  the  appellant 

James  Bradley ^  for  the  appellees. 


TkuTMiay, 
JuM  13. 


RicHABDsoN  '0.  The  Statb,  ou  the  relation  of  Dbulinsb. 

APPEAL  from  the  St  Joseph  Circuit  Court. 

Per  Curiam. — In  this  case,  there  is  no  motion  for  a  new 
tiial,  no  bill  of  exceptions,  nor  any  exception,  in  any  form, 
properly  taken  to  the  rulings  of  the  Circuit  Court  The 
appeal  is,  therefore,  not  properly  before  us,  and  must  be 
dismissed. 

The  appeal  is  dismissed,  with  costs. 

E.  Egbert  and  J.  Bradley ^  for  the  appellant. 

J.  A,  Liston  and  R.  Z.  Famsworth^  for  the  appellee. 
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May  Term, 

Thk  State  v.  Kobb,  Executor  of  Collins  and  Another. 

The  Statk 

Section  211,  2  K  S.  1852,  p.  76,  which  limits  an  action  for  a  forfeiture  or        ^■ 
penalty  given  by  statute,  to  t?ro  years,  relates  to  forfeitures  and  penalties 
created  alone  by  statute,  and  inflicted  for  derelictions  of  duty  by  clerks, 
sherifls,  supervisors,  &c. 

The  court  declares  the  forfeiture  of  a  recognizance,  but  the  action  by  the  Stata 
is  not  grounded  on  the  forfeiture  so  declared,  but  upon  the  recognizance,  as 
an  ordinary  bond  with  a  condition,  and  such  a  suit  is  not  within  spedficatioii 
1  of  $  211,  siqmi. 

APPEAL  from  the  Morgan  Common  Pleas.  Hidaif, 

Davibon,  J. — ^Tlie  State  sued  Anderson  Collins^  and  John  •'""*  ^*- 

Bohh^  executor  of  the  estate  of  Hiram  Collins^  deceased, 

upon  a  recognizance  in  this  form : 

*'  We,  Anderson  Collins  and  Hiram  Collins  severally  ac- 
knowledge ourselves  bound  to  the  State  of  Indiana^  in  the 
sum  of  $500  each,  if  the  said  Anderson  Collins  shall  not 
appear  on  the  first  day  of  the  next  term  of  the  Morgan  Cir- 
cuit Court  to  answer  a  charge  of  perjury,  and  abide  thd 
judgment  of  the  Court,  <&c. 

Witness  our  hands  and  seals  this  8th  day  of  January^  1853." 

"  Andebson  Collins.  -^  seal,  y^ 

"HiEAM  Collins. 

The  complaint  alleges,  that  at  the  November  term,  1863,  of 
said  Court,  Anderson  Collins  was  duly  called,  but  came  not, 
and  Hiram  Collins  was  also  called  and  required  to  bring  into 
Court  the  body  of  Anderson  Collins^  and  came  not,  &c.,  but 
therein  made  default ;  and  thereupon  the  said  Coui*t  declared 
the  recognizance  absolutely  forfeited,  &c.  It  is  averred  that, 
afterward,  Hiram  Collins  departed  this  life,  and  that  the 
defendant,  John  Rohh^  is  the  duly  appointed  and  qualified 
executor  of  his  estate,  &c. 

Rolib  answered  by  two  paragraphs.  1.  By  a  general  de- 
nial. 2.  That  the  forfeiture  did  not  accrue,  or  take  place, 
within  two  years  before  the  commencement  of  this  action. 
The  State  demurred  to  this  second  defense;  but  the  demurrer 
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T. 

Waooitbb. 


liaj  Terai,  was  overruled,  and  exception  taken.  The  issues  were  sub- 
_J[^\*  -_  niitted  to  the  Court,  who  found  for  the  defendant.  New  trial 
Km>0»      refused,  and  judgment 

The  only  question  to  settle,  relates  to  the  action  of  tfie 
Court  upon  the  demurrer  to  the  second  defense.  In  support 
of  the  defense,  the  appellee  relies  upon  2  B.  S.  1852,  ^  211, 
p.  76 ;  which  section  provides,  inter  alia^  that  ^'  actions  for  a 
foTfeiture  or  penalty  given  by  statute^  shall  be  commenced 
within  two  years  after  the  cause  of  action  has  accrued,  and 
not  afterward."  This,  it  seems  to  us,  is  not  applicable  to  tlie 
case  before  us.  The  terms  "  forfeiture  or  penalty,"  as  used  in 
this  section,  evidently  relate  to  forfeitures  or  penalties  created 
alone  by  statute,  and  inflicted  for  derelictions  of  duty  by  clerks^ 
sheriffl,  supervisors,  &c.  The  Court,  it  is  true,  in  cases  like 
this,  declares  the  forfeiture  of  the  recognizance ;  but  tlie  action 
is  not  grounded  on  the  forfeiture  so  declared.  Such  action  is 
based  upon  the  recognizance,  as  an  ordinary  bond  with  a 
condition ;  and  in  case  the  condition  is  broken,  it  must  be 
enforced  like  any  other  bond,  by  civil  suit.  Ih.  §  48,  p.  366. 
We  are  of  opinion  that  the  present  suit,  when  it  was  instituted, 
was  not  barred  by  the  statutory  enactment  to  which  we  have 
referred ;  and  the  result  is,  the  demurrer  should  have  been 
sustained. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

If.  C.  Newcomh  and  John  TarJdngtony  for  the  State. 
W.  R.  Harrison^  for  the  appellee. 


•    mmm   • 


Kkoub  v.  Wagoner. 


Suit  against  A.,  to  recover  damages  for  turning  the  plaindff's  sheep  out  of 

his,  A*9i  field,  and  driving  them  bo  far  away  that  they  strayed  and  were 

lost 
HUd^  that  if  the  sheep  broke  into  A.*s  field,  he  had  the  right  to  turn  them 

out  into  the  highway,  but  had  no  right  to  drire  them  so  fi&r  away  as  to 

cause  their  loss. 
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Bddf  ate»  ihai  if  A,*9  c$Me  knocked  down  a  partitun  ibnoe,  and  thareby  May  Term, 
the  sheep  of  his  neighbor  escaped  into  his  field,  he  would  have  no  right       1861. 
to  turn  them  out  into  the  highway.  "Z. 

APPEAL  from  the  Warren  Common  Pleas.  Wamiive. 

WoEDKir,  J. — Suit  by  Wagoner^  against  Knour^  to  recover 
damages  for  driving  the  plaintiff's  sheep  out  of  the  defend-  j-^^^. 
ant^s  field,  no  &r  upon  the  commons  that  they  strayed  away, 
and  became  loet  to  the  plaintiff. 

Trial ;  verdict,  and  judgment  for  the  plaintiff. 

On  the  trial,  the  Court  gave  the  following  instructions  to 
the  jury,  to  which  the  defendant  excepted,  viz., 

"1.  If  Knour  turned  these  sheep  out  of  the  pasture  into 
the  road,  and  then  drove  them  off  to  such  a  distance  that  they 
became  lost,  Knour  is  liable,  without  reference  to  the  ques- 
tion how  the  sheep  got  into  his  pasture.^ 

2.  ^^If  the  sheep  escaped  from  Wagoner^ s  inclosure  into 
Knowfis  inclosure,  through  a  defect  in  the  fence,  caused  by 
KnouT^s  cattle,  and  Knour  turned  the  sheep  into  the  road,  and 
they  strayed  and  were  lost,  then  Knour  is  liable ;  but  if  Wag* 
(Aier^s  horses  broke  down  the  fence,  then  Knour  is  not  liable." 

The  following  charge  was  also  given,  at  the  instance  of  the 
defendant,  viz., 

'  "  If  the  sheep  broke,  or  went,  into  Knowfis  pasture,  he 
would  have  a  right  to  turn  them  out  into  the  road,  without 
making  himself  liable  for  damages  to  Wagoner^ 

These  charges,  taken  together,  are  fully  as  favorable  to  tlie 
defendant  as  he  could  ask.  The  first,  in  connection  with  the 
last,  amounts  to  this :  that  if  the  sheep  broke  into  the  defend- 
ant's field,  he  would  have  the  right  to  turn  them  out  into  the 
road ;  but  having  turned  them  out,  he  would  have  no  right 
to  drive  them  off  to  such  a  distance  as  to  become  lost. 

The  second  charge  asserts,  in  substance,  this  proposition: 
that  if  the  defendant's  cattle  knocked  down  the  partition  fence 
between  the  parties,  whereby  the  plaintiff's  sheep  escaped 
from  his,  into  the  defendant's,  premises,  the  defendant  had  no 
right  to  turn  them  out  into  the  road. 

Suppose  the  defendant  himself,  instead  of  his  cattle,  had 
thrown  down  the  fence,  it  is  not  perceived  that  the  case  would 
be  materially  changed.    It  cannot,  with  much  plausibility,  be 
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May  Tenn,  contended  that  one  of  two  adjoining  proprietors  may  law* 
1861.      fully  throw  down  the  division  fence  between  them,  and  toll 
Allih      bis  neighbor's  cattle  on  to  his  own  premises,  and  then  tnm 
jy  ^'         them  ont  into  the  public  highway. 

We  cannot  disturb  the  verdict  on  the  evidence,  as  that 
strotigly  tends  to  support  it 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per  cent, 
damages  and  costs. 
H,  A.  Chandler^  for  the  appellant 
J.  H.  Brown  and  J.  Park^  for  the  appellee. 
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^  Allen  and  Others  v.  Davisok. 

Where  instructions  giyen  by  the  Court  are  signed  by  the  judge,  and  filed, 
they  become  a  part  of  the  record  without  being  incorporated  in  a  bill  of 
exceptions. 

A  party,  where  there  is  to  be  a  general  yerdict,  has  a  right  to  have  a  response 
to  particular  questions  of  ftct,  the  same  being  pertinent  and  involved  in 
the  issues ;  but  the  Court  may  control  the  form  of  the  questions,  and  the 
manner  of  propounding  them,  and  need  not  require  them  to  be  answered 
in  the  form  prepared  by  counsel. 

A  specific  performance  of  an  agreement  for  the  conveyance  of  real  estate, 
can  only  be  enforced  where  the  agreement  has  been  executed  upon  a 
valuable  consideration ;  a  good  consideration,  merely,  is  not  suflScient 

In  the  year  1832,  A,  had  bom  to  him  an  illegitimate  son,  whom  he  recog- 
nized as  such,  and  named  B.  The  maternal  grandfather  of  B,  threatened  a 
l^gal  prosecution  against  A.,  and  to  settle  the  matter,  A.  gave  to  the 
mother  $200,  and  entered  into  an  agreement  in  writing,  with  the  grand- 
father, by  which  the  latter  was  to  keep  the  child  until  he  became  fourteen 
years  of  age,  his  mother  consenting  and  giving  up  all  claim  to  the  child, 
and  A,  was,  at  a  future  time,  to  convey  a  certain  tract  of  land  to  the  said 
bastard,  B, 

BM,  that  under  the  provisions  of  the  statute  then  in  force,  A,  was  liable  to 
be  chai^ged  with  the  maintenance  of  the  child,  in  a  prosecution  by  the 
mother,  or,  upon  her  default,  by  the  overseers  of  the  poor,  and  was  further 
liable  to  a  suit  by  the  mother  for  damages. 

Eddf  also,  that  the  amount  paid  to  the  mother  did  not  in  any  way  affect 
AJa  liability  to  be  sued  for  the  maintenance  of  the  child,  and  such  liability 
furnished  an  ample  valuable  consideration  to  support  his  agreement  to 
convey  the  land. 
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BiBldj  also,  that  the  suit  was  well  brought  in  the  name  of  B.,  the  contract    May  Term, 

having  been  made  for  his  benefit  1861. 

Seld,  also,  that  a  suit  for  specific  performance  is  not  within  the  statute  pro-  ~ 


At  J  »u 

Tiding  for  new  trials  without  cause,  in  certain  cases.  J 

»• 

Bayisoh. 
APPEAL  from  the  Carroll  Circuit  Court. 

WoRDEN,  J. — ^Thia  was  an  action  by  John  Damson^  the  j^^^  14 
appellee,  against  the  appellants,  who  are  heirs  at  law  of  John 
J,  Davison^  deceased,  to  enforce  the  specific  performance  of 
a  contract  for  the  conveyance  of  certain  real  estate.    Verdict 
and  judgment  for  the  plaintiff. 

The  facts  are,  in  substance,  as  follows :  John  Damson  is 
the  illegitimate  child  of  John  J.  Davison^  deceased.  He 
was  begotten  and  bom  in  Tippecanoe  county,  in  this  State. 
He  was  bom  in  the  year  1832,  his  mother,  Sarah  Phillips^ 
being  then  about  eighteen  years  old,  and  residing  with  her 
father,  Simon  Phillips. 

After  the  plaintiff's  birth,  he  was  named  by  his  natural 
father,  and  recognized  by  him  as  his  child.  Simon  Phillips^ 
the  father  of  the  plaintiff's  mother,  threatened  to  institute 
legal  proceedings  against  John  J.  Damson^  in  consequence 
of  the  begetting  and  birth  of  the  plaintiff.  In  March  1833, 
the  parties  met,  and  to  settle  all  controversy  in  the  premises, 
Davison  gave  to  the  plaintiff's  mother  $200  in  money,  and 
also  a  mare ;  ho  also  entered  into  an  agreement  with  Simeon 
Phillips^  by  which  the  latter  was  to  keep  the  plaintiff  until 
he  should  be  fourteen  years  old,  his  mother  consenting  thereto, 
and  agreeing,  on  her  part,  to  give  up  all  claim  to  the  child 
until  that  time.  Phillips  was  then  a  tenant  of  Davisoris 
on  the  land  in  controversy,  and  was  to  apply  a  portion  of  the 
rents  and  profits  to  the  support  of  the  child.  Damson  was 
to  convey  the  land  to  the  plaintiff  at  a  future  time.  This 
agreement  was  reduced  to  writing,  and  signed  by  Davi- 
son^ and  delivered  to  said  Simon  Phillips.  It  has  since 
become  lost,  but  it  may  be  gathered  from  the  evidence  thai 
it  contained  the  above  stipulations.  This  suit  was  brought 
to  enforce  the  conveyance  thus  stipulated  for. 

We  will  notice  the  points  relied  upon  in  the  brie&  of  coun- 
sel for  the  appellants,  to  reverse  the  judgment    On  the  tiial, 
the  Court  permitted  evidence  to  be  given  to  the  jurj,  over 
Vol.  XVI— 27 
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May  Term,  the  objection  of  the  defendants,  showing  the  amonnt  of  pro- 

1°^!'      perty  left  by  John  J.  DaviBon  at  his  decease,  viz.,  $34,000. 

Allkk  Any  injury  which  tills  evidence  might  have  caused  the 

Dai^so       defendants,  was  obviated  by  a  charge  given  by  the  Court  to 

the  jury,  as  follows :  "  The  testimony  given  in  evidence  to 

you,  as  to  the  amount  of  property  of  which  John  J.  Davison 

died  possessed,  can  not  be  considered  by  you  in  determining 

whether  or  not  he  executed  the  alleged  bond." 

It  is  objected,  however,  that  this  charge  is  not  properly  in 
the  record,  and  can  not  therefore  be  noticed  by  this  Court. 
We  think  the  charge  is  a  part  of  the  record.  This  charge,  in 
connection  with  several  others,  ia  signed  by  the  judge  who 
tried  the  cause,  under  his  statement  that  they  were  given  to 
the  jury.  The  statute  provides,  that  '^  All  instructions  given 
by  the  Court  must  be  signed  by  the  judge,  and  filed,  together 
with  those  asked  for  by  the  parties,  as  apart  of  the  reoordJ^ 
S  R.  S.,  (  324,  specification  6,  p.  109. 

Where  this  statute  is  complied  with,  as  was  done  in  this 
case,  the  instructions  given  become,  undoubtedly,  a  part  of 
the  record  without  being  incorporated  in  a  bill  of  exceptions. 
The  fact  that  Davison  died  wealthy,  might  have  afforded  an 
inference  that  he  was  in  afiiuent  circumstances  at  the  time 
of  the  alleged  execution  of  the  bond,  and,  hence,  it  might 
not  be  deemed  unreasonable  to  suppose  that  such  bond 
might  have  been  executed  by  him.  But  the  jury  having 
been  told  to  disregard  this  testimony,  in  determining  whether 
or  not  the  bond  was  executed,  we  do  not  perceive  that  the 
evidence  could  have  injured  the  defendants. 

The  next  objection  is,  that  parol  evidence  was  received  of 
the  contents  of  the  bond,  without  a  sufficient  foundation  hav- 
ing been  laid.  Upon  looking  into  the  evidence,  we  are  aatiB- 
fied  that  there  was  sufficient  proof  of  the  loss  of  the  bond, 
and  search  in  places  where  it  was  most  likely  to  have  been 
found,  to  admit  parol  evidence  of  its  contents. 

The  plaintiff  read  in  evidence  the  deposition  of  Sarah 
Burke^  formerly  Sarah  Phillips^  his  mother.  Afterward,  and 
without  any  impeachment  of  the  capacity  or  credibility  of  said 
witness,  he  proved  by  another  witness,  the  defendants  object- 
ing, that  said  Sarah  had  been  a  school  teacher,  and  waa,  as 
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the  witnesB  thought,  a  very  intelligent  woman.    The  adrais-  May  Tenn, 
eiOQ  of  this  testimony  was  perhaps  irregular,  but  we  regard      1861. 
the  inr^ularity  as  by  no  means  sufl5cient  to  justify  a  reversal      Aluen 
of  the  judgment.    That  the  witness  whose  depoeition  had    ^   ^• 
been  read  had  been  a  school  teacher,  was  perhaps  properly 
proTen.    This  question  might  have  been  asked  of  herself. 
Nothing  is  more  common  than  to  inquire  the  age,  residence, 
and  occupation  of  witnesses ;  and  we  see  no  impropriety  in 
8Qok  evidence.   The  statement  of  the  witness,  that  he  regarded 
Mrs.  Burke  as  a  veiy  intelligent  woman,  could  not  have 
materially  affected  the  rights  of  the  defendants,  and  the 
error,  if  error  was  committed,  was  harmless. 

The  next,  and  a  more  important  question  is,  whether  the 
Oourt  erred  in  refusing  to  propound  certain  questions  to  be 
answered  by  the  jury.  At  the  proper  time,  the  defendants 
prepared,  in  writing,  particular  questions  of  fact,  and  asked 
the  Court  to  direct  the  jury,  if  they  found  a  general  verdict, 
to  find  specially  upon  those  questions.  The  Oourt  reftised 
to  direct  the  jury  to  return  answers  to  the  questions,  as  pre- 
pared by  the  counsel  for  the  defendants,  but  itself  prepared 
the  questions  to  be  answered  by  the  jury.  The  questions,  bb 
prepared  by  the  Court,  which  the  jury  were  required  to 
answer  if  they  found  a  general  verdict,  and  the  answers  of 
the  jury  thereto,  are  as  follows,  viz.. 

Question  1. — Is  the  plaintiff  the  illegitimate  son  of  John 
J.  Daviaon^  as  charged  in  the  complaint? 

An&toer.-^Yea. 

Question  2. — Did  the  said  John  J.  Davison  acknowledge 
himself  to>  be  the  father  of  complainant,  as  charged  in  the 
complaint? 

Anstjuer. — ^Yes. 

Question  8. — Did  the  said  John  J,  Davison^  in  his  lite- 
time,  make,  execute,  and  deliver  to  the  said  Simon  Phillips^ 
the  grandfather  of  the  complainant,  a  bond  containing  pro- 
visions or  stipulations  for  the  benefit  of  the  complainant  i 

Answer. — Yes. 

Question  4. — Did,  or  did  not,  the  said  bond  obligate  the 
said  John  J  Davison  to  convey  real  estate  to  the  complainant^ 
as  charged  in  the  complaint  ?« 
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Hay  Term, 

1861. 

Allbk 

V. 

BAvisoir. 


Answer. — Yes. 

Question  5, — What  quantity  of  real  estate  was  bo  to  be 
conveyed  ?  When  was  the  conveyance  to  be  executed,  and 
how  was  the  land  described  ? 

Answer  1, — All  the  Birmingliam  place,  as  claimed  by  the 
plaintiff.  2.  When  the  plaintiff  came  of  age.  3.  As  the 
Birmingham  place. 

Question  6. — ^What  was  the  consideration  of  such  bond? 

Answer. — ^To  buy  his  peace,  and  satisfy  the  demands  of 
justice. 

Question  7. — ^What  was  the  character  of  the  conveyance 
which  the  said  John  J.  Davison  was  to  execute  to  said  com- 
plainant? 

Answer. — ^A  deed  in  fee  simple. 

Question  8. — ^Did  the  bond  contain  a  provision  that  the 
said  John  J.  Davison  should  convey  by  lawful  deed  the  lands 
specified  therein  ? 

Answer. — Yes. 

There  was  also  a  general  verdict  for  the  plaintiff. 

On  comparing  the  questions  propounded  by  the  Court  and 
answered  by  the  jury,  with  those  proposed  by  counsel  for  the 
defendants,  we  think  the  former  embrace,  substantially,  the 
whole  matter  of  the  latter;  and  indeed,  they  seem  to  cover 
the  substance  of  the  whole  case. 

The  only  question  upon  this  point  yet  to  be  determined,  is 
whether  a  party  has  a  right  to  have  questions  of  feet  answer- 
ed in  such  manner  and  form  as  he  may  propound  them ;  or 
whether  the  Court  may  mold  and  shape  the  questions  to  be 
thus  answered  by  the  jury.  This  depends  upon  the  statute; 
which  provides  that  "In  all  actions  the  jury,  unless  otherwise 
directed  by  the  Court,  may,  in  their  discretion,  render  a  gene- 
ral or  a  special  verdict ;  but  the  Court  shall,  at  the  request 
of  either  party,  direct  them  to  give  a  special  verdict  in  wri^ 
ing  upon  all  or  any  of  the  issues;  and  in  all  cases,  when  re- 
quested by  either  party,  shall  instruct  them,  if  they  render  a 
general  verdict,  to  find  specially  upon  particular  questions 
of  fact,  to  be  stated  in  writing."     Code,  §  336. 

By  whom  the  particular  questions  of  fact  are  "  to  be  stated 
in  writing,"  tlie  statute  does  npt,  in  terms,  provide;  and  we 
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think  it  clear,  that  such  questions,  so  far  as  their  form  and  ^^y  Term, 

the  manner  of  their  being  propounded  are  concerned,  are      1861. 

entirely  under  the  direction  and  control  of  the  Court.    A      Alijin 

party,  where  there  is  to  be  a  general  verdict,  has  an  un-    -.    ^• 

doubted  right  to  have  a  response  to  particular  questions  of 

Jbct,  such  questions  being  pertinent  to,  and  involved  in,  the 

issues  being  tried.     But  the  Court  may  control  the  form  of 

the  que8ti(»is,  and  the  manner  of  their  being  propounded; 

and  need  not,  necessarily,  require  them  to  be  answered  in  the 

form  prepared  by  counsel.    There  was  no  error  committed  by 

the  Court  in  this  respect. 

It  is  objected  that  the  evidence  is  not  sufBcient  to  prove 
the  execution  of  the  bond.  We  have  examined  the  evidence 
carefully,  and  although  it  is,  in  some  respects,  vague,  indefi- 
nite and  contradictory,  yet  it  strongly  tends,  to  say  the  least 
of  it,  to  sustain  the  verdict  of  the  jury,  and  we  do  not  think 
we  should  disturb  the  verdict  on  the  evidence. 

A  more  important,  and  perhaps  the  main,  question  in  the 
case,  is  whether  the  bond  was  based  upon  a  sufficient  con- 
sideration. In  order  to  enforce  a  specific  performance,  it 
would  seem  that  the  bond  must  have  been  executed  upon  a 
valuable  consideration,  as  contradistinguished  from  a  merely 
good  consideration.  2  Story's  Eq.  Jur.,  §  793,  a;  ^  793,  b.  This 
point,  however,  is  not  free  from  difficulty,  and  some  apparent 
conflict  in  the  authorities. 

It  may  be  gathered  from  the  evidence  in  this  case,  that 
John  J,  Davison  recognized  his  paternity  of  the  child,  and 
was  willing  to  make  ample  provision  for  its  support;  that 
Sarah  Phillips^  the  mother,  claimed  nothing  from  Davison 
on  her  own  behalf,  but  was  desirous  that  such  provision 
should  be  made  for  the  child ;  that  she  acted  entirely  under 
the  control  of  her  father,  who  had  threatened,  and  perhaps 
had  commenced,  some  legal  proceedings  against  Davison. 
The  arrangement  was  entered  into  by  which  Simon  Phillips 
was  to  keep  the  child  till  he  was  fourteen  years  old,  his 
mother  releasing  all  right  to  his  custody  up  to  that  time,  and 
Davison  was  to  convey  the  land  mentioned  to  the  child. 
There  seems  to  have  been  an  amicable  and  honorable  adjust- 
ment of  all  liabilities  growing  out  of  the  affair.    In  addition 
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May  Term,  to  the  provision  made  for  the  child,  Davison  gave  the  moQier 

^°61.      the  two  hundred  dollars  and  the  mare,  in  order,  as  he  said, 

ALLEN      to  satisfy  himself  that  she  wonld  not  come  npon  him  after- 

-.  ^-  wards. 

Davison. 

Under  the  provisions  of  the  statute  in  force  at  that  time, 
the  father  of  an  illegitimate  child  was  liable  to  be  chai^^ 
with  its  maintenance,  upon  the  prosecution  of  a  suit  for  that 
purpose  by  the  mother,  or,  upon  her  default,  by  the  over- 
seers of  the  poor.  He  was  moreover  liable  to  the  suit  of  the 
(Complainant  for  dam/igee^    R.  S.  1831,  p.  286. 

The  amount  paid  by  Davison  to  the  mother  of  the  child, 
did  not  in  any  manner  affect  his  liability  to  be  sued  for  the 
maintenance  of  the  child,  whatever  might  have  been  its 
effect  upon  a  suit,  had  she  brought  one,  against  him  for  dam- 
ages. That  arrangement  did  not  purport  to  be  in  dischaige 
of  his  liability  for  the  child's  maintenance.  Davison  was- 
still  liable  for  such  maintenance,  and  he  had  the  right  to 
make  provision  therefor  amicably,  and  without  legal  proceed- 
ings. Aqd  in  making  such  provision,  he  might  well  stipu- 
late for  the  future,  as  well  as  the  immediate,  benefit  of  the 
child.  Such  liability  against  Davison  furnished  an  ample 
valuable  consideration,  and  authorized  the  jury  to  say  that 
the  bond  was  given  '*  to  buy  his  peace  and  satisfy  the  demands 
of  justice."     Vide  JSarter  et  ah  v.  Johnson^  ante^  p.  "271. 

The  suit  was  well  brought  in  the  name  of  the  plaintiff,  the 
contract  having  been  made  for  his  benefit.  Bird  v.  Zanius^ 
dho.^  7  Ind.  615. 

There  is  but  one  more  point  made,  which  is  that  a  new 
trial  should  have  been  granted,  under  the  statute,  without 
cause.  The  suit  was  for  specific  performance,  and  not  within 
the  statute  providing  for  new  trials,  without  cause,  in  certain 
cases.    Benner  v.  Benner^  10  Ind.  256. 

Per  Cuinam, — ^The  judgment  below  is  affirmed,  with  costs. 

Z.  Baird^  J.  E.  McDonald  and  A.  Z.  Roache^  for  the  appel- 
•  lants. 

Jno.  Pettit^  S.  A.  Huff^  B.  Gregory  and  B.  Jonesy  for  the 
appellee. 
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I 

May  Term, 
Banks  and  Another  v.  Bales.  1861. 


Banks 
A  tender  of  the  price  paid  by  a  purchaser  at  sheriff's  sale  is  not  necessary,  v. 

in  order  to  maintain  an  action  to  set  aside  the  sale  and  annul  the  deed.  Bales. 

The  statute  requires  that  no  more  land  shall  be  sold  by  the  sheriff  than  is 

necessary  to  satisfy  the  execution,  unless  the  same  is  not  susceptible 

of  division,  and  a  duty  is  thus  imposed  upon  him  which  he  may  not  omit. 

In  the  absence  of  contrary  proo(  however,  it  will  be  presumed  that  he 

dischaiigod  his  duty  in  this  respect 

APPEAL  from  the  Hancock  Common  Pleas.  ^ay, 

Davison,  J. — ^This  was  a  proceeding  by  the  appellee,  who 
was  the  plaintiff,  against  Chilton  BanJca^  Allen  Wallaoe^  and 
Mordeoai  Millard^  to  set  aside  a  sheriff's  sale  of  real  estate, 
and  to  annul  a  sheriff's  deed  made  pursuant  to  the  sale.  The 
land  in  question  is  situated  in  Hancock  county,  and  described 
as  the  east  half  of  the  north-cast  quarter  of  Section  19,  Town- 
ship 10,  Bange  8.  Millard^  one  of  the  defendants,  was  the 
sheriff  who  made  the  sale,  and  deed,  but  the  record  fails  to 
show  that  he  appeared  to  the  action.  Banks  and  Wallace 
answered  the  complaint.  The  Court  tried  the  issues,  and 
found  for  the  plaintiff;  and,  having  refused  a  new  trial,  ad- 
judged that  the  sale  be  set  aside,  and  the  deed  be  annulled,  &c. 
The  pleadings  and  evidence  disclose  these  facts:  Coluiribua 
Stqphens^  having  recovered  a  judgment  before  a  justice  of 
the  peace  against  Bales^  the  plaintiff,  for  925,  with  costs  taxed 
at  $5.50,  filed  in  the  clerk's  ofSce  of,  the  Hancock  Common 
Pleas,  a  transcript  of  said  judgment,  duly  certified  by  the 
justice.  On  July  30,  1858,  an  execution  was  issued  on  the 
said  judgment,  by  virtue  of  which  the  sheriff  levied  upon 
the  above  described  land ;  and  on  November  13, 1858,  having 
first  offered  the  rents  and  profits  thereof,  for  seven  years,  and 
there  being  no  bid,  he  offered  the  fee  simple  of  the  whole 
tract,  and  then  and  there  sold  the  same  to  the  defendants, 
Banks  and  Wallace^  for  $24.50 ;  and  they  having  paid  the 
purchase  money,  received  from  the  sheriff  a  deed  for  thd 
premises.  Before  he  commenced  this  suit,  the  plaintiff  ten- 
dered to  Banks  and  Wallace  $44.50,  the  amount  paid  by 
them  on  their  purchase ;  but  it  appears  that  he  failed,  when 


424 


CASES  IN  THE  SUPREME  COURT 


V. 

Balks. 


May  Term,  he  filed  his  complaint,  to  bring  the  money  into  Court.    There 

^l5^ was  evidence  amounting  to  proof,  that  the  land  waa  worth, 

Bankr  deducting  all  encumbrances,  $500,  and  that  the  same  was 
susceptible  of  division.  The  defendants,  at  the  proper  time, 
moved  to  dismiss  the  suit,  on  the  ground  that  the  money  ten- 
dered by  the  plaintiflf  was  not  brought  into  Court.  This 
motion  the  Court  overruled,  and  the  defendants  excepted. 
If,  to  sustain  this  action,  a  tender  was  at  all  requisite,  the 
money  should  have  been  deposited  in  Court  when  the  com- 
plaint was  filed.  But  we  know  of  no  principle,  or  authority, 
that  requires  such  tender  in  a  suit  to  set  aside  a  sherifiPs  sale. 
The  motion  to  dismiss  was,  therefore,  correctly  overruled. 

As  has  been  seen,  the  sheriff  sold  the  entire  tract  without 
dividing,  and  without  offering  it  in  parcels.  The  statutory 
rule  is,  that  "  No  more  real  estate  shall  be  offered  for  sale  than 
shall  be  necessary  to  satisfy  the  execution,  unless  the  same  is 
not  susceptible  of  division."  2  R.  S.,  §  466,  p.  141.  We 
have  held  that  "  this  provision  imposes  a  duty  on  tlie  sheriff, 
which  he  may  not  omit."  Reed  v.  Diven^  7  Ind.  189.  It  is 
true,  in  the  absence  of  contrary  proof,  he  will  be  presumed 
to  have  done  his  duty.  But,  in  this  instance,  the  execution 
in  amount  did  not  exceed  $35,  when  the  evidence  shows  that 
the  land  offered  to  satisfy  it  was  worth  at  least  $500.  This 
was  obviously  more  than  should  have  been  offered,  in  case 
the  land  was  susceptible  of  division.  In  looking  into  the 
evidence,  we  are  fully  satisfied  that  it  could  have  been 
divided  so  as  to  produce  no  material  injury  to  its  aggregate 
value.  At  all  events,  the  Court  below,  sitting  as  a  jury, 
has  so  decided,  and  we  are  not  inclined  to  disturb  its 
conclusions.  It  follows,  the  sheriff  having  thus  failed  to 
comply  with  the  requirements  of  the  statute,  that  the  sale  can 
not  be  upheld,  and  the  sheriff's  deed  is,  therefore,  a  nullity. 
Per  Curiam, — ^The  judgment  is  aifirmed,  with  costs, 
N,  B.  Taylor  and  Q,  Y.  Atkison^  for  the  appellants. 
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May  Tenii» 
The  Boabd  of  CoMMissioNERa  of  Wabash  County  v.  Sivey.      1861. 


The  clerk  of  the  Circuit  Court  is  Dot  entitled  to  an  allowance  from  the  q^  Comhis- 

Board  of  GommiissionerSf  for  receiving  and  disbursing  moneys  on  individual  siombbs,  &o. 
account ;  as  upon  judgments,  or  in  the  settlement  of  estates.  ^' 

Nor  is  he  entitled  to  compensation  for  indexing  the  books  in  his  ofBoe.  oiyet. 

APPEAL  from  ^^. Wabash  Circuit  Court.  Friday, 

Hanka,  J. — The  appellee,  clerk,  &c.,  filed  a  claim  against  "*** 
the  appellant,  consisting  of  two  items :  first,  for  indexing  the 
books  of  his  oflSce ;  second,  two  and  one-half  per  cent,  for 
receiving  and  disbursing  moneys  passing  through  his  hands 
as  such  officer. 

No  statute  is  pointed  out  to  us  expressly,  in  terms,  author- 
izing such  charges  against  the  public,  through  the  appellants. 
As  to  the  latter  charge,  we  are  clear  that  in  the  absence  of 
such  statute,  moneys  received  and  paid  oilt  by  a  clerk,  upon 
individual  account,  as  upon  judgments,  or  in  the  settlement 
of  estates,  should  not  involve  a  charge  against  the  county. 
If  the  people  of  Marion  county  are  liable  for  a  per  centage 
upon  all  the  moneys  received  and  paid  out,  upon  judgments 
recovered  by  non-residents  of  the  county,  against  non-resi- 
dents, in  effect,  that  is,  against  corporations,  it  would,  doubt- 
less amount  to  a  heavy  burden,  without,  so  far  as  we  are  able 
to  perceive,  any  corresponding  public  interest  in  such  acts. 

The  indexing  is  as  much,  perhaps  more,  for  the  interest  of 
the  custodian  of  the  books,  as  it  is  for  that  of  the  public. 
He  is  allowed  for  making  all  complete  records,  and  entering 
orders,  judgments,  &c.,  certain  fixed  fees.  If  a  memorandum 
is  necessary,  to  enable  him  readily  to  refer  to  such  records 
or  entries,  it  is  but  a  part  of,  or  an  incident  to,  such  former 
duty,  and  is  not  such  extra  service  as  should  be  charged  to 
the  public.  It  is  not  necessary,  nor  shall  we  attempt,  in  this 
case,  to  point  out  the  several  instances  in  which  extra  ser- 
vices should  be  allowed,  nor  to  lay  down  any  general  rule 
upon  the  subject. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

2>.  D.  Pratt^  for  the  appellant 
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Fridaif, 
June  14. 


Jamissok  and  Another  v.  Cabiibb  and  Another. 

Stiit  before  a  justice  of  the  peace.  The  sammons  issued  on  FAruwry  Klthi 
returnable  on  the  20th,  and  was  served  on  the  18th.  On  the  20th,  judg- 
ment was  entered  by  de&ult.  On  the  27th,  on  motion  of  plaintiff,  tiie 
judgment  was  set  aside,  and  the  cause  set  for  trial  Mar<k  9th ;  on  which 
day  judgment  was  again  entered  by  default.  Proceedings,  in  the  Girenit 
Court,  to  set  aside  the  judgment  and  enjoin  its  collection. 

EM,  that  the  proceeding;9  of  the  justice,  in  rendering  the  first  judgment, 
and  afterward  in  setting  it  aside  without  notice  to  the  defendant^  were 
erroneous,  and  that  the  cause  should  haye  been  continued  before  the 
rendition  of  the  first  judgment 

Edd,  also,  that  an  application  should  have  been  made  to  the  justice  to 
correct  the  errors,  before  instituting  proceedings  in  another  Court 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Hanna,  J. — Suit  against  appellants,  before  a  justice.  The 
gammons  waa  issued  on  the  13th,  returnable  on  the  20th,  and 
was  served  on  the  18th,  of  February,  Judgment  by  default, 
on  the  20th.  On  the  27th,  judgment  set  aside,  on  the  motion 
of  plaintiff,  and  trial  set  for  March  9th ;  on  that  day,  judgment 
again  by  default.  In  December^  this  suit  was  instituted  in 
the  Circuit  Court,  to  set  aside  said  judgment,  and  enjoin  the 
plaintiff  from  collecting  the  same.  Demurrer  to  complaint 
sustained.  It  is  insisted  that  the  orders,  proceedings,  and 
judgment  of  the  justice,  on  and  after  the  20th,  were  void, 
for  want  of  jurisdiction  of  the  persons  of  the  defendants — 
the  present  plaintifib.  * 

Here  was  not  such  jurisdiction  of  the  person  of  the  defend- 
ant, on  the  20th,  as  authorized  the  rendition  of  the  judgment 
of  that  date.  The  Court  having  assumed  then  to  render  a 
judgment,  the  defendant  was,  for  all  the  purposes  of  the 
motion  afterward  made,  out  of  Court ;  and,  consequently,  the 
motion  made  on  the  27th,  to  set  aside  such  judgment,  was 
improperly  entertained,  in  the  absence  of  notice  to  the  oppo- 
site party,  and  the  proceedings  in  setting  aside  the  judgment 
and  afterward  taking  a  default  were  wrong.  The  case  should 
have  been  continued  before  the  rendition  of  the  first  judg- 
ment. I^e  Michiffan^  i&o.  Railroad  Company  v.  Stiannany 
18  Ind.  171. 
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But  although  the  proceedings  were  thus  wrongful,  yet  our  May  Term, 
system  of  practice  appears,  in  many  instances,  to  require  an  ^Q^l. 
application  to  be  first  made  to  the  Court  which  committed 
the  error,  before  another  tribunal  can  be  called  on  to  deter- 
mine directly  as  to  that  question.  The  refusal  of  the  justice, 
upon  proper  application  made,  to  set  aside  the  judgment^ 
would  have  entitled  the  party  to  an  appeal  from  such  refusal, 
or  decision.  The  complaint  was  therefore  defective,  and  the 
demurrer  properly  sustained. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 

/SI  A,  Huff  and  E.  A.  Greenlee^  for  the  appellants. 


»  m%n  i 


CONNAEB  V.    ChBISTIE, 


Where  an  assignee  of  a  promissory  note  alleges  an  assignment  of  the  note 
to  him  by  indorsement^  he  must  set  out  a  copy  of  the  indorsement  with 
his  complaint 

APPEAL  from  the  Hendricks  Circuit  Court.  -R^rfay, 

Per  Curiam, — Suit  upon  a  note  by  an  alleged  indorsee  of    ""*   ^ 
the  payee.    The  original  payee  was  not  made  a  party.    De- 
murrer for  this  cause,  and  also  because  the  complaint  did  not 
state  suflScient  facts,  overruled,  and  exception  taken. 

The  complaint  alleges  an  assignment  of  the  note  by  indorse- 
ment, but  no  copy  of  any  indorsement  accompanied  the  copy 
of  the  note,  or  appeared  any  where  in  the  record. 

If  the  plaintiff  claimed  the  right  to  sue  the  maker  without 
joining  the  assignor  as  a  defendant,  it  was  his  duty  to  show 
such  right.  That  right  could  only  be  shown  by  showing  an 
indorsement,  which  indorsement  would  be  a  written  contract; 
and  being  a  part  of  the  foundation  of  the  indorsee's  right  of 
action  against  the  maker  alone,  should  be  set  out,  by  copy,  in 
the  complaint.    See  Farudworth  v.  Drake^  11  Ind.  101. 

The  judgment  is  reversed,  with  costs.  Cause  remanded,  &c» 

Z.  M.  Campbell^  for  the  appellant 

J.  M.  Oregg^  for  the  appellee. 


its  OASES  IN  THE  SUPREME  COUBT 

May  Term, 

1861. 

Simpson  v.  "Wilson. 


DiiWflON 

The  State.  In  a  proceeding  to  obtain  execution  upon  a  judgment,  under  2  R.  S.,  §^  406, 

p.  129,  the  written  notice,  showing  the  names  of  the  parties,  the  date  and 
amount  of  the  judgment,  &c.,  is  a  sufficient  complaint 
On  the  hearing  of  such  an  application,  the  ex  parte  affidavit  of  the  plaintiff 
should  not  be  receiyed ;  he  should  be  examined  orally,  under  oath. 

^«^^  APPEAL  from  the  Henry  Common  Pleas. 

Per  Curiam. — In  October^  1853,  Charles  O.  Wilson 
obtained  judgment  against  Green  T.  Simpson^  in  the  Henry 
Common  Pleas.  In  June.^  1859,  said  Wilson  notified  Simp- 
son to  appear  to  a  motion  that  he,  said  WUson^  was  going  to 
make,  to  obtain  execution  against  him  on  the  judgment, 
under  2  K.  S.,  §  406,  p.  129.  The  notice  stated  in  whose 
favor  the  judgment  was,  when  rendered,  its  amount,  Ac. 
On  the  hearing,  the  plaintiff,  WUson^  filed  his  affidavit  that 
the  judgment  had  not  been  paid.  The  Court  ordered  exe- 
cution to  issue.  Simpson^  at  the  proper  time,  and  in  the 
proper  manner,  raised  these  two  questions :  1.  That  a  com- 
plaint, as  in  ordinary  suits,  should  have  been  filed.  We  think 
the  notice  was  a  sufficient  complaint.  2.  That  the  ex  parte 
affidavit  of  the  plaintiff  was  not  the  proper  proof  of  the 
non-payment  of  the  judgment.  We  think  the  party  should 
have  been  sworn  on  the  hearing. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

W.  Orose^  for  the  appellant. 


«  ■ » ■  > 


Dawson  r.  The  State. 

In  a  prosecution  for  larceny,  proof  of  the  voluntary  intoxication  of  the 
accused,  just  before,  and  at  the  time  o(  the  oommission  of  the  alleged 
offense,  is  not  admissible  in  his  behalf. 

In  cases,  both  civil  and  criminal,  where  malice  is  an  ingredient  of  the  chaige^ 


OF  THE  STATE  OF  INDIANA.  429 

it  aeems  that  simple  intoxication  may  be  given  in  evidence  to  rebut  it ;  but  May  Temi, 
this  principle  does  not  seem  to  be  extended  to  the  ingredient  of  intention.       1861. 

^^  Stubois 

APPEAL  from  the  Decatur  Circuit  Court  v. 

PBaBKms,   J.  —  Indictment  against  Dawson  for  larceny.       ^'^^• 
Conviction,  and  sentence  .to  the  State  prison.    The  defend- jfVia^y^ 
ant  asked  a  continuance  to  obtain  the  evidence  of  a  witness,  •'•*»«  ^*' 
*'that  on  the  night  the  horse  was  taken,  and  immediately 
before  the  act,  which  is  the  alleged  larceny  charged  in  the 
indictment,  the  defendant  drank  at  a  grocery  a  large  quantity 
of  intoxicating  liquor ;  and  that  he  was  in  such  a  state  of 
drunkenness,  and  so  besotted  by  liquor,  as  to  be  irrational." 

The  continuance  was  refused.  It  was  wrongly  refused,  if 
the  fact  proposed  to  be  proved  could  have  operated  to  acquit 
the  defendant ;  otherwise,  not.  It  presents  a  simple  case  of 
voluntary,  drunkenness,  jlist  before,  and  at  the  time  of,  the 
commission  of  the  alleged  crime.  We  have  found  no  prece- 
dent for  the  admission  of  such  evidence,  on  the  part  of  the 
defense,  in  a  prosecution  for  larceny.  The  cases  on  this  point 
are  collected  more  completely  in  1  Whart.  Cr.  L.,  5th  Ed., 
§  41,  than  any  where  else.  See,  also,  G^IIerrin  v.  The  State^ 
14  Ind.  420.  The  reference  in  that  case  to  Blacks  tone,  should 
be  to  the  fourth,  instead  of  the  third  book.  In  cases,  both 
civil  and  criminal,  where  malice  is  an  ingredient  of  the 
charge,  it  seems  that  simple  intoxication  may  be  given  in 
evidence  to  rebut  it;  but  this  principle  does  not  seem  to  be 
extended  to  the  ingredient  of  intention.    Ind.  Dig.,  p.  39. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

James  Oavin  and  Oscar  B,  Hord^  for  the  appellant 


Stubgis  V,  Fay. 

The  State  of  Indiana  has  jarisdiction  over  all  persons  and  all  private  prop- 
erty within  her  borders,  and  may  subject  both  the  one,  and  the  other,  to 
her  judicial  power ;  but  she  cannot  thus  subject  either  persons  or  prop- 
erty not  wit^  her  jurisdiction. 
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• 

May  Tetm,   Wharft  %  copy  of  a  Aummwia  regularly  iasued  by  the  proper  derk,  agliqBt  a 
.  1861.         person  who  is  a  resident  of  this  State,  is  leil  by  the  ofiScer  chaiged  with 
"■■"T"""^      the  serrice  of  such  summons  at  the  then  place  of  residence  of  such  pcf- 
y^  son,  the  service  is  not  regarded  as  constructive,  but  actual. 

.  Fat.  "  The  usual  or  last  place  of  residence,"  means  the  residence  into  which  the 
person,  still  a  resident  of  this  State,  has  moved,  in  this  State,  last  befiMne 
the  service  of  process. 
Application  to  set  aside  a  judgment,  rendered  at  a  former  term,  on  the 
ground  that  the  defendant  was  absent  from  the  State  when  the  copy  of 
the  summons  was  left  at  his  residence,  and  had  no  actual  notice  of  ^e 
pendency  of  the  suit  until  after  judgment  The  affidavit  did  not  show 
any  meritorious  defense,  nor  any  excuse  for  not  making  the  application 
at  the  same  term  at  which  the  judgment  was  rendered. 
Moldt  that  the  affidavit  did  not  make  a  case  that  authorized  the  vacation  of 
the  judgment 

-^'*»y»  APPEAL  from  the  Allen  Circuit  Court. 

""*    *  PekkinSj  J. — At  the  October  term,  1859,  of  the  AU^n  Com- 

mon Pleas,  Fay  commenced  an  action  against  Sturgis  upon 
a  promissory  note.  The  writ  in  the  cause  was  served  by  leav- 
ing a  copy  at  the  residence  of  Sturgis.  There  was  judgment 
against  him  by  default. 

At  the  succeeding  January  term,  Sturgis  filed  an  affidavit 
showing  that  he  was  absent  from  the  State  when  process  was 
served,  and  was  ignorant  of  the  pendency  of  the  suit  till  after 
judgment,  and  moved  that  the  judgment  be  set  aside.  The 
affidavit  did  not  allege  that  affiant  had  any  merits  in  his 
application,  nor  show  any  excuse  for  not  moving,  to  set  aside 
the  default  at  the  same  term  of  the  Court  at  which  judgment 
was  rendered. 

The  Court  overruled  the  motion  to  set  aside. 

The  counsel  for  appellant  contends  that  the  judgment 
should  have  been  set  aside,  because  it  was  a  nullity.  He  insists 
that  it  was  a  judgment  rendered  upon  constructive  service 
of  notice,  and  that  2  R.  S.  1852,  §  395,  p.  120,  applies  to  it. 
That  section  reads :  "  No  personal  judgment  shall  be  rendered 
against  a  defendant  constructively  summoned,  who  has  not 
appeared  in  the  action." 

What,  then,  is  constructive  service?  The  State  of  Indiana 
has  jurisdiction  over  all  persons  and  private  property  within  her 
borders.    She  may  subject  both  the  one,  and  tiiB  other,  to  hei 
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juditfial  power.    Bnt  she  ean  not  thus  subject  either  perBons  ^T  Turn, 
or  property  not  within  her  jurisdiction.    It  souietimes  hap-      1861* 
pens  that  the  person  is  within  her  jurisdiction,  while  his      Stubgis 
property  is  not ;  and,  again,  that  the  property  is  within  her       jj' 
jurisdiction,  while  the  person  of  the  owner  is  not ;  and,  again, 
that  both  the  person  and  the  property  of  the  person  are  within, 
or  without,  her  jurisdiction. 

The  State  exercises  her  jurisdiction  over  property  by  seiz- 
ing it  through  the  officers  of  her  Courts,  See  Ilimely  v. 
Rose^  2  Oond.  Rep.  28.  She  exercises  her  jurisdiction  over 
persons  by  bringing  them  before  her  Courts,  through  the  ac- 
tion of  the  officers  of  those  Courts,  or  by  notifying  them  to 
voluntarily  appear.  This  notice  she  has  not  the  absolute 
power  to  give,  except  within  her  own  boundaries ;  and,  in 
point  of  law,  has  no  right  to  assume  to  give  it  beyond  those 
limits  as  a  ground  of  claiming  the  right  of  exercising  juris- 
diction. But  to  residents,  or  to  persons  actually  within  her 
jurisdictional  limits,  she  has  a  right  to  give  such  notice  by 
the  officers  of  her  Courts ;  and  those  Courts  thus  acquire  a 
right  to  exercise  jurisdiction  over  such  persons,  by  rendering 
personal  judgment  against  tliem.  Persons  thus  notified  are 
not  regarded,  in  law,  as  constructively,  but  as  actually,  sum- 
moned to  appear.  Such  notice  is  given,  in  legal  effect,  when 
a  copy  of  a  summons,  regularly  issued  by  the  proper  clerk, 
in  a  suit  instituted  against  a  person  who  is  a  resident  of  tUi^^^  s,  ^^ 
State,  is  left  by  the  officer  charged  with  the  service  of  sucti^'s^^  : .  ■/  .^  ,^  \ 
mons,  at  the  then  place  of  residence  of  such  person.    The  O  / 

usual  or  last  place  of  residence,  means  the  residence  into  -     «»  .* 

which  the  person,  still  a  resident  of  this  State,  has  inoved,  *     '  ^\ 

in  this  State,  last  before  the  service  of  process.    This  i1j(q«i#er*  \\  /  ;*    -     / 

mcnt  secures  the  service  at  the  actual  residence  of  the  d^Hl4*       _. ^.^ 

ant,  in  this  State,  at  the  time  of  service.  J£4he4gf<^^^""t  hiif]^^* 
become  a  Tion-roRidept^  Bervice  can  notjifi^ade.  As  to  other 
acts,  also  constituting,  in  law,  such  actual  notice  of  suit, 
see  §  35  of  the  Code  of  Practice,  vol.  2,  by  G.  &  H.,  p. 
60,  and  notes.  See,  also,  Conwell  v.  Atwood^  2  Ind.  289. 
In  these  cases,  the  defendant  is  presumed  to  have  received  the 
notice  served.  The  judgment  in  this  case,  then,  having  been 
rendered  upon  actual  notice  in  law,  given  within  the  State, 
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Flagg 

V. 

Sloan. 


Mfty  Term,  oonld  only  be  vacated  on  a  cage  made,  bringing  it  within 
1861'     flomeof  the  statatory  provisionB  giving  relief  in  certain  cases 
from  judgments  tbns  rendered.    No  such  case  is  here  pre* 
sented.    See  liobertson  v.  Bergen^  10  Ind.  402 ;  and  WoolUy 
V.  Woolley,  12  Ind.  663. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  6  per  cent, 
damages  and  costs. 

W.  H.  Coombs^  for  the  appellant. 
J.  A,  Fay^  for  the  appellee. 


i» » 


16   OH 

U6   n] 


Saturday^ 
JwM  15. 


Flagg  and  Others  v.  Sloan. 

A  temponuy  injunction  was  granted  in  vacation  by  a  judge  of  the  Circuit 
Court,  without  notice  to  the  defendants.  At  the  next  term  of  the  Court, 
the  defendants  appeared  and  filed  a  demurrer  to  the  petition ;  and  pend- 
ing the  demurrer,  prayed  an  appeal  to  the  Supreme  Court  from  the  order 
made  in  vacation. 

Eddf  that  the  appeal  was  authorized  by  the  statute. 

Edd,  also,  that  the  granting  of  the  temporary  injunction,  without  notice, 
was  erroneous. 

Qucere:  Whether  an  appeal  will  lie  from  a  restraining  order. 

APPEAL  from  the  Lagrange  Circuit  Court. 

Hanna,  J. — ^In  vacation  of  the  Circuit  Court,  the  judge 
thereof  granted  a  temporary  injunction  against  appellants, 
without  notice  to,  or  appearance  by,  the  party  enjoined.  At 
the  next  term  of  the  Court  the  parties  appeared,  and  appellants 
filed  a  demurrer  to  the  petition  for  an  injunction.  Before  the 
questions  of  law  raised  by  the  demurrer  were  determined,  this 
appeal  was  prayed,  and  granted,  from  the  order  made  in  vaca- 
tion. 

It  is  objected  here,  that  the  parties  affected  by  the  order 
should  have  moved  before  the  judge,  or  in  the  Court  below, 
to  set  aside  said  order  and  dissolve  said  injunction,  before 
they  can  present  the  questions  here  sought  to  be  presented ; 
as  it  is  insisted  that  this  case  falls  within  the  spirit  of  various 
rulings  in  this  Court,  in  reference  to  appeals  from  judgments 
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ky  de&nlt,  Ae.    We  do  not  think  bo,  for  the  reason,  among  May  Term, 
others,  that  the  statute  expressly  authorizes  an  appeal  from      1361. 
on  interlocutory  order  granting  an  injunction  in  vacation.        Boss 
2  R.  S.,  p.  162.    It  was  erroneous  to  grant  it  without  notice.    g-Jl 
2  B.  8.,  p.  60 ;  6  Ind.  303.  *"* 

As  this  was,  in  form,  a  temporary  injunction,  and  not  a 
restraining  order  merely,  the  question  does  not  arise  as  to 
whether  there  is  any  appeal  from  an  order  falling  within  the 
latter  class. 

Per  Curiam. — ^The  j  udgmen t  is  reversed,  with  eosts.  Cause 
remanded,  &c. 

J.  M.  Flagg^  for  the  appellants.  ^ 

A.  EllUon^  for  the  appellee. 


'm  » 


Boss  and  Others  v.  Swigostt. 

Suit  npon  a  bond  executed  to  procure  an  appeal  to  the  Supreme  Court  from 
a  judgment  requiring  one  A.,  president,  &c.,  to  transfer  certain  bank  stock 
to  the  plaintiff  within  sixty  days,  or,  in  default,  to  pay  him  $200,  the 
value  thereof.  The  case  was  not  decided  in  the  appellate  Court  until 
after  the  expiration  of  the  time  named,  but  within  sixty  days  after  an 
<^inion  affirming  the  judgment  was  certified  to  the  lower  Courti  A. 
made  and  tendered  a  certificate  of  stock,  as  required  by  the  judgment 

Eddf  that  the  tender  of  the  certificate  of  stock,  not  having  been  made 
within  the  time  limited,  was  no  answer  to  an  action  upon  the  bond. 

APPEAL  from  the  Fayette  Circuit  Court.  BaJturday, 

Hakna,  J. — Suit  on  an  appeal  bond.    Answer :  first,  that   **"*     ' 
the  condition  of  the  bond  had  been  complied  with ;  second, 
denial. 

The  bond  was  executed  to  obtain  an  appeal  to  this  Court, 
from  a  judgment  of  the  said  Ci^uit  Court,  in  a  proceeding 
to  compel  Helm^  the  president  of  a  bank,  to  transfer  certain 
shares  of  the  stock  of  said  bank,  or  for  damages,  &c. 

The  judgment,  upon  which  the  bond  was  based,  was  that 
said  stock  should,  within  sixty  days  from  the  rendition  of 
Vol,  XVI— 28 
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Ms/  TtfM,  said  judgment,  be  transferred,  or,  in  de&nlt,  there  was  a  jttdg- 
1861.     meot  for  $300,  the  value  thereof. 
Jioie  That  judgment  was  aflSrmed  in  this  Court,  (13  Ind.  196,) 

SwiMaiT  ^®  ^^^  ^®'  1859.  It  had  been  rendered  in  the  Court 
below  at  the  March  term,  1858.  It  is  arerred  in  the 
answer,  that  the  opinion,  &c.  of  this  Court  was  filed  in  the 
Court  below  on  September  19,  1859,  and  that  on  October 
S^  1859,  said  transfer  of  stock  was  made,  and  a  certificate 
tendered  to  the  plaintifi*;  and  that,  as  to  the  costs  and  dam* 
ages  adjudged  in  this  Court,  an  execution  had  been  issued  and 
levied  upon  sufficient  property,  which  remained  undisposed 
^  of,  to  satisfy  the  same. 

Demurrers  were  overruled  to  the  complaint,  and  to  that 
part  of  the  answer  having  reference  to  damages  and  costs; 
and  sustained  to  that  part  averring  a  transfer  and  tender  of 
the  stock. 

Trial,  and  judgment  for  plaintiff,  for  the  amount  of  the 
original  judgment  and  interest  thereon. 

Questions  are  presented  upon  the  rulings  on  demurrers,  and 
in  refusing  a  new  trial. 

Was  the  transfer  and  tender  of  the  stock  an  answer  to  a 
suit  on  the  appeal  bond,  and  if  so,  was  it  made  in  time? 

The  condition  of  the  bond  was  to  prosecute  the  appeal  to 
efibct,  and  abide  by  and  pay  all  orders  and  judgments  ren- 
dered or  affirmed  against  them  in  this  Court. 

We  are  of  opinion  that  the  demurrer  was  well  taken  to  the 
answer,  and  consequently  was  properly  overruled  to  the  com- 
plaint. The  answer  did  not  show  that  an  assignment  of  the 
etock  had  been  made  and  tendered  within  the  time  limited. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs.  ^ 

IT.  Truster,  O.  Trueler  and  B.  F.  Olaypool,  for  the  ap- 
pellants. 

Johii  S.  Esid,  for  the  appellee. 
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Thb  Ihdiahatoub  ajstd  CtsaaaiA.Ti  Raiukoad  Cohpasy  v.     1861. 

Smtuawe.  Tm  Ikduk- 

APOLtt^    A^C. 

An  axumal  was  killed  by  the  freight  train  of  the  railroad  company,  at  a  place  BailboadGc. 
where  a  small  town  was  being  built  up,  and  nsed  as  a  station.    The  road    ^     ^' 
had  been  fenced  at  this  point,  but  a  gap  had  been  opened  by  some  one 
in  front  of  th«  town.    It  was  not  diown  with  distinctness  whether  the 
town  was  hud  cot  op  to,  and  along  the  ntlroad,' or  at  some  distance  back. 

Mdd,  that  this  Court  is  not  authoriaed  to  say,  in  of^wsition  to  the  finding  of 
tkM  Court  below,  that  the  railroad  company  was  not  in  iault  in  not  closing 
up  the  fence. 

JBddf  also,  that  the  statute  awarding  damages  to  the  owners  of  animals 
killed  or  injured  by  the  rolling  stock  of  any  railroad  company,  applies 
to  animals  killed  by  JretgM,  as  well  as  passenger,  trains. 

APPEAL  from  the  Decatur  Circuit  Court.  Saturday, 

Pbbkinb,  J. — Suit  by  Sndling  against  TJie  Indianapolia  ^"* 
avid  Cincinnati  Railroad  Co.^  to  recover  the  value  of  an 
aaimal  killed  on  the  road.  Judgment  below  for  the  plaintifil 
It  was  proved  that  the  animal  was  kiUed  by  a  freight  train 
on  The  Indianapolis  and  Cincinnati  Railroad^  in  Decatur 
county,  and  that  the  animal  was  worth  $65,  the  amount  of  the 
judgment  recovered.  It  was  proved  that  the  animal  was 
killed  near  a  place  called  SmitKa  Station^  and  where  ^he 
company  had  fenced  the  road.  It  would  seem  that  since  the 
road  was  fenced,  a  small  town,  called  SmitKa  Station^  had 
been  platted  on  paper,  and  the  ground  to  some  extent  built 
upon,  but  to  what  extent  does  not  appear ;  nor  does  it  appear 
with  distinctness  how  the  town  lies  with  respect  to  the  road ; ' 
whether  immediately  upon  it,  or  at  a  distance  back  from 
it.  It  further  appears  that  a  gap  had  been  opened  by  some 
one,  in  the  fence  built  by  the  company,  in  front  of  the  town ; 
that  it  had  been  closed  up  and  reopened  several  times,  and 
that  it  had  been  left  open  for  some  time  before  the  animal  in 
question  was  killed ;  that  the  animal  probably  passed  on  to 
the  road  through  this  gap,  and  did  not  belong  to  the  owner  of 
the  lot  from  which  it  passed  on  to  the  road.  See  The  Terra 
Haute  and  Richmond  Railroad  Co.  v.  Smithy  ante^  p.  102.. 
Upon  the  foregoing  facts,  we  think  we  are  not  authorized  to> 
Bay,  in  opposition  to  the  finding  of  the  jury  and  the  judg- 
ment of  the  Court  below,  that  the  company  was  not  in  fault 
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May  Term,  in  failing  to  close  the  gap  in  the  fence  through  which  the 

1861.     animal  may  have  passed.    But  another  gronnd  is  taken  for  a 

Trs  Cikcin-  reversal ;  it  is  this :  that  the  statute  requiring  railroad  oom- 

wATi,  &a    panics  to  fence,  is  a  police  regulation  for  the  benefit  of  passen- 

T.         gers,  and  therefore  has  no  application  to  cases  of  stock  killed 

Htochboh.  jjy  freight  trains. 

We  think  this  position  is  not  sound.  1.  The  statute  makes  no 
such  distinction.  It  says  that  whenever  any  animal  shall  be, 
&c.,  by  the  cars,  &c.,  on  any  railroad,  &c.  See  The  Madison^ 
<&c.  Co,  V,  WhitenecJc^  8  Ind.  217.  2.  We  think  the  operatives 
and  property  on  board  of  freight  trains  entitled  to  the  benefit 
of  the  statute,  as  a  police  regulation.  3.  We  know,  as  matter 
of  general  knowledge,  that  passengers  are  not  unfrequently 
carried  by  freight  trains. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  1  per  cent 
damages  and  costs. 

J.  S,  Scohey^  for  the  appeUant 

James  Oavin^  Oscar  JS.  Hord  and  C  Ewing^  for  the 
appellee. 

(1.)  Davison,  J.,  was  absent  when  this  case  was  considered. 


16   436 
166     81 


<^»»  » 


Thb  Cincinnati  and  Chicago  Railroad  Compart  v- 

HuNCHEON  and  Another. 

An  appeal  will  not  lie  to  the  Sapreme  Court  (rom  the  action  of  the  Court, 
or  judge,  below,  in  granting  a  temporary  restraining  order. 

Saturday^  APPEAL  from  the  restraining  order  of  a  judge,  in  vacation. 

""*     *  Davison,  J. — Tlie  appellees  were  the  plaintiffs  below,  and 

the  appellant  the  defendant.  The  complaint  alleges,  sub- 
stantially, these  facts :  Plaintiffs  owned,  ia  fee  simple,  sections 
fifteen  and  sixteen,  in  township  thirty  three,  north  of  range 
four,  west.  Defendants,  prior  to  Jtily  13, 1859,  located  their 
railroad  across  said  lands.  At  that  date,  the  plaintiffs  caused 
the  damages  which  would  be  occasioned  by  the  construction 
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of  the  road  to  be  aaseseed ;  and  the  same  were  then  aaseBBed   1^7  '^^n^ 
at  $687  tVt-    Judgment  in  their  favor  was  rendered  thereon,      1861. 
in  the  LaporU  Common  Pleas.    And  the  defendants,  without  Thk  Cihoiv- 
having  paid,  or  offered  to  pay,  the  sum  assessed,  or  any  part  t%^^"  ^%q 
of  it,  are  proceeding  to  construct  their  road  across  said  lands.  y. 

The  relief  prayed  is,  that  the  defendants  and  their  employees  Huhohw)». 
be  restrained  from  prosecuting  said  work,  for  a  time  sufficient 
to  give  them  ten  days  notice,  as  required  by  law,  &c.;  and  that 
upon  final  hearing  of  this  application,  after  such  notice,  they 
be  enjoined  from  constructing  said  road  until  the  damages  so 
assessed  are  paid  or  tendered."  The  record  shows  that  the 
case  made  by  the  complaint  was  properly  submitted  to  Andrew 
Z.  Oshom^  judge  of  the  Laporte  Circuit  Court,  who,  having 
inspected  the  premises,  ordered  that  the  defendants  and  their 
employees  desist  &om  making  excavations,  &c.,  on  the  plain- 
«  tiff's  land  until  August  8,  tlien  next  following,  or  until  the 
foil  payment  of  the  damages  assessed.  And  die  same  judge 
tiien  and  there  appointed  the  said  8th  of  Avgvst  as  the 
time,  and  the  court  house,  in  Marshall  county,  as  the  place, 
for  the  hearing  of  said  application,  &c.;  of  which  time  and 
place  the  plaintifib  were  required  to  give  the  defendants^  or 
6(»me  one  of  them,  at  least  ten  days  notice,  &c.  And  tLeio 
upon  the  defendants  prayed  an  appeal  from  the  decision  thus 
made,  to  the  Supreme  Court,  which  was  accordingly  granted, 
ftc.  The  record  presents  this  question :  Is  an  appeal  to  this 
Court,  from  a  preliminary  restraining  order,  allowable  ?  It  is 
enacted,  that  ^^  No  injunction  shall  be  granted  until  it  shall 
appear  to  the  Court,  or  judge,  granting  it,  that  some  one  or 
more  of  the  opposite  party  concerned,  has  had  reasonable 
notice  of  the  time  and  place  of  making  the  application ;  except 
that  in  cases  of  emergency,  to  be  shown  in  the  complaint,  the 
Court  may  grant  a  restraining  order  until  notice  can  be  given 
^nd  hearing  thereon."  2  R.  S.,  §  139,  p.  60.  And,  "  Appeals 
to  the  Supreme  Court  may  be  taken  from  ai>  interlocutory 
order  of  any  Court  of  Common  Pleas,  or  Circuit  Court,  or 
judge  thereof,  granting  or  dissolving,  or  overruling  motions  ♦ 

to  dissolve,  an  injunction  in  term,  and  granting  an  injunction 
in  vacation."  Id.  §  576,  p.  162.  These  enactments  evidently 
contemplate  a  material  distinction  between  a  restrainmg  order 
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May  Term,  and  an  injimotion.    The  former  is  limited  in  iti  operatiooofl,  and 
I06I.     extends  only  to  such  reasonable  time  as  may  be  necessary  to 
Qbeo  and    notify  the  opposite  party ;  while  the  latter  can  not  be  granted, 
RAnaoAnO)  ^^^^^  ^P^°  notice,  is  said  to  be  the  strong  arm  of  the  Oourt, 
▼.         and  should  never  be  resorted  to  but  npon  necessity.     Wallaoi 
^^      V.  Mc  Vet/,  6  Ind.  800.    Thus  it  is  evident  that  the  appeal  in 
this  case  is  nnauthorized,  because  such  appeal  is  not  allowable 
unless  from  an  order  granting  or  dissolving  an  injunction,  upcm 
reasonable  notice,  and  final  hearing  of  the  application.    See* 
tion  576,  above  recited,  does  not,  in  our  judgment,  contem-^ 
plate  a  mere  preliminary  restraining  order.    And  the  result 
is,  the  appeal  must  be  dismissed. 
Per  Curiam. — ^The  appeal  is  dismissed,  with  costs. 
J,  B.  Niles,  for  the  appellant 
James  Bradley  and  2>.  J.  Woodward,  hr  the  appellees. 


9  immm  t 


Thb  Fbesident  and  Dibbctors  of  this  Ohio  and  Missis- 
sippi Bailboad  Company  v.  Boyd. 

In  actions  against  a  railroad  corporation  whose  prineipal  office  is  not  within 
this  State,  the  summons  must  be  serred  thirty  days  before  the  term  to 
which  it  is  retumi^ble,  or  the  cause  must  be  continued. 

Perhaps,  where  process  has  been  served  ten  days  before  Court,  the  defendant 
should  be  deemed  to  be  properly  in  Court,  unless  it  is  made  to  appear 
that  the  principal  office  of  the  company  is  not  in  this  State. 

j*^^*  APPEAL  from  the  Jennings  Common  Pleas. 

WoBDEN,  J. — Snit  by  Boyd  against  the  company,  for  kill- 
ing stock  npon  the  road.  The  complaint  was  filed  on  S^ 
temher  23, 1859.  On  the  same  day,  a  summons  was  issued 
and  served,  returnable  at  the  next  term  of  the  Court,  which 
commenced  on  the  first  Monday  of  Ootoher,  1859.    The 

♦  summons  was  served  on  a  conductor. 

On  the  cause  being  called,  the  defendant,  by  her  attorneyfl, 
without  appearing  to  the  action,  moved  to  continue  the  cause 
until  the  next  term  of  the  Court,  because  process  had  not 
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been  served  thirty  dajs  before  the  term  of  Court,  the  princi-  Umy  Tem, 
pal  office  of  the  defendant  not  being  in  the  State  of  Indiana.      1861» 
It  being  admitted  by  the  plaintiff,  says  a  bill  of  exceptions,     Ohio  avo 
that  the  principal  office  of  the  defendant  was  not  within  the  ^""*"'^ 
State  of  Indiana^  but  waa  in  the  State  of  Ohio^  and  that         y. 
the  company  had  no  business  office  in  said  county  of  Jennings*       ^'^ 

The  motion  was  overmled,  and  exception  taken;  and 
such  farther  proceedings  were  had  as  led  to  a  judgment  for 
the  plaintiff. 

The  ruling  of  the  Court,  we  think,  was  wrong.  We  have 
a  statute  which  provides,  ''That  all  writs,  warrants,  or  other 
process  issued,  or  to  be  issued,  from  any  Court  of  competent 
jurisdiction,  ip  this  State,  against  the  President  of  any  rail- 
road company  whose  principal  office  is  not  within  this  State, 
may  be  served  upon  a"ny  officer,  director,  attorney  or  general 
agent  of  said  company,  and  snch  service  shall  be  as  binding 
and  of  the  same  effect  as  if  the  same  had  been  served  upon 
the  President  of  the  company: ..;...  Provided  further,  that 
at  least  thirty  dajrs  notice  shall  be  given  of  the  time  aipd 
place  of  the  pendency  of  said  suit."    Acts  1853,  p.  103, 

This  statute,  we  think,  requires  service,  in  cases  therein 
provided  for,  to  be  made  thirty  days  before  the  term  of  the 
Court  to  which  the  process  is  returnable;  or  if  not  made 
thirty  days  before  the  term,  the  service  will  be  good,  but  the 
cause  will  stand  over  until  the  next  term.  Where  process 
has  been  served  ten  days  before  Court,  perhaps  the  defendant 
would  be  deemed  properly  in  Court  at  that  term,  unless  it 
were  made  to  appear  that  the  principal  office  of  the  defend- 
ant was  not  in  this  State.  Here,  this  fact  was  made  to  appear 
by  the  admission  of  the  plain ti£^  and  the  cause  should  have 
been  continued.  Vide^  on  this  subject,  the  case  of  The 
Miohigan  Southern^  (&c.  Railroad  Company  v.  Shannon^ 
18  Ind.  171. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs* 
Cause  remanded,  &c. 

Theodore  Oazlay  and  Z.  Bingham^  for  the  appellant. 


4 
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Uf  Term, 

1861. 


The  President  and  Directors  of  the  Ohio  and  Mississippi 


MiftwsawTi  Railroad  Company  v.  Quier. 

RailhoadGo. 

y-  Sail  against  the  company  before  a  justice  of  the  peace,  for  Idlllog  stock 

VjciKB.  jj^  process  was  serred  ten  dajs  before  the  return  daj,  bj  "ceriifiod 

copy,  on  J.  K,  conductor  of  freight  train."  The  defendant  &iled  to 
appear,  and  judgment  was  given  for  the  plaintiff.  On  appeal,  the  defend- 
ant  moved  to  dismiss  the  cause :  1.  Because  the  process  was  not  served 
thirty  days  before  the  day  of  trial,  the  principal  ofBce  of  the  company 
not  being  in  this  State ;  and,  2.  Because  the  return  to  the  process  did 
not  show  a  legal  service. 
EMt  that  the  first  ground  of  the  motion  was  fully  considered  in  the  case 
of  the  Michigan  Southern,  4*c.  Itailroad  €h.  T.  Shannon,  13  Ind.  171, 
and  ruled  against  the  appellant— to  which  ruling  the  Court  adheres. 
l&ld,  also,  that  the  return  showed  a  sufficient  service,  as  it  will  not  be  pre- 
sumed that  the  officer  went  out  of  hLs  jurisdiction  to  serve  process,  or 
that  he  served  it  upon  the  conductor  of  a  train  not  passing  through  the 
county. 

^'^''^i  APPEAL  from  the  Jennings  Common  Pleas. 

WoRDBN,  J. —  Quier  saed  the  company  before  a  justice  of 
fhe  peace,  for  killing  stock.  Process  was  served  on  the 
defendant  ten  days  before  the  return  day,  by  "  certified  copy, 
on  John  Holland^  conductor  of  freight  train."  The  defend- 
ant failed  to  appear  before  the  justice,  and,  after  heariog  tes- 
timony, the  justice  rendered  judgment  for  the  plaintiff.  The 
defendant  appealed  to  the  Common  Pleas,  and  there  mored 
to  dismiss  the  action,  for  these  reasons : 

''  1.  Tlie  process  of  summons  was  not  served  thirty  days 
prior  to  the  day  of  trial  before  the  justice,  but  only  ten 
days ;  the  principal  office  of  said  company  not  being  within 
the  State  of  Indiana^  but  in  the  State  of  Ohio. 

**  2.  The  summons  does  not  show  process  served  at  all. 

**  8.  Process  was  not  served  on  the  conductor  of  any  train 
passing  through  Jennings  county." 

The  motion  was  overruled,  and  the  defendant  excepted. 
Trial  by  the  Court ;  finding  and  judgment  for  the  plaintiff 

The  first  ground  of  the  motion  to  dismiss  was  fully  con- 
sidered in  the  case  of  the  Michigan  SotUhem  and  Northern 
Indiana  Railroad  Company  v.  Shannon^  13  Ind.  17L    'Oke 
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point  was  there  decided  against  the  appellant,  and  to  that  Hsj  T 
decision  we  adliere.  1861. 


The  other  groands  of  the  motion,  we  regard  as  insuflScicnt.  Wabash  asb 
Process  appears  to  have  been  duly  served  on  the  conductor  ^^^^  CahaIi 
of  a  freight  train.    It  is  objected,  that  it  does  not  appear  that      SnABs. 
he  was  the  conductor  of  a  train  passing  through  Jennings 
eonntj.    It  is  not  to  be  supposed,  without  a  showing  to  that 
effect,  that  the  officer  went  out  of  his  jurisdiction  to  serve 
process,  or  that  he  served  it  upon  the  conductor  of  a  train  not 
passing  through  the  county. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

Theo,  Oazlay  and  Z.  Bingham^  for  the  appellant. 

H»  O.  Newcomb  and  J.  Tarkington^  for  tiiie  appellee. 


TknB  Tbustses  of  the  Wabash  and  Ebib  Oanal  v.  Sfbabs 

and  Another. 

Suit  against  the  trustees  of  tho  Wabcuih  and  Erie  Caned  to  recover  damages 
oocaflioned  by  the  flowing  of  water  upon  the  lands  of  the  plaintiff,  re« 
suiting  from  the  raising  of  a  dam  across  the  Waba^  river. 

Seldf  that  the  damages  sued  for  were  not  occasioned  by  the  taking  of  land 
or  materials,  in  the  sense  of  the  internal  improvement  act  of  1836,  and 
were  not  recoverable  in  the  special  mode  therein  prescribed,  but  in  sq 
action  on  the  case  at  law,  and  hence  the  two  years  limitation  did  not 

ffeld,  also,  that  an  individual  may  use  his  own  land  as  he  pleases,  so  that 
he  is  reasonably  careful  that  such  use  shall  not  injure  third  persons ; 
and  this  doctrine  applies  to  the  use  of  streets  by  cities,  and  highways  by 
the  State  and  counties,  through  their  officers,  and  is  to  some  extent  ap- 
plicable to  private  corporations. 

Beid,  also,  that  there  are  many  consequential  iiguries  that  may  happen,  to 
others  from  the  legitimate  use  of  one's  own  property,  for  which  there  is 
no  redre8& 

Damages  resulting  from  the  grading  of  streets  and  highways,  so  fiir  as  they 
consist  in  rendering  the  passage  to  and  from  adjcnnmg  lots  moTB  Inoon* 
tenient  and  expensive,  &11  within  this  dsML 
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1861. 


Wabash  and 
Ban  GakaIi 

SnABS. 


Saturday, 
June  16. 


own,  or  of  another's,  property,  which  will  render  the  perwm  causing  them 
liable  to  pay  damages  ;  as  an  unauthorized  obstruction,  or  nuisance,  in  a 
street  or  highway,  occasioning  special  damage ;  or  a  nuisance  injurioov 
to  the  health  and  comfort  of  others,  erected  on  one's  own  land. 

Eeldf  also,  that  the  diversion  of  surftce  water  from  the  land  of  another,  by 
ezeayations  on  one's  own,  and  the  badcing  of  water  upon  the  lands  of 
another,  by  meani  of  dama,  4rc^  were  itynnes  for  which  an  action  wonU 
lie  at  common  law. 

Beid,  also,  that  injuries  by  backing  water  seem  to  be  embraced  in  the  con* 
stitutional  inhibition  against  injuring  property  by  legislative  authority,^ 
without, making  compensation. 

APPEAL  from  the  Uppecanoe  Circuit  Oourt 

Pebkikb,  J. — Soit  by  Spears  and  Case^  commenced  in  1864, 
to  reaver  damages  occasioned  by  the  overflow  of  their  land, 
produced  by  the  action  of  the  Trustees  of  the  Wabash  and 
Erie  Canal  in  raising  a  dam  across  the  Wahash  river,  and 
in  cutting  waste  ways  through  embankments,  during  the 
period  between  1848  and  1854. 

Judgment  below  for  the  plaintiflT. 

The  damages  were  not  occasioned  by  the  taking  of  the 
lands  or  materials  of  the  plaintiffi,  in  the  sense  of  the  provi- 
sion of  the  charter  of  the  corporation  (the  internal  improve- 
ment act  of  1886),  and,  hence,  were  not  recoverable  in  the 
special  mode  therein  prescribed,  but  belonged  to  the  class  of 
consequential  damages  recoverable  in  an  action  on  the  case 
at  law.  The  Lafayette  Planh-road  Company  v.  The  New 
Albany^  dbo*  Railroad  Company^  13  Ind.  00.  Hence,  the 
two  years  limitation  for  their  recovery  did  not  apply.  2  R.  8., 
p.  76. 

The  opinion  in  the  case  may  well  be  thrown  into  the  form 
of  a  few  propositions : 

1.  An  individual  may  use  his  own  land  as  he  pleases,  so 
that  he  is  reasonably  careful  that  such  use  shall  not  injure 
third  persons.  Youngs.  Harvey ^  ante^  p.  314;  The  New 
Albany^  ike.  Company  v.  Peterson^  14  Ind.  112 ;  Angell  on 
Highways,  p.  178,  et  seq. 

This  doctrine  is  applied  to  the  use  of  streets  by  cities,  and 
highways  by  the  State  and  counties,  through  their  officers, 
Angell,  supra^  p.  181,  et  seq.;  Wood  v,  Mears^  12  Ind.  616; 
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Protssman  y.  The  Indianapolis^  dhc.  Railroad^  Company^  9  Iby  1Vn% 
Ind.  467 ;  The  City  (yf  Madison  v.  Ross,  8  Ind.  236 ;  5  Ind.      1861. 
286 ;  Snyder  v.  Rochport,  6  id,  237 ;  Ind.  Dig.,  p.  816 ;  Moses  Wabmh  and 
€t  al.  V.  T/^  Pittsburg,  do.  Railroad  Company,  21  111.  516.  Ebw.  Canal 
It  applies  to  some  extent,  at  least,  to  private  corporations.     Spears. 
The  New  Albany  and  Salem  Rail/road  Company  v.  Peter- 
eon,  supra;  Angell  on  Highways,  189;  The  Lafayette^  (&e. 
Company  v.  The  New  Albany,  dko.  Company,  supra, 

2.  There  are  many  consequential  damages  that  may  happen 
to  others  from  the  legitimate  use  of  one's  own,  for  which  they 
have  no  redress ;  which  are  damna  absque  injuria,  Angell 
on  Highways,  179,  186 ;  see  I^nn  v.  Adams,  2  Ind.  143 ; 
Commissioners  of  Ram.  County  v.  Mighels,  7  O.  St.  K.  109 ; 
The  New  Alba?iy,  <&o.  Company  v.  Peterson,  supra*  Dam* 
ages  oesulting  from  the  grading  of  streets  and  highways,  so  far 
as  they  consist  simply  in  rendering  the  passage  to  and  from 
adjoining  property  more  inconvenient  and  expensive,  &U 
within  this  class.  Angell  on  Highways,  supra ;  The  City  of 
Lafayette  v.  Spencer,  14  Ind.  899 ;  Proteman  v.  The  Indian- 
apolis, (&c.  Company,  supra. 

8.  But  there  are  consequential  injuries  arising  from  ibo 
use  of  one's  own,  or  of  another's,  property,  which  will  rendw 
the  person  causing  them  liable  to  pay  damages ;  as  an  unau- 
thorized obstruction,  or  nuisance,  in  a  street  or  highway, 
occasioning  special  damage.  The  Indiana,  dko.  Railway 
Company  v.  Boden,  10  Ind.  96,  and  cases  cited;  Wood 
V.  Mears,  supra.  A  nuisance  injurious  to  the  health  and 
personal  comfort  of  another,  erected  on  one's  own  land, 
might  be  such.  Diversion  of  surface  water  from  the  land  of 
another,  by  excavation  on  one's  own,  and  the  backing  of 
water,  by  means  of  dams,  &c.,  upon  the  land  of  another, 
were  injuries  for  which  an  action  lay  at  conmion  law.  3 
Blacks.  Comm.  217 ;  Angell  on  WaterKSOurses,  872 ;  Angell 
on  Highways,  186.  And  injuries  by  backing  water,  seem  to  be 
embraced  within  the  constitutional  inhibition  against  injuring 
property  by  legislative  authority,  without  making  compensa* 
tion.  Angell  on  Highways,  193,  and  note  from  Kent ;  Nod  v. 
Swing,  9  Ind.  on  p.  59,  and  case  cited ;  The  JSvansvills^  dtc. 
Company  v.  Diok^  id.  438,    But  in  the  case  at  bar,  we  have 
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Mftj  Ttom,  been  cited  to  no  legislative  act  anthorizing  the  trustees  to 
1°6I'  raise  the  dam,  &c.,  whereby  the  injury  sued  for  was  oocir 
Bbown      sioned. 

The  special  findings  in  the  case  were,  in  one  or  two  par- 
ticulars, so  contradictory  as  to  neutralize  each  other;  but 
they  were  upon  immaterial  questions,  and  there  is  nothing 
in  the  record  inconsistent  with  the  general  verdict  for  the 
plaintiff. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  1  per  cent 
damages  and  costs. 

R.  (7.  Oregory^  H.  W.  Chase  and  J.  A.  WiUtach^  for  tiie 
appellants. 

Z.  Bairdj  J.  E.  McDonald  and  A.  Z.  Roache^  for  the 
appellees. 


ifl 

182 


»  m 


Bbown  v.  Qoodbn. 


Saiurdatft 
June  15. 


Demurrer  to  an  answer  in  the  following  form,  viz.,  "  The  plaintiff  demon 
to  the  first,  second,  third  and  fourth  paragraphs  of  defendant's  answer, 
and  assigns  for  cause  of  demurrer  that  they  do  not  state  fiicts  sufficient 
to  constitute  a  defense  to  the  action." 

&ldt  that  the  demurrer  was  not  separate  to  each  paragraph  named,  hut 
joint,  aA  to  the  entire  answer ;  and  if  any  one  paragraph  was  good,  the 
demurrer  should  hare  heen  overruled. 

In  a  plea  of  payment,  an  averment  of  the  place  of  payment  is  matter  oC 
form,  and  not  of  substance ;  and  where  a  place  of  payment  is  stated,  the 
party  is  not  precluded  from  proving  payment  at  a  different  place. 

Where,  in  a  suit  by  the  payee  of  a  promissory  note,  the  note  is  given  in 
evidence,  the  defendant  may  give  in  evidence  indorsements  of  payments 
thereon,  though  unsigned,  without  proof  of  the  handwriting  in  which 
they  are  made :  the  burden  being  on  the  plaintiflf|  fix>m  whose  possession 
the  note  comes,  to  explain  by  whom  and  for  what  purpose  the  indorse- 
ments were  made. 

Where  the  ground  of  objection  to  the  admission  of  evidence  does  not  aj^tf 
to  have  been  pointed  out  to  the  Couit  below,  the  objection  will  not  be 
noticed  in  the  Supreme  Court 

APPEAL  from  the  Huntington  Common  Pleas. 
WoRDKK,  J. — Brown  sued  Gooden  on  a  promissory  note| 


OF  THE  STATE  OP  INDIANA;  146 

Bmde  by  the  latter  to  the  former,  on  Ocetober  18, 1848,  for  the  May  T«i», 
payment  of  $328,  within  eighteen  months  from  date.  1861. 

The  defendant  answered :  Bbowv 

1.  That  on  October  18,  1843,  he  paid  the  note  in  full,  q^^ 
9.  Alleging,  by  way  of  set-off,  that  the  plaintiff  was,  and  still 
is,  indebted  to  him  in  the  sum  of  $500,  upon  an  account  for 
notes  and  receipts  assigned  and  delivered  to  the  plaintiff^  a 
bill  of  the  particulars  of  which  was  filed.  3.  Alleging,  by 
way  of  counter  claim,  that  at  the  date  of  the  note  sued  od, 
the  plaintiff  was  a  practicing  attorney,  and  as  such  attorney 
received  certain  notes,  and  receipts  for  money,  for  collection, 
amounting  to  $500,  a  bill  of  the  particulars  of  which  was 
filed,  and  then  and  there  undertook  to  collect  the  same, 
but  that  he  wholly  failed  and  neglected  to  collect  the  same, 
whereby  they  became  lost  to  the  defendant,  wherefore,  &c. 
4.  That  at  the  date  of  the  execution  of  the  note,  the  plaintiff 
received  from  the  defendant  certain  notes  and  other  evidences 
of  debt,  to  be  by  the  plaintiff  collected  and  applied  to  the 
payment  of  the  note  sued  on,  and  then  and  there  promised 
and  agreed  to  collect  the  same  and  apply  the  proceeds  thereof 
to  the  said  note ;  that  the  plaintiff  wholly  refused  and  neglected 
to  collect  the  same,  or  any  part  thereof,  and  that  by  reason  of 
such  refusal  and  neglect,  the  said  debts,  so  due  to  the  defend* 
ant,  became  lost  and  the  debtors  became  insolvent. 

A  demurrer  was  filed  to  this  answer  as  follows,  viz,, 

^^The  plaintiff  demurs  to  the  first,  second,  third  and  fourth 
paragraphs  of  defendant's  answer,  and  assigns  for  cause 
of  demurrer,  that  they  do  not  state  facts  suiBScient  to  constitute 
a  defense  to  the  action." 

This  demurrer  was  overruled,  and  exception  taken.  Replica- 
tion  in  denial  of  the  answer.  Trial  by  jury ;  verdict  and  judg- 
ment for  the  defendant  for  $100,  a  new  trial  being  refused. 

We  will  notice  the  points  made  in  the  briel  of  counsel  for 
the  appellant,  and  relied  upon  for  the  reversal  of  the  cause 

First,  the  ruling  of  the  Court  upon  the  demurrer.  The 
counsel  treat  the  demurrer  as  being  separate,  to  each  para- 
graph of  the  answer.  We  do  not  so  regard  it.  It  seems  to 
us  to  be  a  demurrer  to  the  entire  answer,  so  that  if  any  one 
paragraph  be  good,  the  ruling  was  correct    The  demurrer,  it 
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Maf  Ttaft,  18  tnie,  enninerates  the  paragraphB  of  the  answer,  but  it  doii 
*^^'      not  profiwa  to  be  filed  severally,  or  separately,  to  each,  but  to 
BwirR      the  whole;  hence,  it  must  have  been  well  taken  as  to  the 
Qo^Lfg     whole,  or  it  was  properly  overruled. 

But  we  will  examine  the  objections  made  to  each  para- 
graph. 

The  first  is  objected  to  because  no  place  of  payment  is 
alleged.  This  is  matter  of  form,  and  not  of  substance.  It 
alleges  facts  sufficient  to  bar  the  action;  but  perhaps  the 
fiMts  are  not  stated  with  sufficient  certainty,  as  to  the  plaoe 
of  payment,  had  a  motion  been  made,  under  §  90  of  the 
Code,  to  require  the  pleading  to  be  made  more  certam,  by 
amendment.  But  had  a  place  of  payment  been  stated,  it  ie 
not  perceived  that  the  party  would  have  been  bound  by  it,  or 
precluded  from  proving  payment  at  a  dififerent  place.  The 
paragraph  is  substantially  good. 

The  objection  to  the  second  paragraph  is  thus  stated  bj 
the  counsel  for  appellant :  ^^  The  second  paragraph,  in  which  a 
set-off  is  claimed,  is  equally  defective.  Because,  by  the  aasigih 
ment  of  the  notes  and  receipts,  as  alleged  in  the  second  para- 
graph, the  interest  and  title  in  and  to  these  notes  and  receipts 
passed  to  the  plaintiff.  Gooden  could  no  longer  have  sued 
upon  them  in  his  own  name.  As  to  these  notes,  &c.,  Brawn, 
the  plaintiff,  was  the  real  party  in  interest.  The  defendant 
can  not  be  permitted  to  use  Brown^a  choses  in  action  against 
other  persons,  as  a  defense  against  his  chose  in  action  agaiBSt 
the  defendant."  This  objection  does  not  appear  to  be  well 
taken.  Tlie  paragraph  of  the  answer  seeks  to  recover,  bj 
way  of  set-off,  the  consideration  for  which  the  notes,  Ac, 
were  transferred  by  the  defendant  to  the  plaintiff;  and  this, 
beyond  doubt,  is  legitimate.  The  same  objection  is  ui^ed 
to  the  third  and  fourth  paragraphs. 

The  several  paragraphs,  so  far  as  objections  are  pointed 
out,  and  we  have  looked  no  further,  we  think  are  good; 
and,  hence,  that  the  demurrer  was  correctly  overruled. 

We  come  to  other  alleged  errors. 

The  plaintiff  having  oflered  the  note  in  evidence,  it  appeared 
to  have  indorsed  upon  it  several  credits  of  payment,  not  signed 
by  the  plaintiff,  or  any  one  else,  and  not  shown  to  have  bees 
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in  his  handwriting.    These  credits,  indorsed  upon  the  note,   ^T  'DMa, 
the  defendant  offered  and  gave  in  evidence,  over  the  objec-      xo6X. 
tion  and  exception  of  the  plaintiff.    It  is  insisted  that  these      Bmw* 
credits  were  not  competent  evidence,  and  were  improperly     g«I^ 
permitted  to  go  to  the  jnry.    We  are  of  opinion  that  the 
indorsements  of  credit  were  properly  permitted  to  go  to  the 
jury,  as  evidence  tending  to  prove  the  payments  therein  speci- 
fied.   The  note  never  having  been  transferred  by  the  payee, 
who  was  the  plaintiff,  and  coming  from  his  custody  and  pos- 
session with  the  indorsements  thereon,  the  inference  might 
well  be  drawn  that  they  were  made  by  him,  and  that  he  had 
received  the  payments  specified.  The  burden  of  explanation, 
as  to  the  person  by  whom,  and  the  purpose  for  which,  the 
indorsements  were  made,  we  think,  devolved  npon  the  plaintiff. 

During  the  progress  of  the  trial,  the  defendant,  to  establish 
his  set-off,  offered  in  evidence  a  certain  receipt  for  notes, 
&c.,  given  by  the  plaintiff  to  the  defendant,  which  evidence 
was  objected  to,  and  the  objection  overruled.  It  does  not 
appear]  by  the  bill  of  exceptions,  that  any  ground  of  objec- 
tion was  stated  to  the  Court,  and  it  has  been  held  in  numer- 
ous cases,  that  an  objection  thus  generally  made,  is  unavailing. 

The  plaintiff  moved  to  suppress  certain  depositions,  on  the 
ground  of  irrelevancy ;  but  the  motion  was  oveiTuled,  and  the 
depositions  were  permitted  to  be  read  in  evidence.  The  depo- 
sitions tended  to  prove  the  solvency  of  some  of  the  makers 
of  the  notes  alluded  to  in  the  pleadings,  at  the  time  they 
were  received  by  the  plaintiff  from  the  defendant,  and  the 
subsequent  insolvency  of  such  makers.  We  are  unable  to 
perceive  why  the  evidence  was  not  relevant  to  the  issues 
fonned. 

No  objection  is  made  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  and  judgment. 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

D.  0,  Daily  and  W.  Z.  Stuart^  for  the  appellant 

John  R.  Cofforth  and  Z.  P.  Milligan^  for  the  appellee. 
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May  Term, 

1861.  Staaib  and  Others  t;.  Bu&kb. 

Staatb 

T.  Suit  to  set  aside  an  assignment  for  the  benefit  of  creditors,  on  the  ground 

of  fraud.     The  plaintifT  averred  the  recoveiy  of  divers  judgments  against 

the  assignors^  and  the  assignment  of  the  same  to  him.    Neither  the  judg- 

mentSi  nor  the  assignments  thereof  were  made  part  of  the  complaint 
Held,  that  the  complaint  was  bad,  on  demurrer. 
It  is  erroneous  for  the  Courts  in  an  instruction  to  the  jury,  to  assume  that 

certain  Acts  have  been  proved,  instead  of  leaving  the  jury  to  determine 

as  to  what  has  been  proved. 
Where  no  issue  is  made  as  to  the  plaintiff's  interest  in  the  subject  of  the 

action,  evidence  tending  to  show  that  he  is  not  the  real  party  in  interest 

is  not  admissible. 

Monday,  APPEAL  from  the  Hancock  Circuit  Court. 

Jum  17.  Hanna,  J. — Nod  and  Noel  made  an  asBignment  to  Stoats 

and  another.  Burhe^  as  assignee  of  various  judgment  credit- 
ors, commenced  this  proceeding  to  set  aside  the  assignment 
of  Noel  and  Nod  to  Stoats.  A  demurrer  to  the  complaint  was 
overruled,  which  presents  the  first  point.  The  complaint 
charges  that  the  assignment  was  made  to  hinde'  delay  and  de- 
fraud creditors,  and  specifies  several  particulai-s  in  which  it  is 
averred  to  be  fraudulent  It  is  also  alleged  that  the  Nods  were 
indebted  to  several  persons  named,  in  large  amounts,  specified ; 
that  judgments  had  been  theretofore  recovered,  and  assigned 
by  the  judgment  creditors  to  Burke.  The  record  of  neither 
the  judgments,  nor  assignments  thereof,  were  made  part  of  the 
complaint ;  nor  were  copies  filed.  It  is  insisted  that  for  this 
reason  the  complaint  is  fatally  defective.  We  are  of  opinion 
that  the  objection  is  well  taken.  It  is  evident  that  upon  the 
judgments  and  assignments,  the  plaintifi*  bases  his  cause  of 
action.  He  can  not  show  a  right  to  recover  in  their  absence. 
The  cause  of  action,  and  the  right  in  him  as  a  party  to  prose- 
cute it,  depends  upon  said  records. 

The  evidence  is  not  all  in  the  record.  The  case  is  here  on 
the  ruling  on  demurrer,  and  on  questions  reserved,  under  the 
statute:  first,  upon  the  sixth  instruction  given  in  behalf  of 
the  plaintiff;  and,  second,  upon  the  refusal  to  give  instruc- 
tions asked  by  defendants.  The  instruction  given,  and  ex- 
cepted to,  is  as  follows : 
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**  6.  An  authority  in  a  deed  of  trust,  to  the  assignee,  to  use  M»y  Term, 
the  assigned  property,  carry  on  the  business  of  the  assign-  186L 
ment,  and  work  np  a  large  amount  of  material  on  hand, 
would*  render  the  deed  of  trust  void.  So  a  secret  under- 
standing (is  proven  to  have  existed)  between  the  N^ods  and 
the  trustees,  at  or  before  the  assignment,  that  the  trustees 
were  to  carry  on  the  business  of  the  Noelsy  or  allow  the  Nods 
to  carry  it  on,  as  they  did  before  the  assignment,  for  a  con- 
siderable length  of  time,  without  making  the  necessary  efforts 
to  sell  the  property  and  apply  it  to  the  payment  of  debts, 
is  a  circumstance  from  which  you  may  infer  fraud." 

As  the  record  reads,  it  is  assumed  by  the  Court  in  the 
instruction,  that  certain  things  are  "  proven  to  have  existed.'' 
It  was  suggested  in  consultation  that  perhaps  the  Court  in- 
tended to  say,  that  upon  certain  facts,  "  if  proven,"  the  law 
would  be,  &c.  Tlie  record  shows  the  case  to  have  been  sub- 
mitted by  agreement.  We  must  therefore  take  the  record  as 
we  find  it,  in  this  particular,  for  if  it  was  not  correct  the  par- 
ties had  their  remedy.  With  that  view  of  the  instruction,  it 
was  for  that  reason,  if  for  no  other,  erroneous,  assuming  as 
it  does  that  certain  facts  were  proved,  instead  of  leaving  the 
jury  to  determine  as  to  that  point 

Burke  was  introduced  as  a  witness,  and  testified,  in  sub- 
stance, that  by  a  contract  with  the  persons  who  held  the  judg- 
ments mentioned  in  the  complaint,  the  same  were  assigned  to 
him  absolutely,  but  for  the  purpose  of  enabling  him  to  prose- 
cute this  suit,  which  was  for  their  benefit,  and  to  the  expense 
of  which  they  were  to  contribute;  whatever  should  be  collected 
was  to  be  paid  to  them,  and  witness  was  to  be  paid  for  his 
time  in  attending  to  said  suit;  that  be  gave  his  notes  for  the 
several  judgments,  at  twelve  months,  but  was  not  to  pay 
them  unless  he  collected,  &c. 

Upon  this,  defendants  asked  instructions,  in  substance,  that 
Burke  had  not  such  interest  as  would  enable  him  to  main- 
tain the  suit;  and  that  the  contract  by  which  he  prosecuted 
the  same  was  illegal,  and  against  public  policy.  The  Court 
refused  the  instructions.  Was  the  ruling  correct  ?  The  evi- 
dence as  to  the  interest  of  Burke  should  not  have  been  re- 
ceived. There  was  no  issue  as  to  who  was  the  owner  of  the 
Vol,  XVI— 29 
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ly  Term,  Judgments,  nor  as  to  the  said  Burke  being  the  real  party  in 
1861»  interest.  The  testimony  was  therefore  irrelevant,  and  the 
instructions  properly  refused. 

Per  Curiam.  —  The   judgment  is  reversed,  with  "  costs. 
Cause  remanded,  &c. 

Z.  Barhour  and  Jl  D.  Howland^  for  the  appellants. 


Cabtsb 

V. 

Rise. 


■■i» >  »  ■ 


Caster  v.  Ejse. 


Mofiday, 
June  17. 


APPEAL  from  the  Boone  Common  Pleas. 

Per  Curiam. — Suit  on  a  note  by  JS^e  against  Cave  Carter j 
and  proceedings  of  garnishment  against  Pucker  K.  Carter* 
A  transcript  of  the  proceedings  and  judgments  against  each 
of  the  defendants  is  embodied  in  the  record  before  us,  by 
the  clerk  of  said  Court.  It  is  objected  that  the  record  of 
the  proceedings  and  judgment  against  Cam  Carter,^  are  not 
properly  before  us ;  and  that  a  new  trial  should  have  been 
granted  to  Pucker  K,  Carter  because  of  the  insufficiency  of 
the  evidence,  in  this,  that  there  was  no  evidence  given  on 
said  trial  of  the  recovery  of  a  judgment  against  Cave  Carter. 

A  bill  of  exceptions  professes  to  set  forth  all  the  evidence 
given. on  the  trial,  in  reference  to  the  liability  of  said  gar- 
nishee, and  does  not  contain  any  thing  in  reference  to  said 
judgment  against  the  principal  debtor.  There  was  no  error 
in  this.  Olney  v.  Shepherd^  et  al.^  8  Blackf.  147 ;  Abbott  y. 
Zeigler^  9  Ind.  513 ;  Fechheimer  v.  Eays^  11  id.  479 ;  Hen- 
derson  v.  Bliee^  8  Ind.  102 ;  2  id.  90. 

The  judgment  is  affirmed,  with  3  per  cent,  damages  and 
costs. 

JS^ealn  Caden  and  Greyg^  for  the  appellant. 

A.  J.  Boone ^  for  the  appellee. 
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May  Term, 
BoTifiB  V.  Thb  State.  ^"61. 

BOTBB 

Prosecution  for  obstructing  a  public  highway,  by  ''erecting  and  maintaining  v. 

a  fence  and  steble  thereon."  ^°*  State. 

Seldj  that  the  manner  of  the  obstruction  was  sufficiently  set  out  and  charged.       ^^^  ^^J 

By  laying  off,  platting  and  recording  the  streets  of  a  town,  the  proprietors       le 
dedicate  the  same  to  the  public,  at  least  so  &r  as  a  dedication  depends      ^^ 
upon  their  action ;  and  the  user  of  the  street  as  a  highway  by  the  public, 
and  the  authorities  having  charge  of  highwa3rs,  is  eyidenoe  of  the  accept- 
ance of  the  grant 

The  fact  that  a  part  of  a  street  thus  granted  has  been  for  seyeral  years 
appropriated  by  a  private  citizen  to  his  own  use,  is  not  conclusive  evidence 
that  the  dedication  has  not  been  accepted,  or  has  been  abandoned,  by  the 
public 

APPEAL  from  the  Clark  Common  Pleas.  Monday, 

Hanna,  J. — Prosecution  for  obstructing  a  public  highway, 
by  "  erecting  and  maintaining  a  fence  and  stable  thereon." 
The  statute  is,  that  "  every  person  who  shall  in  any  manner 
obstruct  any  public  highway,"  shall  be  liable  to  be  fined,  &c.; 
"  and  it  shall  be  sufficient  to  prove  that  it  has  been  used  and 
worked  as  such."  We  are  of  opinion  that  the  manner  of  the 
obstruction  is  sufficiently  set  out  and  charged. 

The  evidence  tends  to  show  that  Monroe  street,  in  CTvarles- 
town,  was  laid  off  and  platted  thirty  feet  wide ;  that  a  fence 
and  stable  had  been  placed  about  three  feet  on  said  street  by 
the  remote  vendors  of  the  lot  of  defendant,  and  which  had 
been  for  several  years  occupied  by  him;  that  he  had  not 
changed,  and  refused  to  remove,  said  fence  and  stable ;  that 
the  street  had  been  worked  and  used  as  a  public  highway, 
for  some  years,  between  said  fence  (but  not  inside  thereof)  and 
the  one  on  the  opposite  side  of  the  street. 

It  is  insisted  that  the  defendant  could  not  be  liable  for 
not  opening  the  street  wider  than  it  was  when  the  property 
came  to  his  hands,  and  wider  than  it  had  been  used  and 
worked  for  the  past  few  yeare.  By  laying  off,  platting,  and 
recording  the  streets  of  a  given  width,  the  proprietors  dedi-  ♦ 

cated  the  same  to  the  public,  at  least  so  far  as  a  dedication 
depended  upon  their  action.  Irwin  v.  Dixion^  9  Haw.. 
OJ.  S.)  10. 
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May  Term, 

1861, 

JONSB 
T. 

Bbckeb. 


The  user,  &c.  of  the  street  as  a  highway,  by  the  publie,  and 
the  authorities  having  charge  of  highways,  was  evidenee  tend- 
ing to  show  the  acceptance  of  such  grant.  6  Peters,  (U.  S.)  498. 

The  fact  that  a  part  of  a  street,  thus  granted,  had  been  for 
several  years  appropriated  by  a  private  citizen  to  his  own 
use,  is  not  conclusive  evidence  that  the  said  dedication  had 
not  been  accepted,  in  all  its  parts,  or  had  been  abandoned  by 
the  public.    2  Greenl.  Ev.,  §  665 ;  10  Peters,  662. 

In  view  of  these  propositions,  we  are  not  able  to  say  that  tiie 
judgment  is  not  sustained  by  the  evidence,  in  the  case  at  bar. 

The  defendant  offered  in  evidence  a  record  of  a  judgment 
of  acquittal,  in  the  Common  Pleas,  upon  an  information  for 
obstructing  a  highway;  and,  the  bill  of  exceptions  states, 
"offered  to  prove,  by  said  record,  that  the  offense  for  which 
the  defendant  was  then  tried,  was  identical  with,  and  the 
same  offense  for  which  he  was  now  upon  his  trial." 

The  record  of  said  judgment,  as  copied,  does  not  show 
any  such  thing ;  for  no  part  of  the  record,  other  than  merely 
the  judgment,  was  offered.  It  does  not  appear  that  any  offer 
was  made  to  establish  such  identity  by  proof,  other  than 
that  so  offered.  It  was,  therefore,  properly  rejected ;  because 
it  was  only  a  part  of  a  record,  and,  so  far  as  it  showed  any 
thing,  was  not  in  any  manner  connected  with  the  misde- 
meanor charged  in  this  case,  except  that  it  showed  an  acquit* 
tal  of  a  charge  of  the  same  character. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

J.  S.  Buchanan^  M.  C,  Hester  and  2>.  Bridges^  for  the 
appellant. 

W,  W.  GilUland^  for  the  State. 


— •^ 


Jones  w  Bbckkb. 


Sait  to  recover  money  alleged  to  hare  been  paid  to  a  constable,  on  an  eze- 
cution  against  the  plaintiff,  as  surety  for  the  defendant.  On  the  trial, 
the  Court  refused  to  instruct  the  jury,  on  application  of  the  defendant, 
that  the  plaintifif  could  not  recover  unless  the  money  was  paid  on  an  exe- 
cution against  the  defendant,  on  which  the  plaintiff  was  surety  for  the 
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dnlmduit ;  and  instead  thereof,  instructed  the  juiy  that  the  essence  of  the  May  Term, 
aotion  wis  the  payment  of  the  money  by  the  plaintiff  on  the  defendant's       1861. 
debt^  and  for  his  benefit,  and  that  it  was  immaterial  whether  the  money  ~ 


was  paid  on  an  execution  against  the  defendant  on  which  the  plaintiff  ^^ 

was  surety.  Bkokib. 

ESsld,  that  the  instruction  moyed  by  the  defendant  was  pertinent  to  the 
iasne,  and  should  have  been  given,  and  that  the  instruction  given  was 
to  the  evidence. 


APPEAL  from  the  Porter  Common  Pleas.  Monday, 

JuMA    IT 

Davison,  J. — The  appellee,  who  was  the  plaintifi^  sued 
J'onea^  before  a  jastice  of  the  peace,  alleging  in  his  complaint, 
4hat  on  November  16, 1858,  he  paid  to  Jesse  Dulston^  a  con- 
stable, $12.82,  on  an  execution  held  by  him  against  the  plain- 
tifl^  as  surety  for  the  defendant — the  receipt  for  such  pay- 
ment is  herewith  filed — ^which  amount  remains  due  and  un- 
paid, wherefore,  &c.  Before  the  justice,  there  was  judgment 
for  the  plaintiff,  and  the  defendant  appealed.  In  the  Com- 
mon Pleas,  to  which  the  cause  was  taken  by  appeal,  the 
plaintiff  obtained  a  verdict,  upon  which  the  Court,  having 
refused  a  new  trial,  rendered  judgment,  &c. 

The  defendant's  motion  for  a  new  trial  is  based  upon  three 
grounds:  1.  The  insufficiency  of  the  evidence  to  sustain  the 
vei'dicL  2.  The  refusal  of  the  Court  to  give  instructions 
moved  by  the  defendant.  3.  The  giving  of  instructions 
alleged  to  be  erroneous. 

During  the  trial,  tlie  plaintiff  gave  in  evidence  a  promissory 

note,  in  these  words: 

*' Valpabaiso,  Octoher  3,  1857. 

"Six  months  after  date,  we  promise  to  pay  Amassa  East- 
wood^ or  order,  $48.62,  value  received,  without  any  relief 
whatever  from  the  appraisement,  laws. 

(Signed,)     "John  P.  Jonhs, 
"Petkb  Paokbb." 

He  also  gave  in  evidence  the  receipt  referred  to  in  the  com- 
plaint^ which  reads  thus : 

"Received  oi  Peter  Packer  $12.82,  in  full  for  an  execution 
against  John  P.  Jones  and  Peter  Pacl'er^  now  in  my  hands, 
in  favor  of  A.  Eastwood.    November  16,  1858. 

(Signed,)    "J.  Duiston,  ConstP 
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May  Term, 

1861. 


Jones 

V. 

Bbcksb. 


And  thereupon  the  plaintiff  produced  Amassa  Eastwood^ 
who  testified  that  he  was  the  payee  of  the  note  above  copied ; 
that  it  was  given  to  him  for  a  balance  due  on  settlement  of 
all  accounts  which  he  held  against  the  defendant,  Jones  ;  that 
a  part  of  the  consideration  for  which  the  note  was  given,  was 
a  fanning  mill,  purchased  of  witness  by  the  defendant,  for 
which  he  was  to  pay  witness  $25,  and  at  the  time  defendant 
purchased  the  mill,  he  stated  that  he  purchased  it  for  himself 
and  Packer^  the  plaintiff;  that  witness  considered  the  note 
a  joint  note,  in  which  Packer  and  Jones  were  both  principals ; 
that  he,  witness,  left  the  note  with  one  Hunt  for  collection, 
did  not  know  whether  it  had,  or  not,  been  sued  on  ;  he  had, 
however,  received  full  payment  of  the  note  from  Hunt, 

Plaintiff  then  offered  in  evidence  the  following  execution, 
viz: 

"  The  State  of  Indiana^  County  of  Porter^  set.: 
"  To  any  constable  of  Centre  township,  in  said  county ; 
"Whereas,  Amassa  Eastwood  obtained  judgment  against 
John  P.  Jones  and  Peter  Packer^  on  May  11, 1858,  as  appears 
of  record,  for  $42.78,  with  two  dollars  cost.  You  are  therefore 
commanded  to  make  the  same,  together  with  all  accruing 
costs,  by  levy  and  sale  of  the  goods  and  chattels  of  John  P. 
Jones  and  Peter  Packer^  and  make  return  thereof  within  six 
months  from  this  date.    Dated  October  11, 1858. 

(Signed,)    "E.  S.  Mbbeitbld,    ^  seal,  y 

"  Justice  of  the  Peace? 

Defendant  objected  to  the  introduction  of  this  evidence, 
but  the  Court  overruled  the  objection,  and  allowed  the  execu- 
tion to  be  read  to  the  jury. 

Jesse  Dulston  was  then  called  as  a  witness.  He  testified 
that  he  was  the  constable  to  whom  said  execution  was  de- 
livered ;  that  defendant  paid  all  of  the  execution,  save  $12.87; 
that  defendant  turned  out  plaintiff's  property  to  satisfy  the 
execution,  and  that  tlie  above  copied  receipt  was  for  money 
applied  on  the  same  execution.  This  is  believed  to  be,  sub- 
stantially, all  the  evidence  given  in  the  cause.  And  the 
evidence  being  closed,  the  defendant  moved  thus  to  instruct 
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V. 

Becker. 


the  jnry:  "In  order  to  find  for  the  plaintiff,  the  jury  must   May  Term, 
find  that  the  money  was  paid  on  an  execution  against  the      Iq^)!. 
defendant,  on  which  the  plaintiff  was  security  for  the  defend-      Jones 
ant.''    This  instruction  the  Court  refused,  and  instructed  as 
follows:    *'The  essence  of  the  action  is  whether  Becker  paid 
the  money  on  Jone^  debt,  and  for  JoTietf  benefit.    It  is  imma- 
terial whether  the  money  was  paid  on  an  execution  against 
Jones^  on  which  Packer  was  surety,  or  on  any  other  execu- 
tion against  Jones^  and  in  which  Jones  was  liable." 

As  has  been  seen,  the  charge  in  the  complaint  is,  that  the 
money  was  paid  by  the  plaintiff  to  the  constable,  on  an  execution 
held  by  him  against  the  plaintiff,  as  surety  for  the  defendant 
That  the  plaintiff  paid  the  money  demanded  in  this  suit  to 
the  constable,  on  a  joint  execution  against  him  and  the  de- 
fendant, is  a  fact  which  admits  of  no  controversy ;  but  whether 
he  paid  it  in  satisfaction  of  a  separate  debt  of  the  defendant, 
for  which  he  was  liable  as  surety,  or  in  payment  of  the  joint 
liability  of  both,  was  an  inquiry  proper  for  the  consideration 
of  the  jury.  We  are,  therefore,  of  opinion  that  the  instruction 
moved  by  the  defendant  was  pertinent  to  the  case,  and  should 
have  been  given.  And  it  seems  to  follow,  that  the  instruction 
given  was  inapplicable  to  the  evidence.  It  remains  to  be 
considered  whether  the  evidence  suflSciently  sustains  the  ver- 
dict. We  are  not  usually  inclined  to  disturb  the  finding  of  a 
jury;  but  in  this  instance,  the  evidence  seems  to  be  fatally 
defective,  in  this :  it  feils  to  prove,  either  directly  or  by  infer- 
ence, that  the  plaintiff  paid  the  money  as  surety  of  the  de- 
fendant. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

S,  J.  Anthony^  Thos.  J.  Merijldd^  and  A.  L.  Jones^  for 
the  appellant. 
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liar  Term, 

'- —  Thb  Danvillb  and  Whttb  Lick  Pulnk-roab  Oompakt  v. 

Trk  Dan-      ^^g  Statb,  on  the  relation  of  Kennedy,  Ph)6ecQtiDff 

VILLE,  &C.  Ax^  JL 

Pl'^nk-boad  Attorney,  &c. 

Company 

I'Hfs  State.  Info^m^tioii  in  the  natare  of  a  quo  toafmnft?,  against  a  plank-road  compmj, 

10~~4M  chaipng  a  forfeiture  of  its  franchises.    The  information  did  not  give  the 

151.  507  date  of  the  organization  of  the  corporation,  or  show  under  what  statali 

it  was  organized  and  acting. 
Bddt  that  when  a  corporation  does,  or  omits,  acts  which  amount  to  a  forfeituro 
of  its  charter,  or  exercises  powers  not  conferred  hy  such  charter,  an 
information  may  he  sustained  against  it 
Beidt  also,  that  the  information  should  have  informed  the  Oourt  uiider  whai 
law  the  corporation  was  organized  and  acting,  so  that  it  might  be  known 
what  the  duties  and  powers  of  the  corporation  were. 

^onda^  APPEAL  from  the  Marion  Circuit  Court. 

June  17. 

Peskinb,  J. — In  March,  1858,  the  prosecuting  attorney 
of  the  fifth  judicial  circuit  of  Indiana  filed  an  information,  in 
the  nature  of  a  quo  warranto,  against  the  Danville  and 
White  Lick  Plank-road  Company,  charging  that  the  com- 
pany had  forfeited  its  franchises. 

The  information  does  not  give  the  date  of  the  organization 
of  the  corporation,  or  show  under  what  statute  it  was  organ* 
ized,  or  was  acting. 

It  charges  that  the  company  has  not  kept  a  journal  of  the 
proceedings  of  every  meeting  of  the  Board  of  Directors ;  but  it 
does  not  give  the  number  of  omissions,  or  the  circumstanceB 
under  which  they  occurred. 

It  charges  that  the  company  have  not  opened  their  road 
forty  feet  wide ;  but  it  does  not  allege  how  much  it  lacked 
of  that  width. 

It  charges  that  the  company  have  not  kept  up,  at  the  toll- 
gate,  a  statement  of  the  rates  of  toll ;  but  it  does  not  say  how 
long  an  omission  to  do  so  continued. 

It  alleges  that  the  road  is  out  of  repair ;  but  does  not  show 
how  long  it  has  been  so.  See,  as  to  this  averment,  John  v. 
The  Farmer^  Bank,  dkc,  2  Blackf.  369.  There  are  other  alle- 
gations in  the  information.  The  information  was  demurred 
to,  as  not  containing  sufiScient  facts,  but  the  demurrer  waB 
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<yFerrtiled.    Issues  of  fact  were  then  formed,  and  tried,  and  ^7  T««i, 
there  was  judgment  for  the  State.    Daring  the  trial,  and  after      1S61. 
several  witnesses  had  been  examined,  the  Court  permitted    The  D^n- 
the  State  to  make  the  following  amendment  to  the  complaint,  ^^^^' 
viz.,  ^^And  said  company  hare  erected  a  toll-gate  on  said     Gokpant 
road,  and  demanded  and  receiyed  toll  for  traveling  on  said  m^  II 
road,  before  five  miles  of  said  road  had  been  completed." 
See  TTte  Staie  v.  Royaler^  10  Ind.  426.    As  to  this  amend- 
ment, see  Keratetter  v.  Raymond^  10  Ind.  200.    It  evidently 
added  a  new  issue,  that  is,  an  additional  issue  for  triaL 

But  did  the  Court  err  in  overruling  the  demurrer  to  the 
information  I  The  code  provides  that  an  information  may  be 
filed  against  a  corporation  where  it  is  not  legally  organized, 
and  where  a  corporation  does,  or  omits,  acts  which  amount  to 
a  surrender,  or  a  forfeiture,  of  its  rights  and  privileges  as  a  cor- 
poration, or  when  it  exercises  powers  not  conferred  by  law. 
Ind.  Pr.,  p.  551 ;  2  R.  S.,  p.  198.  It  thus  gives,  by  information, 
the  redress  obtained  at  common  law  through  scire  facias  and 
information.  Grant  on  Corp.,  Am.  Ed.,  p.  53,  305 ;  Aug.  & 
Am.  on  Corp.,  2  Ed.,  p.  665.  Under  our  statute,  then,  when  a 
corporation  does,  or  omits,  acts  which  amount  to  a  forfeiture  of 
its  charter,  or  exercises  powers  not  conferred  by  such  charter, 
an  information  may  be  sustained  against  it.  But  if  the  Court 
is  not  made  acquainted  with  its  charter,  so  as  to  know  what 
act  it  is  required  to  perform,  or  omit,  how  can  the  Court 
determine  whether  the  corporation  has  been  guUty  in  these 
pai'ticulars,  or  not  ?  If  we  had  but  one  general  public  statute 
under  which  plank-road  companies  could  be  acting,  then  it 
would  not  be  necessary  for  an  information  to  make  averments 
showing  the  law  governing  the  given  corporation,  because 
the  Court  would  take  judicial  notice  of  it.  But  special  turn- 
pike and  plank-road  charters  existed  under  the  old  Constitu- 
tion, and  were  continued  in  existence  by  the  new.  The  City 
(if  Aurora  v.  West,  9  Ind.  77 ;  1  E.  S.  1862,  p.  70.  Then 
we  had  a  general  plank-road  law  in  1852,  which  defined  the 
powers  and  duties  of  corporations  formed  under  it,  and  con- 
tained an  invitation  to  those  previously  existing  to  adopt  its 
provisions,  in  lieu  of  their  then  charters.  1  B.  S.,  p.  89dL 
In  1855,  still  a  different  general  plank-road  law  was  enaoted. 
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Mfty  Term,  Acts  of  1855,  pp.  147, 148.    See  The  StaU  y.  Royster,'9ufra. 
1 861 .     Further  changes  have  been  BubBeqnently  made.    Now,  thon^ 
Pulling     ^^  ^  the  duty  of  the  Court  to  judicially  know  the  proTiBlons 
„     I*         of  these  charters  enacted  under  the  new  Constitution,  it  is 
not  the  duty,  nor  is  it  in  the  power,  of  the  Court  to  judicially 
know  the  fact  as  to  whether  a  given  corporation  was  created 
under  one,  or  the  other ;  or  whether,  if  created  under  one, 
it  has  subsequently  accepted  of  the  provisions  •  of  the  other. 
The  information  filed,  should  inform  the  Court  on  this  ques- 
tion of  &ct,  as  otherwise  the  Court  is  blind  to  the  law  appli- 
•cable  to  the  given  case.    The  demurrer  to  the  information 
should  have  been  sustained.    See  OThe  State  v.  Bailey^  ante^ 
p.  46. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.    Cause 
remanded,  with  leave  to  amend. 

H,  O.  Ifewcomb^  John  Tarkington^  S.  Major^  C,  C.  Ndve^ 
and  J.  Wiiheroto^  for  the  appellant. 


1  ■  »fc » 


Pulling  v.  The  State. 

Where  a  criminal  cause  is  sent  from  one  county  to  another,  on  change  of 
venue,  the  record  must  show  that  a  transcript  of  the  proceedings  in  the 

*  CJourt  from  which  the  change  is  taken,  was  filed  in  the  Court  to  which 
it  is  taken ;  and  such  transcript  must  show,  among  other  things,  the 
empanneling  of  the  grand  jury,  and  the  return  by  that  body  of  the  indict- 
ment into  Court. 

Monday,  APPEAL  from  the  Daviess  Circuit  Court. 

WoBDEN,  J. — Pvlling  was  tried  for  murder,  in  the  Daviess 
Circuit  Court,  convicted,  and  sentenced  to  imprisonment  for 
life ;  motions  for  a  new  trial,  and  in  arrest  of  judgment,  being 
overruled. 

The  prosecution  originated  in  the  K7iox  Circuit  Court,  and 
appears  to  have  been  taken,  on  change  of  venue,  to  the  county 
of  Daviess*    It  appears  by  the  record,  that  the  papers  in  the 
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cause,  together  with  the  indictment,  were  filed  in  the  latter  May  Tenn, 
Court,  but  no  transcript  of  the  proceedings  in  the  Knox  Cir-      J^ool' 
cuit  Court  appears  in  the  record.    Such  transcript  should       Cahb 
have  accompanied  the  papers.    2  K.  S.  1862,  §  78,  p.  371.        WAsim. 

One  of  the  errors  assigned  is,  that  the  record  does  not 
show  that  the  indictment  was  ever  returned,  in  any  Court,  by 
the  grand  jury.  This  is  a  fatal  objection  to  the  proceedings. 
"  It  is  evident,"  say  the  Court,  in  the  case  of  Doty  v.  TTie 
State,  7  Blackf.  428,  "that  under  our  practice  of  changing 
the  venue  in  criminal  cases,  from  one  Court  to  another,  it 
must  appear,  on  a  writ  of  error,  not  only  that  the  Court  before 
which  the  indictment  was  found,  but  also  that  the  Court 
which  tried  the  cause,  had  jurisdiction  of  the  offense." 
Here,  there  is  nothing  to  show  the  jurisdiction  of  the  JTnox 
Circuit  Court.  There  should  have  been  a  transcript  of  the 
proceedings  of  the  Knox  Circuit  Court  filed  in  the  Daviess 
Circuit  Court,  showing,  among  other  things,  the  empannel- 
ing  of  the  grand  jury  and  the  return  by  that  body  of  the 
indictment,  into  Court. 

Per  Curiam. — ^The  judgment  is  reversed.  Cause  re- 
manded, &c.  • 

O.  M.  Allen,  Nl  Usher  and  John  Baker,  for  the  appellant. 

J.  E,  McDonald,  Attorney  General,  for  the  State. 


i^i*»»i  > 


Case  v.  "Wandel.  ,Jg  gj 

Suit  to  foreclose  a  mortgage,  given  to  secure  certain  promissory  noteSk 
Answer :  that  the  notes  were  given  for  the  purchase  money  of  the  real 
estate  described  in  the  mortgage,  sold  and  conveyed  by  the  mortgagee  to 
the  defendant ;  that  there  were  liens  on  said  real  estate  to  the  amount  of 
$500,  created  by  the  vendor,  which  are  still  unpaid ;  that  all  the  pur- 
chase money  has  been  paid  except  the  last  note,  and  that  the  vendor  is 
insolvent 

Edd^  that  aside  from  the  uncertainty  of  the  answer  as  to  the  nature  of  the 
liens,  and  the  want  of  aay  averment  that  they  had  been  paid  by  the  vendee, 
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May  Term, 

1861. 

Case 

T. 

Wavdbl. 


Monday^ 
June  17. 


it  WM  bad  for  not  showing  that  the  eonveysnce  contained  any 
against  encumbrances. 
Where  there  is  a  Tariance  between  notes  sued  upon,  as  described  in  the 
complaint,  and  as  offered  in  evidence,  the  complaint  may  be  amended 
on  the  trial,  and  the  amendment  will,  in  the  Supreme  Court,  be  deemed 
to  have  been  made. 


APPEAL  from  the  Wdh  Circuit  Court 

WoBDSK,  J. — Suit  by  Wandel  against  Case^  to  foreclooe  a 
mortgage  given  by  the  latter  to  one  Henry  Rutledge^  and  by 
him  assigned  to  the  plaintiff.  The  mortgage  was  given*  to 
secure  the  payment  of  certain  promissory  notes  therein  de- 
scribed. The  defendant  answered  in  four  paragraphs,  to  the 
third  of  which  a  demurrer  was  sustained. 

Trial  by  the  Court ;  finding  and  judgment  for  the  plaintiC 

Three  errors  are  assigned:  First.  In  sustaining  the  de- 
murrer to  the  third  paragraph  of  the  answer.  Second.  In 
overruling  a  motion  for  a  new  trial.  Third.  In  permitting 
the  notes  to  be  oflered  in  evidence. 

The  third  paragraph  of  the  answer  is  as  follows:  "The 
defendant  says  that  the  entire  consideration  of  the  notes  sued 
on  in  this  behalf,  was  the  sale  and  conveyance  of  lot  66  in 
.the  town  of  Blvfflon^  Wells  county,  Indiana^  by  Henry 
RuUedge^  payee  of  said  notes,  to  the  defendant,  on  which 
there  were  liens  to  the  amount  of  $500,  all  of  which  remain 
still  unpaid ;  that  the  entire  purchase  money  for  said  property 
has  been  paid,  except  said  note,  and  said  Rutledge  is  wholly 
worthless  and  insolvent,  and  unable  to  pay  said  liens:  tliat 
said  liens  were  suffered  and  created  on  the  premises  by  said 
RuUedge^^ 

This  paragraph  is  radically  bad,  and  the  demurrer  to  it  was 
properly  sustained.  Passing  over  the  uncertainty  of  the  para- 
graph, in  respect  to  the  nature  and  character  of  the  liens,  and 
also  the  fact  that  they  have  npt  been  removed  or  paid  by  the 
defendant,  it  does  not  appear  that  the  conveyance  mentioned, 
contained  any  covenants  against  encumbrances,  or  otherwise, 
nor  does  it  appear  but  that  the  defendant  has  got  precisely 
what  he  purchased.  For  aught  that  is  shown,  the  lot  may 
have  beeq  sold  and  conveyed  subject  to  whatever  encum- 
brances may  have  been  upon  it. 
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t  .  Th^e  is  nothing  in  the  second  error,  as  the  proof  was  snffi*  ^>y  Term, 
eient  to  sustain  the  finding.    And  as  to  the  third,  if  there  was      1861. 
any  variance  between  the  notes  as  described  in  the  complaint,    Willuks 
and  as  offered  in  evidence,  the  complaint  might  have  been   _^  J- 
amended  on  the  trial,  and  will  be  deemed  amended  here. 

Per  Curiam,  —  The  judgment  is  afl^med,  with  6  per 
cent  damages  and  costs. 

1£.  Jenkinson^  for  the  appellant. 


I  ■>• 


Williams  v.  The  State. 

Indictment,  in  one  count,  for  larceny,  and  in  another  for  robbery.  The 
felonious  act  charged  was  the  taking  of  a  certain  pocket-book,  containing 
a  lot  of  bank  notes  of  various  denominations,  of  the  value  of  $81.  Both 
counts  alleged  that  the  notes  were  in  the  possession  of  the  defendant, 
or  of  some  person  to  the  grand  jury  unknown. 

Bddf  that  the  State  was  not  authorized  to  give  parol  proof  of  the  contents  of 
the  hank  notes,  without  first  showing  that  they  had  been  lost  or  destroyed, 
or  that  notice  had  been  given  to  the  defendant  to  produce  them. 

APPEAL  from  the  Marion  Circuit  Conrt.  Monday, 

WoRDEN,  J. —  Williams  was  indicted  for  stealing,  from  one 
Simon  Vanasdal^  a  pocket-book  containing,  among  other 
things,  "  a  lot  of  bank  notes  of  various  denominations,  being 
of  the  value  of  $81."  There  was  also  a  count  for  robbery, 
charging  a  forcible,  felonious,  &c.,  taking  from  the  person  of 
Vcmasdal  of  the  same  articles.  In  both  counts  it  is  charged 
that  the  bank  notes,  &c.,  were  in  the  possession  of  the  defend- 
ant, or  of  some  person  to  the  grand  jurors  unknown,  and  could 
not  therefore  be  particularly  described. 

Trial ;  conviction  on  the  second  count,  and  judgment. 

It  appears  that  on  the  trial,  the  State  was  permitted,  over 
the  objection  of  the  defendant,  and  without  any  foundation 
having  been  laid  for  that  purpose,  to  prove  the  contents  of 
the  bank  notes  in  the  pocket-book  when  taken,  viZb,  seven 
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May  Tenn,  notes  of  the  denomination  of  $10,  and  one  of  $5,  on  the 
1861.     Farmers  and  Mechanic^  Bank  of  FranJdin^  and  two  three 
WnjiiAMs    dollar  bills. 

▼•  The  bills,  for  aught  that  appears,  were  in  the  possession 

of  the  defendant  Vanaadal^  the  witness,  testified  that  he 
had  not  seen  the  pocket-book,  or  its  contents,  since  they  were 
taken  from  him ;  nor  does  it  appear  that  they  had  passed  into 
the  hands  of  any  third  person. 

Under  snch  circnmstaDces,  parol  evidence  of  the  contents 
of  the  bank  notes  would  seem  to  be  admissible,  the  defendant 
having  had  due  notice  to  produce  them,  and  failing  to  do  so. 
But  no  such  notice  was  given ;  hence,  the  evidence  was  inad- 
missible. This  point  has  been  fully  considered  by  this  Court 
in  a  recent  case.  Armitage  v.  The  State^  13  Ind.  441.  It 
was  there  held,  that  on  aa  indictment  of  a  party  for  having 
in  his  possession  counterfeit  bank  notes,  notice  must  be  given 
the  defendant  to  produce  them,  before  parol  evidence  of  their 
contents  can  be  introduced. 

The  Court  say,  after  alluding  to  the  authorities  and  dis- 
cussing the  question:  "We  therefore  prefer  to  follow  the 
rule  of  practice  which  requires  actual  notice  to  produce  an 
instrument  traced  to  the  hands  of  the  defendant,  and  not 
shown  to  be  lost  or  destroyed,  believing  it  to  be  more  in 
consonance  with  the  settled  rules  of  practice  upon  kindred 
questions."     Vide^  also,  Whitney  v.  Tlie  State^  10  Ind.  404. 

But  it  is  objected,  on  the  part  of  the  State,  that  the  evidence 
is  not  all  in  the  recoixi.  For  this  very  reason  we  do  not  know 
that  there  was  sufScient  legal  testimony  to  convict  the  accused. 
Illegal  testimony  having  gone  to  the  jury,  we  can  not  say 
that  he  was  not  injured  thereby. 

Per  Curiam.  —  The  judgment  is  reversed.  C^rfise  re- 
manded, &c. 

J.  E,  McDonald  and  A.  Z.  Eoaclie^  for  the  appellant. 

James  G.  Jones^  Attorney  General,  for  the  State. 
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IbyTenn, 
Cbubgh  and  Another  v.  Stadleb  and  Others.  1861. 

Ghubch 
The  proYiso  to  4  3  of  the  act  of  March  1, 1859,  (Acts  1859,  jx  91)  which  y. 

authorized  the  Coart  of  Common  Pleas,  when  the  Cuicuit  Court  of  the     Staouer.    . 

county  was  in  session  at  the  time  the  former  should  have  been  held,  to 

hold  its  term  on  the  Monday  succeeding  the  time  of  the  Circuit  Court, 

was  repealed  by  the  act  of  Mmh  5,  1859,  (Acts  1859,  p.  84),  which 

went  into  force  October  1, 1860. 

The  proviso  fell  with  the  law  to  which  it  was  a  proviso,  and  was  not 

continued  in  force  as  an  independent  enactment  > 

APPEAL  from  the  Marion  Common  Pleas.  ^^Jf 

WoKDENj  J. — ^The  question  involved  in  this  case  is,  whether 
a  legal  term  of  the  Court  below  could  be  held,  commencing 
November  19, 1860.  The  writ  was  issued  on  N'ovemher  9, 
returnable  at  the  next  term,  which  was  commenced  on  the 
19th,  and  on  the  20th  judgment  was  rendered  for  the  plain* 
tiffi,  and  the  defendants  appeal. 

The  act  of  March  6, 1859,  (Acts  1859,  p.  84,)  which  went 
into  effect  from  and  'after  October  1,  1860,  fixes  the  time  of 
holding  the  Court  of  Common  Pleas  in  Marion  county  on  the 
first  Mondays  of  J^eiruary^  June  and  October ^  and  repeals 
all  laws  inconsistent  therewith.    . 

An  act  passed  at  the  same  session,  but  previously  to  the 
one  above  cited,  (p.  91)  provided  that  the  Court  of  Common 
Pleas  in  such  county  should  sit  on  the  first  Monday  of  Jan* 
uary^  annually,  and  every  fourth  month  thereafter.  "  Pro- 
vided^  That  if  the  Circuit  Court  of  said  county  shall  be  in 
session  at  the  time,  the  Common  Pleas  shall  be  held  on  the 
Monday  succeeding  the  time  of  the  Circuit  Court.** 

It  is  contended,  that  although  the  time  of  holding  the 
Court  is  determined  by  the  act  of  March  5,  yet  the  pro- 
viso to  the  previous  law  continued  in  force,  whereby,  if  the 
Circuit  Court  should  be  in  session  in  the  county  of  Marion 
on  the  first  Monday  of  February^  June  or  October^  the 
Court  of  Common  Pleas  should  be  held  on  the  Monday  suc- 
ceeding the  time  of  the  Circuit  Court. 

We  do  not  concur  in  this  view.  The  law  last  approved 
jBixes  the  times  of  holding  the  Court.  Those  times  are  definite, 
9nd  depend  upon  no  contingencies  as  to  the  sitting  of  the 
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LOVKTT 

T. 

King. 


Jfiy  Tsrm,  Circuit  Court,  or  otherwise.  All  incoDBifitent  laws  are 
1861.  repealed.  The  proviso  to  the  previons  law,  which  was 
repealed,  fell  with  the  law  to  which  alone  it  was  a  pro- 
viso, and  was  not  continued  in  force  as  an  independent 
enactment.  It  follows,  that  the  session  of  the  Court  in 
Novemher  was  unauthorized. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Tho%,  D.  Walpole  and  R.  Z.  Walpole^  for  the  appellants. 

C.  C.  nines,  for  the  appellees. 


■  •>' 


LovsTT  V.  King  and  Another. 

An  agreement  not  to  buy  or  bring  forward  any  set-off,  against  the  price  to 
be  paid  for  work  being  done  for  the  party  so  agreeing,  though  made  in 
oonsideration  of  a  deduction  from  the  price  of  the  work,  is  not  binding. 


Monday, 
June  17. 


APPEAL  from  the  DeocUur  Common  Pleas. 

a 

Hanna,  J. — Lovett,  assignee  of  one  Chapman^  sued  King 
on  a  note,  and  also  on  an  account,  alleged  to  have  been  due 
fix)m  King  to  Chapman^  and  by  him  assigned. 

King  answered,  pleading,  by  way  of  set-off,  a  note  executed 
by  Chapman  to  one  Braden^  and  by  him  assigned  to  King^ 
before  the  note  sued  on  was  assigned  to  the  plaintiff. 

Reply:  First.  Tliat  Chapman  contracted  to  do  certain 
work  for  King^  for  $336 ;  that  afterward  they  further  agreed 
and  contracted,  that  the  price  for  said  work  should  be  $315, 
in  money,  and  King  was  not  to  buy  any  set-off  against  said 
sum ;  that  said  note,  &c.,  are  a  part  of  said  $315.  Second. 
That  as  to  a  part,  to  wit,  $75,  of  said  answer,  after  work  was 
performed  on  said  contract  to  that  amount,  the  same  was  set 
apart  upon,  and  claimed  as  exempt  from,  an  execution,  &c. ; 
and  that  said  King  had  notice,  having  been  one  of  the  ap- 
]^aisers  who  appraised  and  set  apart  the  same,  &c. 
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Demurrers  were  guetained  to  these  replies,  which  present   May  Term, 
die  points  made  for  our  consideration.  ______ 

The  answer  is  a  good  defense  to  the  snit,  unless  it  is  avoided      Lotett 
by  the  reply.  ^;^ 

It  is  urged  that  the  first  paragraph  of  the  reply  seeks  to  set 
up  a  contract  not  binding,  because  it  is  against  public  policy ; 
but  if  binding  between  the  parties,  that  it  can  not  be  pleaded 
here,  but  must  be  made  the  foundation  of  a  separate  action 
for  any  breach  thereof. 

Was  the  reduction  in  the  contract  price  of  the  work  a 
good  and  valid  consideration,  upon  which  to  base  the  agree- 
ment not  to  buy  or  set  up  any  set-off?  The  writer  of  this 
opinion  is  not  able  to  perceive  why  it  is  not.  If  a  man  vol- 
untarily promises  to  pay  for  labor  in  the  legal  currency  of 
the  country,  and  thereby  obtains  the  same  at  a  reduced  price, 
there  is  nothing  in  contravention  of  public  policy,  that  we  can 
see,  in  such  act.  If  he  was  permitted  after  such  reduction,  so 
obtained,  to  buy,  perhaps  at  a  further  reduction,  and  set  off  the 
paper  of  the  laborer,  such  act  would  come  nearer  trespassing 
upon  common  honesty,  than  living  up  to  the  contract  would 
upon  public  policy. 

In  1826,  it  was  decided  in  England^  that  an  agreement  not 
to  bring  forward  a  certain  existing  set-off,  upon  a  transaction 
then  being  entered  into,  was  not,  in  that  respect,  binding; 
and  that,  notwithstanding  such  agreement,  the  set-off  might 
be  insisted  on  in  closing  such  new  transaction.  McGillivray 
V.  Simson,  2  0.  &  P.  146;  9  D,  &  R.  35. 

In  1843,  it  was  decided  in  Pennsylvania^  that  such  an 
agreement  might  be  insisted  upon ;  that  it  was  binding,  and 
precluded  an  attempt  to  set  up  off-seta.  Louden  v.  Tiffany^ 
5  Watts  &  S.  367. 

The  majority  of  the  Court  adhere  to  the  English  rule. 
The  writer  believes  that  reason  and  justice  are  on  the  other 
side ;  because  it  is  a  legal  maxim  of  every  day's  application, 
that  the  agreement  of  the  parties  overmles  the  law.  Broom's 
Leg.  Max.  539.  And  although  the  right  of  producing  off-seta 
is  secured  by  statute,  Code,  §  §  57,  58,  yet  the  party  may,  or 
may  not,  avail  himself  of  that  right,  as  to  him  may  seem  best. 
If,  upon  a  trial  in  regard  to  a  contract,  he  may  choose  not  to 
Vol.  XVI— 80 
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llajTerm,  bring  forward  off-setB,  certainly  an  agreement  to  tbat*eflfect, 
1861.     based  upon  a  sulSicient  consideration,  in  entering  into  ancb 
contract,  onglit  to  be  obligatory. 
Per  GuHam. — The  judgment  is  affirmed,  with  costs. 
James  Gavin  and  Oscar  B.  Hord^  for  the  appellant. 
J,  S.  Soohey^  for  the  appellee. 


Eldeb 

T. 

Smith. 


i*  #<•  » 


Monday, 
June  it. 


Cool  v.  The  State. 

APPEAL  from  the  White  Common  Pleas. 

Per  Curiam. — ^The  judgment  in  this  case,  is  reversed  for 
the  reasons  given  in  a  case  between  the  same  parties  at  the 
present  term,  ante^  p.  355. 

Tlie  judgment  is  reversed.     Cause  remanded,  &c. 

Alfred  Reed^  for  the  appellant. 

Jno.  S.  Miller^  for  the  State. 


Monday^ 
June  17. 


Elder  v.  Smith. 

Suit  by  an  assignee  upon  a  promissory  note.  The  complaint  averred  that 
the  defendant  executed  the  note  to  the  payee,  who  indorsed  it  to  the 
plaintifil  Answer :  That  the  indorsement  of  the  note  was  without  con- 
sideration, and  for  the  purpose  of  avoiding  answers  to  interrogatories, 
and  that  the  plaintiff  had  no  interest  in  the  note. 

Eeldt  that  the  legal  conclusion  from  the  averments  of  the  complaint,  was 
that  the  legal  ownership  of  the  note  was  in  the  plaintiff,  and  it  was  not 
enough  for  the  defendant  to  controvert  this  legal  conclusion,  without 
specially  controverting  the  facts  upon  which  it  rested,  or  showing  other 
facts  inconsistent  therewith ;  as  that  the  real  interest  remained  in  the 
payee,  or  had  passed  from  the  plaintiff  to  a  tliird  person. 

APPEAL  from  the  Henry  Common  Pleas. 
Hanna,  J. — Smithy  assignee  of  Smithy  sued  jEldsr  on  two 
promissory  notes.  Answer:  1.  Payment.  2.  SetK>£  8.  That 
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the  indonement  by  the  payee  to  the  plaintiff  was  without  Mtj  Term, 
coneideration,  and  for  the  purpose  of  avoiding  answers  to      1861. 
interrogatories — ^the  payee^s  residence  and  location  being  nn-      Elder 
certain  and  diflScult  to  find,  so  as  to  take  his  deposition — ^and      g^^^ 
that  plaintiff  has  no  interest  in  said  notes.    Demurrer  to  the 
said  third  paragraph  sustained.    We  are  of  opinion  that  there 
was  no  error  in  this  ruling. 

It  is  often  exceedingly  difficult,  in  view  of  the  many  shades 
of  decision  upon  the  question,  to  determine  whether  an  an- 
swer sufficiently  controverts  the  ownership  of  a  note  by  the 
plaintiff,  or  tenders  an  issue  as  to  the  fact  of  whether  he  is 
the  real  party  in  interest.  See,  upon  these  points,  Yansant. 
PI.,  pp.  109, 421,  and  478,  and  cases  in  the  New  York  Courts 
therein  cited.  In  the  case  at  bar,  three  propositions  are  in- 
cluded in  said  third  paragraph,  namely :  1.  The  assignment 
was  without  consideration.  2.  It  was  made  to  avoid  answer- 
ing interrogatories,  and  in  the  attempt  to  elude  giving  testi- 
mony.     8.  The  plaintiff  had  no  interest  in  the  note. 

The  complaint  does  not,  by  special  averments,  allege  the 
ownership  of  the  note  to  be  in  the  plaintiff,  but  simply  avers 
that  the  defendant  executed  the  note  to  the  payee,  who 
indorsed  it  to  the  plaintiff,  and  that  it  remains  unpaid.  The 
conclusion  of  law  from  the  facts  thus  averred  in  the  com- 
plaint, would  be  that  the  title  to  the  note,  the  legal  own- 
ership thereof,  was  in  the  plaintiff  To  present  an  issue, 
it  is  not  enough  merely  to  deny  this  legal  conclusion,  but  the 
facts  upon  which  it  rests  must  be  controverted,  or  others, 
inconsistent  therewith,  affirmatively  shown. 

A  man  might  make  a  gift  of  a  promissory  note,  we  sup- 
pose ;  therefore,  the  averment  that  the  indorsement  was  with- 
out consideration  was  not,  of  itself,  sufficient. 

The  general  allegation  that  the  plaintiff  had  no  real  inter- 
est, can  not,  alone,  be  taken  to  controvert  the  conclusion  of 
law  arising  from  the  statements  of  the  plaintiff.  Nor  are  these 
two  propositionB,  the  first  and  third  contained  in  the  answer, 
when  viewed  in  connection,  a  valid  presentation  of  an  issue 
upon  the  question  of  real  interest ;  for  the  reason  that  it  is 
shown  that  the  interest  passed,  by  the  assignment,  from  the 
payee  to  the  assignee.    But  even  if  it  should  be  admitted  that,. 
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May  Term,   by  the  sabseqnent  averment  in  the  answer,  it  waa  sufSciently 

loPl-      shown  that  it  no  longer  remained  in  the  said  assignee,  there 

Eldkb      is  nothing,  so  far,  showing  in  whom  such  interest  then  vested, 

fiioTH.      *°^  therefore  the  pleading  would,  upon  that  point,  be  fisitally 

defective. 

The  second  proposition  of  the  answer  is  stated  by  way  of 
giving  a  reason  for  the  indorsement  without  consideration ; 
and  certainly,  if  we  should  conclude  that  by  such  statements, 
when  taken  together,  the  real  interest  is  still  in  the  payee, 
we  can  only  arrive  at  that  determination  by  inference  drawn 
from  these  statements,  and  that  such  fact  is  ai^mentatively 
afSrmed  in  the  answer. 

We  can  not  so  infer,  and  conclude.  It  may  be  true,  that  the 
indorsement  was  made  without  consideration,  for  the  purpose 
indicated,  and  that,  at  the  time  of  pleading,  the  plaintiff  had 
no  real  interest ;  and  yet  the  pleading  would  be  bad,  because 
it  does  not  show,  either  by  positive  averment,  or  by  the  state- 
ment of  such  facts  as  would  show,  in  whom  that  interest  at 
the  time  vested:  whether  it  had  passed  from  the  assignee. 
or  still  remained  in  the  payee,  notwithstanding  the  legal 
conclusion  from  the  facts  contained  in  the  complaint  We 
are  pointed  to  the  case  of  Swift  v.  Ellsworth^  10  Ind.  208. 
That  case  is  distinguishable  from  the  case  at  bar,  in  this :  that 
it  was  there  directly  averred  that  the  real  interest  remained 
in  the  payee,  and  the  facts  and  circumstances  were  affirma- 
tively shown. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
•damages,  and  costs. 

W.  Grose^  for  the  appellant. 

«/.  H,  Mellett  and  E.  B.  MartindaJe^  for  the  appellee. 
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May  Term, 
The  Bank  op  Salem,  at  New  Albany,  v.  Caldwell.  1861. 

The  Bank  op 
Suit  by  the  State  Bank  of  Indiana,  lor  the  use  of  the  Branch  at  New        Salem 

Albany,  upon  a  promissory  note.    Before  the  determination  of  the  suit,  v. 

the  charter  of  the  SUte  Bank  expired ;  but  before  that  time,  the  Bank  Caldwell. 
of  Salem  had  become  the  purchaser  of  the  note  sued  on.  A  supple- 
mental complamt  was  filed,  showing  the  transfer,  and  alleging  that  the 
note  was  given  for  the  purchase  money  of  a  certain  lot,  sold  by  the 
State  Bank  to  the  defendant,  and  that  a  deed  had  been  tendered  before 
suit  was  brought^  which  had  been  handed  over  to  the  Bank  of  Scdem. 
Eddy  that  the  right  to  keep  up  and  make  good  the  tender,  by  a  delivery  of  the 
deed,  passed  to  the  Bank  of  SaJem  as  an  incident  to  the  assignment  of  the  note. 

APPEAL  from  the  Knox  Circuit  Court.  Monday, 

Hakna,  J. — ^Tbe  State  Bank  of  Indiana^  for  the  use  of  the  "*  * 
Branch  at  JVew  Albany^  sued  Caldicell  on  two  promissory 
notes.  Answer  and  reply  filed.  Before  the  determination 
of  the  suit,  the  charter  of  said  bank  expired  by  limitation; 
but  preceding  the  day  of  such  expiration,  the  appellant  had 
become  the  purchaser  of  said  claim,  together  with  other 
suspended  debts  due  said  bank,  as  it  is  averred  in  a  supple- 
mental complaint.  It  is  also  averred,  that  said  notes  were 
executed  to  secure  the  payment  of  a  part  of  the  purchase 
money  for  a  certain  lot,  sold  by  the  bank  to  said  Caldwdl^ 
and  still  held  and  possessed  by  him ;  and  that  a  deed  had 
l)een  made  and  tendered  to  him  before  suit  brought ;  that  the 
assignment  was  made,  and  the  said  deed  handed  over  to  said 
appellant,  by  virtue  of  the  act  of  December  23,  1858,  con- 
cerning the  assets  and  assignees  of  the  said  State  Bank.  A 
power  of  attorney  from  said  bank ;  the  order  of  the  board 
of  directors  of  the  said  branch;  the  assignment  by  said 
attorney  in  fact,  and  the  deed  from  the  bank,  are  made  parts 
of  the  supplemental  complaint. 

The  answer  was  withdrawn,  and  a  demurrer  filed  to  said 
supplemental  complaint,  assigning  two  causes:  Firet,  that 
the  assignment  is  not  sh^wn  to  have  been  by  indoreement. 
Second,  that  as  the  State  Bank  had  no  legal  existence  at  the 
time  of  filing  said  supplemental  complaint,  it  could  not  con- 
vey said  lauds.  The  demurrer  was  sustained ;  which  presents 
the  only  point  in  the  case. 
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May  Term,       During  the  existence  of  the  corporation,  the  power  to  make 
^861.      and  tender  the  deed  ie  not  questioned ;  but  it  is  said  that 
Thk  Bank  of  it  ceased  with  the  close  of  the  term  for  which  such  corpora- 
Salem      ^j^^  was  chartered.    Whether,  without  a  statute,  the  old 
*  Caldwell.    J'u'c  that  was  once  supposed  to  exist,  would  still  maintain, 
we  need  not  decide ;  namely,  in  regard  to  the  choses  in  action 
belonging  to  a  corporation  at  the  end  of  the  time  for  whieh 
it  was  chartered.    Here,  the  power  to  transfer  and  assign 
was  expressly  given,  and  exercised ;  and  ^s  an  incident  to  the 
title  so  therein  acquired  by  the  assignee,  and  the  right  of 
action  thereon,  we  have  no  doubt,  the  right  to  keep  up  and 
make  good  the  tender,  by  delivery  of  the  deed,  in  the  case 
at  bar,  passed  to  the  assignee.    The  form  of  the  assignment 
being  good  in  equity,  the  pleadings  in  this  ease  are  not  pre- 
sented in  a  manner  to  question,  or  raise  any  point  in  reference 
thereto ;  as  there  is  no  question  made  relative  to  parties,  and 
perhaps  could  not  be,  if  the  assumption  of  the  defendant, 
that  the  State  Bank  is  for  all  purposes  defunct,  is  correct. 
The  demurrer  should  have  been  overruled. 
Per  CuHam. — ^The  judgment  is  reversed,  with  costs*   Cause 
remanded,  &c. 
Samuel  Jvddh^  for  the  appellant. 

(7.  M.  Allen  J  N.  Usher  y  and  Bovoman  <j&  Harrow  ^  for  the 
appellee. 

(1.)  By  couDsel  for  appellee :  The  delivery  of  a  deed  to  a  mere  deposi- 
tary, upon  a  condition  not  performed  in  the  lifetime  of  the  grantor,  is 
inoperative.  Artcher  v.  Whalerif  1  Wend.  179 ;  Carr  v.  Eoxie,  5  Mason'fr 
a  C.  R.  16. 

To  constitnte  an  escroWy  it  is  necessaiy  that  the  writing  be  deliveired 
absolutely,  upon  express  terms  to  be  held  until  the  condition  be  complied 
with,  and  that  the  party  making  the  delivery  shall  have  parted  with  ail 
right  to  re-collect.     Johnson  v.  Branch,  11  Humph.  520. 

A  deed  must  be  delivered  absolutely  to  pass  the  title.  Wilson  el  ux.  v. 
Casaidy,  2  Ind.  562. 

Until  delivered,  a  deed  remains  in  the  power  of  a  grantor.  Bodges  ▼. 
ITodges,  9  Mass.  307 ;  Fay  v.  Eichariaon,^  Pick.  91 ;  Hughes  v.  EaMen^ 
4  J.  J.  Marshall,  572. 

At  the  time  of  delivery  as  an  escrow,  the  condition  must  be  stated. 
Touchs.  59 ;  Jacks(m  v.  CaUin,  2  Johns.  248. 
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GSNTET  V,  Albxakbeb,  Pbesident  of  thb  Bask  of  Gobfort.  May  Term, 

1861. 

A»  lutving  a  judgment  against  a  bank,  organized  under  the  general  law  of      ^ 
the  State,  in  which  he  was  also  a  stockholder,  and  as  such  liable  to  the  y. 

creditors  of  the  bank  to  an  amount  equal  to  his  stock,  agreed  that  such  Albxamdke, 
amount  should  be  applied  to  the  satisfaction  of  his  judgment ;  and,  on     P^^es.,  &c. 
motion  of  the  bank,  satisfiiction  was  accordingly  entered. 

Beld,  that  A,  would  be  liable  to  creditors  of  the  bank  to  the  amount  of  his 
stoek,  notwithstanding  he  might  have  credited  that  amount  on  his  judg- 
ment^ and  hence  there  was  no  consideration  for  his  agreement,  and  satis- 
faction should  not  have  been  entered. 

APPEAL  from  the  Putnam  Circnit  Court.  Monday, 

W0BDEN5  J. — Gentry  had  a  judgment  against  the  bank, 
for  the  sum  of  ^6,267.85.  Various  payments  had  been  made 
upon  the  judgment.  He  was  a  stockholder  in  the  bank,  to  the 
amount  of  $1,175.  As  such  stockholder,  he  was  liable  to  the 
creditors  of  the  bank  to  the  amount  of  the  stock  held  by  him, 
and  he  agreed  that  such  amount  should  be  applied  to  the  satis- 
&ction  of  the  judgment.  Accordingly,  on  motion  of  the  bank, 
satisfaction  was,  by  the  Court,  entered  on  the  judgment.  From 
this  order  he  appeals. 

The  Bank  cf  Oosport  was  organized  under  the  general 
banking  law  of  the  State.  The  Constitution  of  the  State  pro- 
vides, that  "The  stockholders  in  every  bank,  or  banking 
company,  shall  be  individually  responsible,  to  an  amount 
over  and  above  their  stock,  equal  to  their  respective  shares  of 
stock,  for  all  debts  or  liabilities  of  said  bank,  or  banking 
company."  Art.  11,  §  6.  Tlie  statutes  enact  accordingly.  1 
E.  S.  1852,  §  25,  p.  158;  Acts  1855,  §  25,  p.  39. 

Tliis  provision  was  intended,  undoubtedly,  for  the  benefit 
of  the  creditors  of  the  bank;  and  we  think  it  clear  that 
Gentry  would  be  liable  to  such  creditors  to  the  amount  of 
his  stock,  notwithstanding  he  might  have  credited  this  amount 
upon  the  judgment  which  he  held  against  the  bank.  Hence, 
there  was  no  consideration  whatever  for  his  agreement  to 
credit  the  amount  on  his  judgment,  and  satisfaction  should 
not  have  been  entered. 

This  view  is  sustained  by  the  decision  of  the  Court  of  Ap- 
peals of  Nexo  Yorh^  in  the  matter  of  the  Empire  City  Bank^ 
18  N.  Y.  Rep.  199 ;  where  it  was  held  that  a  stock-holder, 
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May  Tenn,  who  is  aleo  a  creditor  of  the  bank,  can  not  set  off  its  indebted* 

1q^^'      ness  to  him,  against  his  liability  for  its  debts. 
The  Statk       Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
yr  r^'         Causc  rcmandcd,  &c. 

James  M,  HugJiea^ «/.  E,  McDonald  and  A.  Z.  Roache^ 
for  the  appellant. 


'*■♦♦»"» 


Stbatton  and  Another  v.  Lebbebt. 


Mcmday^ 
June  17. 


APPEAL  from  the  Dearborn  Common  Pleas. 

Per  Curiam. — ^In  this  case,  the  only  error  assigned  is  based 
upon  the  ruling  of  the  Court  on  a  motion  for  a  continuance. 
The  record  shows  that  a  motion  was  made,  but  does  not  show 
the  reason,  as  no  written  causes  were  filed.  There  is  nothing 
for  us  to  consider. 

The  judgment  is  afSrmed,  with  5  per  cent,  damages  and 
costs. 

W.  S.  Holman^  for  the  appellants. 

B.  J.  Spooner  and  J.  Schwarts^  for  the  appellee. 


The  State  t?.  McCammon  and  Others. 


Monday^ 
June  17. 


APPEAL  from  the  Ja^iper  Common  Pleas. 
Per  Curiam. — In  this  case,  there  are  no  errors  assigned  on 
the  record.     The  appeal  must,  therefore,  be  dismissed. 
The  appeal  is  dismissed,  with  costs. 
R.  S.  Dwiggins^  for  the  State. 
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Maj  Term, 

The  Prisident,  &c.  of  the  Ohio  and  Mississippi  Railboad      -'^'^^^' 

Company  v.  Clement.  Johnson 

T. 
XiTBROOK 

APPEAL  from  the  Je7\ning8  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  is  afSrmed,  with  ^<»w^y» 
costs,  and  5  per  cent,  damages,  for  the  reasons  given  in  the  case 
of  the  same  appellant  against  Quier^  at  the  present  term, 
ante^  p.  440. 

T,  Oazlay  and  Z.  Bingham^  for  the  appellants. 

H,  C.  Newcomh  and  J.  Tarkington^  for  the  appellees. 


*  •»• » 


Johnson  and  Others  v.  Ltbbook  and  Others. 

In  the  jear  1857,  A,  died  intestate,  seized  of  certain  real  estate,  and  leaving 
him  sanriying,  B,,  his  widow,  and  C.  and  i>.,  bis  children,  by  his  said 
wife.  In  the  year  1859,  (7.  died  intestate,  and  without  issue  ;  and  after* 
ward,  in  the  same  year,  ^.,  the  widow,  died  intestate  ;  and  afterward,  in 
the  same  year,  2>.  died  intestate,  and  without  issue,  immediate  or  remote, 
and  leaving  no  brothers  or  sisters,  and  no  grand  parents  on  either  tiie 
paternal  or  maternal  side,  but  leaving  uncles  and  aunts  on  both  the  pater- 
nal and  maternal  sides. 

HtHdf  that  it  appears  to  have  been  the  intention  of  the  framers  of  our  statute 
of  descents,  where  a  decedent  leaves  no  heirs  in  the  descending  line 
capable  of  inheriting,  and  the  property  has  to  be  distributed  to  collaterals 
in  the  ascending  line,  that  those  who  are  of  the  blood  of  the  first  par- 
chaser  shall  be  preferred,  in  the  instances  named  in  the  statute. 

BtUd,  also,  that  before  the  adoption  of  our  present  statute  of  descents,  (1 B.  EL, 
p.  248,)  the  widow's  interest  was  but  a  life  estate,  ftid  in  tracing  the 
ascending  line,  the  inheritance  would  have  fallen  upon  the  paternal  kin- 
dred first ;  and  the  law  has  not  been  so  changed  as  to  divert  the  property 
from  the  same  line,  in  the  instance  here  involved ;  and  hence,  the  mater- 
nal uncles  and  aunts  took  no  interest  in  the  land. 

APPEAL  from  the  Henry  Circnit  Conrt.  Mtmda/y^ 

Hanna,  J. — ^The  appellees  songht,  and  obtained,  the  parti-  •^'*"*  ^^' 
tion  of  certain  real  estate.    A  demurrer  was  filed  to  the 
complaint,  and  overraled,  which  presents  the  onlj  point. 


T. 

LtbbooKs 
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Maj  Term,  The  facts  ehown  are :  that  WiUiam  Freeman  died  in  said 
1°6L  county,  in  1867,  seiaed  of  said  lands,  and  leaving,  Borriving 
JoHHBOK  him,  ^^Ann  Freeman^  his  widow,  and  heir,  and  jvlia  Free- 
man and  Susan  Freeman^  his  children,  by  his  said  wife;" 
that  in  1859  JuUa  died  intestate,  and  without  issue;  and 
that  afterward,  in  the  same  year,  Ann  the  said  widow,  died 
intestate ;  and  that  afterward,  in  the  same  year,  Suean  died 
intestate  and  without  issue,  immediate  or  remote,  and  leaving 
no  brothers  or  sisters,  nor  grand  parents  on  either  the  paternal 
or  maternal  side;  but  leaving  uncles  and  aunts  on  both  the 
paternal  and  maternal  side. 

ThiB  is  a  contest  between  those  collateral  relations,  the  de- 
cision of  which  rests  upon  the  construction  to  be  placed  upon 
the  first  and  second  clauses  of  §  5  of  the  act  regulating  descents. 
1  R.  8.,  p.  248.  So  &r  as  applicable  to  this  question,  that 
statute  is  as  follows :  ^'  If  the  inheritance  came  to  the  intestate 
by  gift,  devise,  or  descent,  from  the  paternal  line,  it  shall  go  to 
the  paternal  grandfather  and  grandmother,  as  joint  tenants,  and 
to  the  survivor  of  them ;  if  neither  of  them  be  living,  it  shall 
go  to  the  uncles  and  aunts  in  the  paternal  line,  and  their 
descendants,  if  any  of  them  be  dead,  and  if  no  such  rela- 
tives be  living,  it  shall  go  to  the  next  of  kin,  &c.  among 
the  paternal  kindred ;  and  if  there  be  none  of  the  paternal 
kindred  entitled  to  take  the  inheritance,  as  above '  prescribed, 
it  shall  go  to  the  maternal  kindred  in  the  same  order." 
Second :  "  If  the  inheritance  came  to  the  intestate  by  gift, 
devise  or  descent  from  the  maternal  line,  it  shall  go  to  the 
maternal  kindred  in  the  same  order,"  &c. 

The  brothers  and  sisters  of  *''Ann^  claimed,  and  caused  to 
be  set  apart,  a  portion  of  said  lands.  Were  they  entitled 
thereto,  and  if  so,  to  how  much  ? 

It  appears  to  have  been  the  intention  of  the  framers  of  our 
statute  of  descents,  that  when  a  decedent  leaves  no  heirs  in 
the  descending  line  capable  of  inheriting,  and  the  property 
has  to  be  distributed  to  collaterals  in  the  ascending  line,  those 
who  are  of  the  blood  of  the  first  purchaser  shall  be  preferred, 
in  the  instances  named  in  such  statute.  It  is  important,  then, 
to  determine  in  what  character,  and  by  what  right,  Ann^  the 
widow,  was  entitled  to  a  part  of  said  lands.    By  the  17th  and 
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'34tti  BCctioDB  of  said  statute,  the  portion  that  ehe  ie  ao  entitled  May  Tenn, 
to,  is  spoken  of  as  that  which  descends  to  her  from  her  hus-      Iq^I* 
band.     Incidentally,  it  has  been  by  this  Court  recognized  as     Evolxb 
the  proper  construction  of  the  statute  in  question,  (13  Ind.  508,)       p^^;^ 
that  she  takes  as  heir.    If  she  received,  then,  by  descent,  and 
not  because  of  any  marital  rights  which  might  be  supposed  to 
exist,  separate  from  such  right  of  descent,  the  title  could  be 
traced  back  through  her  to  the  paternal  line  of  the  immediate 
decedent. 

Before  the  adoption  of  this  statute,  the  widow's  interest 
would  have  been  but  a  life  estate,  and,  as  a  matter  of  course, 
in  tracing  the  ascending  line,  the  inheritance  would  have 
fallen  upon  the  paternal  kindred  first.  We  do  not  believe 
that  the  law  has  been  so  far  changed  as  to  divert  the  property 
from  the  same  line,  in  the  instance  here  involved ;  and,  conse- 
quently,  the  maternal  uncles  and  aunts  had  not,  by  their  own 
showing,  any  interest  to  be  set  off,  and  the  demurrer  should 
have  been  sustained. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Z.  M,  Bundy^  for  the  appellants. 

J.  IL  Mellett  and  E.  B.  MartindalSy  for  the  appellees. 


9  m  I 


Engler  and  Others  v.  Ellis  and  Others. 

Suit  upon  two  notes,  made  in  Ohio^  and  payable  with  10  per  cent  interest 
Judgment  for  the  amount  of  the  notes,  with  the  stipulated  interest 

Hell^  that  as  the  notes  were  payable  generally,  they  were  payable  every- 
where, and  not  s[)ecially  at  the  place  of  residence  of  the  makers. 

Hdd^  also,  that  if  the  notes  were  payable  in  this  State,  they  would  still  be 
good  for  the  stipulated  interest,  unless  that  rate  was  prohibited  by  the 
law  of  Ofdo,  which  was  not  made  to  appear. 

APPEAL  from  the  SMhy  Common  Pleas.  Monday, 

JunA  17 

WoBDEN,  J. — This  was  an  action  by  the  appellees,  against 
the  appellants,  upon  two  promissory  notes,  made  in  Ohio^  by 
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May  Term,  the  defendantB  to  the  plaintiffs,  stipulating  to  pay  interest  at 

-'•^^•'^'      the  rate  of  10  per  cent.    Judgment  by  default,  for  the  amount 

Cochran     of  the  notes,  with  the  stipulated  interest. 

DoDD.  '^^  errors  are  aBsigned:   First.  In  rendering  judgment 

for  the  amount  of  the  notes  with  10  per  cent,  interest^  the 

notes  being  payable  at  the  office  of  the  appellants,  in  Shelby 

county,  Indiana.    Second.  That  process  was  not  served  upon 

the  defendants  in  time. 

There  is  nothing  in  the  second  error,  as  the  record  shows 
that  process  was  duly  served. 

There  are  two  conclusive  answers  to  the  first  error  assigned: 
First.  The  notes  were  payable  generally,  and  were  therefore 
payable  everywhere,  and  not  specially  in  Shelby  county, 
Indiana.  Second,  If  the  notes  were  payable  in  Indiana^ 
they  would  be  good  for  the  stipulated  interest,  unless  that 
rate  was  prohibited  by  the  law  of  Ohio^  which  does  not  ap- 
pear. 2  Parsons  on  Cont.,  top  page  96 ;  Gordon  v.  Phelps ; 
7  J.  J.  Marshall,  619. 

Per  (hiriam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

if.  M.  Ray  and  T.  A.  McFarland^  for  the  appellants. 

S.  Major^  for  the  appellees. 
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COCHBAN   V.  DoDD. 

Suit  to  recover  for  the  use  and  occupation  of  land.  The  defendant  filed  an 
aflSdayit,  in  the  nature  of  a  complaint  for  an  injunction,  praying  that  the 
suit  might  be  enjoined  until  the  determination  of  a  certain  other  suit 
involving  the  title  to  the  land. 

Semhlej  that  the  proceedings  on  the  application  for  an  injunction  did  not 
constitute  any  part  of  the  record  of  the  suit  for  use  and  occupation. 

An  affidavit  for  a  continuance  constitutes  no  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions. 

The  land,  for  the  use  and  occupation  of  which  an  action  was  brought,  was 
described  in  the  complaint  as  situated  in  ff.  township,  of  5.  county.  The 
witnesses  did  not  state  where  the  land,  concerning  the  use  of  which  thej 
testified,  was  situated,  but  spoke  of  it  as  the  plaintiff's  land,  &c. 
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Mdd,  that  the  evidence  of  identity  was  prima  focU  sufficient,  and  devolved    May  Tenn, 
upon  the  defendant  the  burden  of  showing  that  the  lands  were  different       1861. 

APPEAL  from  the  Johnson  Common  Pleas.  Cochban 

V. 

WoKDKN,  J. — ^This  was  an  action  by  Dodd  against  Cochran^  Dodd. 
to  recover  for  the  use  and  occupation  of  certain  land.  The  suit  „  , 
was  commenced  in  Shelby^  and  taken  by  change  of  venue  to  June  Iv. 
Johnson^  county ;  the  change  having  been  granted  on  the  appli- 
cation of  the  defendant,  before  filing  his  answer.  After  the 
change,  the  defendant  filed,  in  the  Johnson  Court,  an  affidavit, 
or,  as  it  might  perhaps  be  regarded,  a  complaint  for  an  injunc- 
tion, setting  up  certain  facts  in  relation  to  the  title  to  the  land, 
for  the  use  and  occupation  of  which  the  suit  was  brought,  and 
praying  that  the  plaintiff  might  be  enjoined  from  prosecuting 
this  suit,  until  a  certain  other  action,  brought  to  quiet  or  settle 
the  title  to  the  land,  should  be  determined.  An  answer  was 
filed  by  Dodd  to  this  complaint  for  an  injunction.  Cochran 
then  moved,  on  affidavit  filed,  for  a  continuance  of  the  cause, 
and  the  hearing  of  the  application  for  the  injunction,  which 
motion  was  overruled,  and  exception  taken.  Afterward, 
the  application  for  an  injunction  having  been  called  for  trial, 
the  attorney  of  Cochran  moved,  on  his  affidavit,  for  the  post- 
ponement of  the  hearing,  which  motion  was  also  overruled. 
And  thereupon  the  Court  dismissed  the  application,  on  the 
ground  that  Cochran  failed  to  produce  any  proof  in  support 
thereof. 

The  defendant  having  been  ruled  to  answer  in  the  princi- 
pal cause,  and  the  rule  having  expired,  the  attorney  of  the 
defendant,  on  his  affidavit,  moved  for  an  extension  of  the  ' 
rule  and  the  continuance  of  the  cause,  but  his  motion  was 
overruled.  Thereupon,  judgment  was  taken  against  the  de- 
fendant for  want  of  an  answer.  The  Court,  upon  testimony 
heard,  assessed  the  plaintiff's  damages. 

The  defendant  moved  for  a  new  trial  for  various  reasons, 
but  the  motion  was  overruled,  and  he  excepted.  A  motion 
in  arrest  of  judgment  was  also  made,  and  overruled. 

Numerous  errors  are  assigned,  but  most  of  the  questions 
discussed  do  not  legitimately  arise  in  the  record.  Tlie  pro- 
ceedings on  the  application  for  the  injunction,  probably  do 
not  constitute  any  part  of  this  record.    JSeqtiette  v.  LasBeUe^ 
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May  Term,  5  Blackf.  443.    But  snppoeing  they  be  regarded  as  part  of 

1861.      the  record  in  this  case,  the  several  affidavits  for  a  continnanoe 

GoGHBAK    and  postponement,  are  of  themselves  no  part  of  the  record, 

^^-         and  they  are  not  made  so  by  a  bill  of  exceptions ;  hence,  no 

question  is  presented  as  to  the  rulings  of  the  Court  upon 

motions  based  upon  these  affidavits.     We  see  no  error  in 

the  record,  up  to  the  de&ult  taken  against  the  defendant. 

The  defendant  having  been  ruled  to  answer,  and  having 

&iled  to  file  his  answer  within  the  time  prescribed,  the  default 

was  entirely  proper.    Code,  §  69. 

Supposing  the  motion  for  a  new  trial  to  be  equivalent  to  a 
motion  to  set  aside  the  assessment  of  damages,  we  think  the 
motion  was  properly  overruled.  The  evidence  offijred  on  the 
assessment  is  set  out  in  a  bill  of  exceptions.  The  land,  for 
the  use  of  which  the  suit  was  brought,  is  described  in  tl^e 
complaint  as  being  in  Hendricks  township,  in  Shdhy  county. 
The  objection  to  the  evidence  is,  that  the  witnesses  have  not 
described  the  land,  concerning  the  rents  and  profits,  and  use 
of  which  by  the  defendant  they  testified,  as  being  in  the  town- 
ship and  county  named.  The  witnesses  did  not  state  the 
township  and  county  where  the  land  lies,  concerning  which 
they  testified,  and  there  is  nothing  in  the  testimony  inconsist- 
ent with  the  supposition  that  it  lies  in  the  township  and 
county  named.  The  witnesses  speak  of  the  land  about  which 
they  testified  as  being  Dodd^s  land.  One  of  them  says  he 
knew  the  line  of  Dodd^s  land ;  saw  the  comers  set  oflT  to 
him.  We  think  the  evidence  of  identity  prima  facie  suffi- 
cient. If  the  land  described  by  the  witneBses,  and  that  men- 
tioned in  the  complaint,  were  really  difierent  lands,  it  might 
easily  have  been  shown  by  the  defendant,  and  we  think,  in 
view  of  the  pri77ia  facie  case  made,  it  devolved  upon  him  to 
do  BO,  as  he  was  present  by  his  attorney,  resisting  the  assess- 
ment. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs,  and 
3  per  cent,  damages. 

T.  IF.  Woollen^  for  the  appellant. 

W.  Wallace  and  B.  Harrison^  for  tlie  appellee. 
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May  TtfiD, 
Baker  v.  Bilet  and  Another.  1861. 

Baxbb 

SemUe,  that  one  claiming  the  separate  and  entire  ownership  of  lands,  can  t. 

not  claim  to  be  made  a  defendant  U>  a  proceeding  for  the  partition  of  the       Rii<SY. 
lands,  instituted  bj  others  claiming  to  hold  as  tenants  in  common.  fie  4791 

A.  disposed  of  his  property,  by  will,  as  follows  :  "  I  also  direct  that  the  IL— SW 

whole  of  my  estate,  both  real  and  personal,  except  which  will  pay  my  just 
debts  and  funeral  expenses,  shall  be  and  remain  the  absolute  property  of 
my  beloved  wife,  if  she  shall  be  living  at  the. time  of  my  decease.  But 
if  she  shall  not  survive  me,  then  that  the  real  estate  be  given  absolutely 

to  Nathan  Otia and  Suaannah  WiMowner,  share  and  share  alike,  after 

the  death  of  my  beloved  wife I  direct  again,  at  the  death  of  my 

beloved  wife,  that  what  personal  property  may  remain,  be  divided  between 
NaJOian  Otis  Thayer  and  Susamuth  Wildoioner^  share  and  share  alike." 

Etldt  that  the  construction  of  a  will  depends  not  so  much  upon  any  r^;id 
principles  <^  law,  as  upon  what  appears,  by  the  will,  to  have  been  the 
testator's  intention ;  which  is  not  to  be  collected  finom  any  particular 
clause,  but  from  the  whole  will,  taken  together. 

BM^  also,  that  it  was  the  intention  of  A,  to  devise  to  his  wife,  in  case  she 
survived  him,  a  life  estate  only  in  the  real  estate,  with  remainder  to  the 
persons  named  in  the  will. 

APPEAL  from  the  Hamilton  Circuit  Court.  Monday, 

WoRDEN,  J. — ^This  was  a  petition  for  partition,  brought  by  "^"^  ^^' 
Bdker^  the  appellant,  against  Natlian  O,  Thayer^  in  which 
the  petitioner  claimed  the  undivided  half  of  a  forty  acre 
tract  of  land,  alleging  that  Thayer  was  entitled  to  the  other 
half.  The  matter  was  brought  to  a  hearing,  and  judgment 
of  partition  was  entered,  and  commissioners  were  appointed 
to  make  partition;  and  the  cause  was  continued  until  the 
next  term  of  the  Court  for  the  report  of  the  commissioners. 
At  the  next  term  of  the  Court,  Riley^  the  appellee,  filed 
his  petition  to  be  made  a  party  defendant,  setting  up  title  in 
himself  to  the  whole  tract  of  land,  and  claiming  that  neither 
Baker  nor  Thayer  had  any  title  to  the  land.  The  grounds 
upon  which  Riley  claimed  title  are  disclosed  and  set  out  in 
his  petition  to  be  made  a  party.  The  plaintifi'  objected  to 
Riley  being  made  a  defendant,  and  demurred  to  his  petition, 
but  the  demurrer  was  overruled.  On  the  trial,  it  was  adjudged 
that  the  title  to  the  land  was  in  Riley.  Proper  exceptions 
were  taken  to  present  the  questions  involved. 
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May  Term,       It  is  objected  by  the  appellant,  that  Riley^  claiming  the 

••'•"61.     whole  of  the  land,  and  not  claiming  a  joint  tenancy,  or  ten- 

'Raxxbl      ancy  in  common,  or  coparcenary,  with  either  Baker  or  Thayer^ 

Riusr       ^^  °^  Ti^\,  to  interfere  in  this  suit,  or  be  permitted  to  be 

made  a  defendant.    This  objection  would  seem,  from  seyeral 

considerations,  to  be  well  taken ;  but  the  view  which  we  take 

of  the  title  set  up  by  Riley ^  renders  it  unnecessary  to  decide 

this  point. 

The  land  belonged  to  one  Lewi%  Taylor^  who,  in  1861, 
died  testate,  leaving  a  widow  whom  Riley  afterward  mar- 
ried, and  who  had  since  deceased,  leaving  to  Riley  whatever 
estate  of  inheritance  she  had  in  the  land  in  controversy. 
Baker  claims  by  purchase  from  Susannah  WUdowner^  men- 
tioned in  the  will  of  the  testator,  Taylor. 

The  will,  so  far  as  it  is  material  here  to  state  it,  is  as  .fol- 
lows :  ^'  I  also  direct  that  the  whole  of  my  estate,  botli  real 
and  personal,  except  which  will  pay  my  just  debts  and  funeral 
expenses,  shall  be  and  remain  the  absolute  property  of  my 
beloved  wife,  if  she  shall  be  living  at  the  time  of  my  decease. 
But  if  she  shall  not  survive  me,  then  that  the  real  estate  shall 

be  given  absolutely  to  Nathan  Otis and  Susannah 

Wildowner^  share  and  share  alike,  after  the  death  of  my 
beloved  wife.  I  also  direct  that  Samuel  0.  Taylor  have,  of 
my  personal  property,  if  he  marries  and  needs  it,  one  cow,  six 
sheep,  a  bed  and  bedding.  I  direct  again,  at  the  death  of  my 
beloved  wife,  that  what  personal  property  may  remain  be 
divided  between  Nathan  Otis  Thayer  and  Susannah  Wild- 
owner^  share  and  share  alike." 

This  will  is  inartificially  and  obscurely  drawn,  and  con- 
tains some  repugnant  and  conflicting  provisions,  and  it  is 
somewhat  difficult  to  ascertain  the  real  intention  of  the  testa- 
tor. The  construction  of  a  will  depends  not  so  much  upon 
any  rigid  principle  of  law,  as  upon  what  appears,  by  the  will, 
to  have  been  the  testator's  intention.  Lutz  v.  Lutz^  2  Blackf. 
72.  This  intention  is  not  to  be  collected  from  any  particular 
clause,  but  from  the  whole  will,  taken  together.  Kelly  and 
wife  V.  Stinson^  et  al.^  8  Blackf.  387. 

Oonsidering  the  several  parts  of  the  will,  as  above  set  out, 
we  are  of  opinion  that  it  was  the  intention  of  the  testator  to 
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devise  to  his  wife,  in  case  she  survived  him,  a  life  estate  only  May  l^rm, 
in  the  real  estate,  with  remainder  to  the  persons  named  in       ^861. 
the  will.     It  follows,  that  Riley  took  nothing  by  descent  from      Moork 
his  wife,  her  estate  in  the  premises  terminating  with  her  life. 

Per   Curiam,  —  The  judgment  is  reversed,   with   costs. 
Cause  remanded,  &c. 

O.  H.  Vo88^  for  the  appellant 

Z>.  C.  CJiipman  and  S.  Makers  for  the  appellees. 


Pkvdlitok. 


Moore  v.  Pendleton  and  Others. 

If  the  principal  reoeires  and  holds  the  proceeds,  or  beneficial  results,  of  the 
contract  of  his  agent,  he  will  be  estopped  from  denying  an  original  au- 
thority, or  a  ratification. 

It  is  not  necessary,  in  order  to  a  valid  contract  for  the  sale  of  land  by  an 
agent,  that  an  instrument  in  waiting,  empowering  him  to  sell  the  land, 
should  be  acknowledged  by  the  principal  and  recorded  in  the  recorder's 
office  of  the  county  where  the  land  lies. 

A  cotemporaneous  parol  agreement  can  not  be  set  up  to  vary  the  legal  ef- 
fect of  a  written  instrument 

Where  the  indorsee  of  a  promissory  note  alleges,  in  his  complaint,  that  the 
note  was  indorsed  to  him  by  the  payee,  and  sets  out  a  copy  of  the  note, 
with  a  blank  indorsement,  he  may,  on  the  trial,  fill  up  the  indorsement, 
or  may  recover  without  filling  it  up. 

APPEAL  from  the  Jackson  Common  Pleas.  Monday, 

WoKDEN,  J. — Action  by  the  appellees  against  Moore^  upcxi    ^"^     ' 
promissory  notes  made  by  him  to  one  Henry  JB.  Ilill^  and 
by  mil  indorsed  to  the  plaintiffs. 

The  defendant  answered  in  three  paragraphs,  to  which  de- 
murrers were  sustained,  and  exceptions  taken.  Final  judg- 
ment for  the  plaiutifis. 

The  first  paragraph  alleges,  in  substance,  that  the  notes 
were  given  for  certain  lands,  which  one  Hiram  Prather^  as 
the  pretended  agent  of  Hill^  the  payee,  agreed  to  sell  to  the 
Vol.  XVI— 31 
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M«y  Term,  defendant.    The  agreement  was  in  writing,  and  is  set  out  as 
1861.      follows,  viz., 

V.  "I,  Henry  B,  RUl^  by  Hiram  Praihei\  this  day  have 

Pendleton,  gold  to  Lemuel  Moore,,  of  Jaokf^on  county,  Indiana^  the 
Bonthwest  quarter,  &c.,  [here  follows  a  full  description  of  the 
land,]  for  the  sum'of  $1,300,  to  be  paid  as  follows:  $200  to 
be  paid  in  two  months  from  this  date ;  $200  December  25th 
next;-  the  balance  in  12  and  18  months;  all  to  bear  interest 
from  date,  until  paid.  All  of  which  is  set  forth  by  notes, 
bearing  date  herewith,  for  the  several  sums  as  above.  It  is 
expressly  understood  that  said  Moore  shall  not  remove  any 
timber  from  said  land,  until  the  first  payment  shall  be  made, 
unless  ample  security  be  given  said  HiU  for  the  indemnity 
of  the  same. 

"Given  under  my  hand  and  seal,  May  25,  1857.    Signed 
in  duplicate. 

"HmAM  Peatheb, 


—      —  J 

"  for  H.  B.  Hill,  ^  seal.  ^ 

"Lemuel  Mooee,  -^  seal,  y 


» 


The  notes  sued  on  were  the  second  and  third  mentioned  in 
the  agreement.  It  is  averred  that  PratJier  had  no  legal  au- 
thority whatever  to  contract  on  behalf  of  Hill,,  but  in  this 
respect  practiced  a  fraud  upon  the  defendant. 

This  paragraph  was  bad,  as  we  think,  because  altliough 
Prather'a  acts  may  have  been  without  the  authority  of  HiU^ 
yet  the  reception  of  the  notes  by  i7^7Z,  and  his  indorsement 
thereof  to  the  plaintiff,  was  a  ratification  of  his  acts,  and 
made  the  contract  binding  upon  Hill.  "Generally,  if  the 
principal  receive  and  hold  the  proceeds,  or  beneficial  results, 
of  the  contract,  he  will  be  estopped  from  denying  an  original 
authority,  or  a  ratification."     1  Parsons  on  Cont.,  p.  46. 

The  second  paragraph  alleges,  in  substance,  that  77^22.  had 
not  made  to  Prather  a  power  of  attorney,  or  other  instru- 
ment in  writing,  empowering  him  to  sell  said  land,  duly 
acknowledged,  and  recorded  in  the  recorder's  office  of  Jackr 
9on  county,  where  the  land  is  situated. 
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It  was  not  necessary,  in  order  to  a  valid  contract  for  the  May  Term, 
sale  of  the  land,  that  any  such  instrument  should  be  acknowl-      1861. 
edged  and  recorded.    This  paragraph  is  very  clearly  bad.  lifeoRK 

The  third  paragraph  alleges,  that  at  the  time  of  the  agree-  p«5,u^g«(j^ 
ment,  Ilill^  by  his  agent,  promised  the  defendant  to  execute 
to  him  a  deed  for  said  land,  and  have  the  same  left;  in  the 
hands  of  Thomcts  L.  Ewing^  to  be  delivered  to  the  defendant 
upon  the  payment  of  the  first  note.  That  althoagh  the  note 
specified  had  been  paid,  the  deed  had  not  been  executed  and 
delivered. 

This  paragraph  is  bad,  because  it  undertakes  to  set  up  a 
cotemporaneous  verbal  agreement  to  vary  the  legal  effect  of 
the  written  instrument.  Tucker  v.  Talhott^  15  Ind.  114. 
The  written  agreement  set  out,  would  not  bind  Hill  to 
make  the  conveyance  of  the  land  until  the  purchase  money 
was  all  paid,  or  tendered ;  and  its  legal  effect,  in  this  respect, 
can  not  be  controlled  by  the  verbal  agreement  aUeged  to 
have  been  made. 

The  indorsement  of  the  notes  by  Hill  to  the  plaintifEs,  was 
in  blank,  and  it  is  objected  that  the  complaint  is  insufficient, 
in  not  alleging  that  the  plaintiffi  were  the  owners  thereof. 

The  complaint  alleges  that  HUl  indorsed  the  notes  to  the 
plaintiffs ;  and  the  notes,  with  HilVa  blank  indorsement  thereon, 
are  set  out.  This  we  deem  amply  sufficient.  Tlie  blank  in- 
dorsement was  sufficient  to  vest  the  title  in  the  plaintifib, 
and  the  blank  might  have  been  filled  up,  on  the  trial ;  or, 
the  plaintiffs  might  recover  without  filling  up  at  all.  Clark 
V.  Walker^  6  Blackf.  82 ;  Bowers,  v.  Readen^  4  Ind.  318. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

(7.  Z.  Dunham^  for  the  appellant. 

IT.  C  Newcomh  and  John  Tarkington^  for  the  appellees^. 
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May  Term, 

1861. 

BROlfK 

T. 

McKat. 


Monday^ 
June  17. 


Bbown  and  Another  v.  McKat. 

Transcripts  of  three  judgments  rendered  before  justices  of  the  peace,  were 
filed  in  the  office  of  the  clerk  of  the  Court  of  Common  Pleas  of  the  proper 
county.  The  one  first  filed,  was  certified  in  the  following  form :  "  I,  &c., 
do  hereby  certify  that  the  foregoing  is  a  true  and  complete  transcript  of 
the  judgment  from  my  docket"  This  transcript  professed  to  contain  a 
statement  of  the  issuing  and  return  of  an  execution,  before  the  justice. 
Executions  were  issued  upon  the  transcripts,  and  levied  by  the  sheriff 
upon  certain  real  estate,  which  was  sold,  and  bought  in  by  the  plaintiff 
filing  the  first  transcript     Suit  to  recover  the  land. 

Held,  that  the  certificate  of  the  justice  to  the  transcript  did  not  cover  the 
proceedings  had  before  him  on  execution,  even  if  it  included  the  proceed- 
ings prior  to  the  judgment,  and  it  was  therefore  properly  rejected  as  evi- 
dence. 

HMf  also,  that  the  land  having  been  sold  upon  all  three  of  the  executions, 
and  one  of  them,  being  the  one  first  to  be  satisfied,  having  improvidently 
issued,  being  thus  based  upon  an  imperfect  record,  the  sale  was  thereby 
rendered  invalid. 

APPEAL  from  the  Floyd  Circuit  Court. 

Hanna,  J. — Appellants  sued  to  recover  a  certain  lot  of 
land.  They  relied  upon  a  purchase  at  sheriff's  sale,  for  the 
sum  of  $100,  made  upon  three  executions  issued  by  the 
clerk  of  the  Common  Pleas  Court  of  said  county,  on  trans- 
cripts filed  in  his  office,  of  judgments  rendered  by  a  justice, 
against  one  MuiyJnj.  One  of  the  executions,  so  issued,  was 
in  favor  of  the  appellants,  and  was  for  about  the  sum  of  $79. 
On  the  trial,  there  was  a  judgment  for  the  defendant.  The 
question  presented,  is  upon  tlie  refusal  of  the  Court  to  admit 
evidence. 

The  plaintiff  gave  in  evidence,  without  objection,  the  deed  of 
the  sheriff,  and  the  executions  upon  which  the  sale  was  made ; 
and  then  offered  the  transcripts  filed  in  the  office  of  the  clerk 
of  the  Common  Pleas  Court,  and  upon  which  the  said  execu- 
tions were  based.  This  evidence  wa"=4  objected  to,  on  two 
grounds:  first,  that  the  same  was  not  coni})Ctent;  and,  second, 
that  if  competent  'in  any  instance,  the  traiib^cripts  offered 
were  not  properly  certified.  The  objection  was  sustained. 
As  to  the  latter  point,  the  form  of  the  certificates  attached 
to  two  of  the  transcripts  is  similar  to  tliat  in  Wiley  v.  jFarsee^ 
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«  Blackf.  246,  and  the  statute  under  which  that  proceeding  May  'rerm, 
was  had,  and  the  present,  are  so  similar  as  to  make  that  de-  lool.  ^ 
cision  an  authority  in  this  case.  As  to  the  certificate  to  the 
other  transcript,  which  was  of  the  judgment  in  lavor  of  the 
present  plaintiff,  and  was  first  filed  in  the  clerk's  office,  and 
had  to  be  first  satisfied  by  such  sale,  such  certificate  reads  as 
follows:  "I,  &c.,  do  hereby  certify  that  the  foregoing  is 
a  true  and  complete  transcript  of  the  judgment  from  my 
docket."  The  statute  is,  that  a  transcript  may  be  filed  before 
or  after  execution ;  if  before,  a  certificate  has  afterward  to  be 
filed  of  the  issue  and  return  of  such  writ.  Here,  the  tran- 
script professes  to  contain  a  statement  as  to  the  issue,  and  to 
set  forth  the  return,  of  an  execution.  The  certificate  does  not 
<50ver  that  portion  of  the  proceedings  had  before  said  justice. 
It  appears  to  stop  at  the  judgment,  certainly;  even  if  it  in- 
cludes the  proceedings  previous  thereto.  That  transcript  was 
therefore  properly  rejected,  as  a  part  of  the  evidence.  Per- 
haps the  other  two  were  not  properly  rejected ;  but  we  do 
not  see  that  such  ruling  could  have  injured  the  appellant,  for 
the  land  having  been  sold  upon  all  three  of  the  executions, 
and  one  of  them,  being  the  one  first  to  be  satisfied,  having 
improvidently  issued,  being  thus  based  upon  an  imperfect 
record,  the  sale  was  thereby  rendered  invalid.  Ilutchens  v. 
Doe^  3  Ind.  528 ;  Clark  v.  Watson^  2  id.  400 ;  Harrison  v. 
Stipp^  8  Blackf.  455.  In  the  latter  case  it  was  held  by  this 
Oourt,  in  effect,  that  where  two  executions  were  in  the  hands 
of  the  sheriif,  the  one  upon  the  older  lien  being  subject  to 
valuation  laws,  and  the  other  not,  that  a  sale  not  in  conform- 
ity with  such  valuation  laws  should  be  set  aside.  In  other 
words,  that  the  sale  would  not  be  sustained,  when  made  upon 
two  executions,  where  the  junior  was  valid,  and  the  proceed- 
ings in  accordance  with  the  law  governing  it,  if  invalid  upon 
the  senior  lien.  Thus  far,  the  decisions  of  this  Court  appear 
to  have  been  uniform  toward  one  point,  namely,  declaring 
the  invalidity  of  this  sale,  under  the  circumstances. 

But  we  are  referred  to  the  case  of  Shirk  v.  Wilson^  13 
Ind.  129,  as  being  in  antagonism  to  the  cases  cited.  What- 
ever efiect  may  be  given  to  that  decision,  we  do  not  think  it 
is  in  conflict  with  the  cases  cited.    It  was  a  proceeding  ia 
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May  Term,  attachment    It  was,  so  far  as  this  question  is  involved,  in 
1q61.      substance  decided,  that  as  to  the  question  of  priority  on  execu- 
tion, the  claims  established  all  related  to  but  one  time,  and 
form  but  one  suit,  and  consequently  there  could,  as  between 
them,  be,  under  the  statute,  no  priority  of  lien. 

Per  Curiam. — ^The  judgment  is  aflRrmed,  with  costs. 
R.  Crawford^  for  the  appellants. 
W.  T.  OttOy  for  the  appellee. 
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EVANB. 


4  m  I 
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Monday^ 
June  17. 


Low  V.  Evans. 

Suit  for  &ls6  imprisonment.  Answer :  that  defendant  was,  at  the  time,  &c., 
acting  as  marshal  of  the  city  of  LafaydU^  and  as  such,  on  view,  arrested 
the  plaintiff  for  violating  city  ordinances.  Three  ordinances  of  the  city 
were  set  out,  yiz.,  one  against  intoxication,  &c.,  and  fixing  a  fine  there- 
for, not  exceeding  twenty-five  dollars ;  one  against  disturbing  the  peace 
of  the  city  by  loud  and  unusual  noises,  &c.;  and  one  requiring  the  mar- 
shal to  suppress  all  breaches  of  the  peace,  and  arrest  all  persons,  with  or 
without  warrant,  found  violating  any  of  the  ordinances  of  the  city,  in  his 
view,  and  conduct  them  before  the  mayor  for  trial.  It  was  averred  that 
plaintiff  was  found  by  the  marshal  drunk,  and  disturbing  the  peace  of  the 
city  by  loud  and  unusual  noises,  on  the  Sabbath  day,  and,  the  mayor*s 
Court  not  being  in  session,  was  conducted  by  him  to  jail,  and  after  five 
hour's  imprisonment  was  released  on  parole,  and  on  the  next  day  appeared 
before  the  mayor  and  was  fined  for  drunkenness. 

Heldj  that  there  is  no  statute  making  drunkenness  a  crime,  or  a  misde- 
meaner ;  and  that  so  iar  as  it  was  an  offense  against  the  city  ordinance, 
the  statute  prescribes  that  a  penalty  may  be  recovered  in  a  suit  at  law ; 
in  collecting  which,  the  city  has  the  right  to  require  the  defendant  to  give 
a  recognizance  for  his  appearance,  or  that  he  remain  in  custody. 

Heldf  also,  that  there  is  no  authority  for  imprisoning  a  man  for  an  uncertain 
time,  because  he  may  be  subject  to  a  penalty,  to  be  recovered  in  an  action 
in  the  nature  of  an  action  of  debt 

Held^  also,  that  if  the  power  exists  in  the  ministerial  officer  to  arrest,  on 
view,  it  is  subject  to  the  statutes  of  the  State,  and  general  known  prin- 
ciples of  law,  which  require  the  ofiicer  to  take  the  prisoner,  forthwith, 
before  a  tribunal  having  jurisdiction,  and  prefer  a  complaint  against  him. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 
Hanna,  J. — Low  sued  Evans  for  false  imprisonment,  and 
averred  that,  without  lawful  authority,  he  seized  the  plaintiff; 
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took  from  him   $16,  his   tobacco,  penknife   and    handker-   May  Term, 
chief,  and  caused  him  to  be  confined  in  jail  twelve  hours.  I06I. 

Defendant  answered  in  two  paragraphs ;  each  setting  up        Low 
that  as  to  all  of  said  trespasses,  except  imprisoning  the  plain-      y.vIss 
tiff  for  five  hours  in  the  county  jail,  he  denied ;  and  as  to 
said  arrest  and  imprisonment,  that  he  was,  at  tlie  time,  acting 
as  city  marshal,  &c.,  and  as  such,  on  view,  arrested  the 
plaintiff  for  violating  city  oi*dinances. 

The  first  paragraph  of  the  answer  sets  up  an  ordinance 
against  intoxication,  &c.,  and  fixing  the  fine  therefor  at  not 
exceeding  twenty-five  dollars;  and  avers  that  plaintiff  was 
drunk,  in  view  of  defendant,  on  Sunday^  who  arrested  him, 
and  the  Court  not  being  in  session  on  that  day,  put  him  in 
jail,  intendiiig  to  bring  him  before  the  mayor  on  the  next 
day,  but  released  him  on  his  promise  that  he  would  appear, 
&c.;  that  he  afterward  appeared,  plead  guilty,  and  was  fined, 
&c.  The  proceedings  are  set  out,  in  the  form  of  a  suit  in 
favor  of  the  city,  a  plea  of  guilty,  and  a  recovery  of,  <fec. 

The  second  paragraph  sets  up  the  same  facts,  with  the  addi- 
tion of  an  ordinance  against  disturbing  the  peace  of  the  city 
by  making  a  loud  and  unusual  noise,  &c.,  and  prescribing 
that  any  person  violating,  <fec.,  shall  be  fined  not  exceeding, 
&c.;  and  also  an  ordinance  making  it  the  duty  of  the  mar- 
shal to  suppress  all  breaches  of  the  peace,  arrest  all  persons, 
with  or  without  process,  found  violating  any  of  the  laws  and 
ordinances  of  said  city,  in  his  view,  and  immediately  conduct 
them  before  the  mayor  for  trial ;  that  he  found  the  plaintiff 
drunk,  making  a  loud  and  unusual  noise,  &c.,  and  thereby 
breaking  the  peace,  and  arrested  him,  &c.  It  is  not  averred 
that  the  defendant  had  a  warrant  for  the  arrest  of  plaintifi^ 
nor  that  the  ordinances  pleaded  were  signed  by  the  mayor  and 
attested  by  the  clerk,  and  the  ayes  and  noes  recorded  upon 
the  ado))tion  of  the  same.  The  latter  part  of  the  second  par- 
agraph is  similar  to  the  first,  as  to  the  imprisonment  of  the 
plaintiff,  his  release,  appearance  and  fine,  the  record  of  which 
is  set  out,  and  shows  the  same  facts  set  up  in  the  first: 
namely,  that  the  proceeding  was  agiiinst  him  for  drunkenness. 

There  was  a  demurrer  oveiTuled  to  the  answer.  Tlie  case 
comes  here  upon  that  ruling. 
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May  Term,       The  point  presented  is,  whether,  nnder  the  statute  of  1857 

18G1.      authorizing  the  incorporation  of  cities,  and  the  ordinaDcea 

Low        herein  pleaded,  the  defendant  was  justified  in  arresting  and 

P  ^'  ^        imprisoning  the  plaintiff  without  warrant,  as  shown  hj  the 

record. 

The  act  of  1857,  in  question,  prescribes  at  great  length, 
the  instances  in  which  the  mayor,  &c.,  shall  hare  power  to 
pass  ordinances  for  the  government  of  the  city;  among 
others,^  Seventh^  to  preserve  peace  and  good  order,  and  pre- 
vent vice  and  immorality.  Acts  1857,  p.  52.  It  is  further 
provided,  §  38,  that  the  council  shall  have  power  to  make  other 
by-laws  and  ordinances,  not  inconsistent  with  the  laws  of  the 
State,  and  to  enforce  the  observance  of  ordinances,  &c.,  by 
enacting  such  penalties  for  their  violation,  not  exceeding 
fifty  dollars  for  any  one  offense,  which  may  be  recovered 
by  an  action  at  law,  with  costs,  as  they  may  deem  right 

Seo.  40  provides,  that  suits  shall  be  in  the  corporate  name 
of  the  city,  and  the  sums  so  collected  paid*  into  the  city 
treasury;  the  process  to  be  a  warrant;  the  person  arrested 
to  be  retained  in  custody,  or  under  recognizance,  until  the 
next  city  court.  Sec.  41,  that  if  the  penalty  or  forfeiture  in 
which  judgment  is  obtained  is  not  paid,  the  defendant  may 
be  committed,  &c.  Sec.  23  provides,  among  other  things, 
that  it  shall  be  the  duty  of  the  marshal  to  suppress  all  dis- 
turbances and  breaches  of  the  peace,  and  arrest  persons  guilty 
of  the  same. 

It  will  be  observed,  that  the  statute  speaks  of  penalties  and 
forfeitures,  in  connection  with  the  violation  of  by-laws  and 
ordinances  of  the  city,  while  the  ordinances  passed  by  the 
city  of  Lafayette  prescribe  fines ;  nevertheless,  the  form  pur- 
sued in  recovering  the  same  is  in  the  nature  of  a  suit  for  the 
recovery  of  a  penalty  or  forfeiture. 

Wo  are  not  referred  to  any  case  precisely  in  point, 
though  our  attention  is  called  to  that  of  Yandeveer  v.  MaX- 
tocks^  3  Ind.  479;  but  the  diflerence  between  that  case  and 
the  one  at  bar  is,  that  there  Yandeveer  was  arrested  by  Mat- 
tocks^ a  constable,  for  disturbing  a  religious  society,  in  his 
view ;  for  being  guilty  of  a  misdemeanor  forbidden  by  stat- 
ute, and  for  which  he  was  liable  to  a  prosecution  in  the 
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name  of  the  State,  on  the  criminal  side  of  the  Court.    In  May  Term, 
this  case,  there  is  no  statute  making  drunkenness  a  crime,  or      lool^ 
misdemeanor.    The  act  was  an  offense  against  a  city  ordi-        Low 
nance,  for  which  the  statute  prescribed  that  a  forfeiture,  or      -,  ^' 
penalty,  might  be  recovered  in  a  suit  at  law. 

It  is  true,  the  city  has  the  advantage,  in  a  proceeding  to 
collect  the  penalty,  of  requiring  the  defendant  to  give  a  re- 
cognizance for  his  appearance,  or  that  he  shall  remain  in 
custody ;  but  it  appears  to  us,  that  it  would  be  a  very  strained 
construction  of  the  statutes  in  question,  so  to  interpret  them 
as,  in  effect,  to  vest  in  the  hand  of  every  one  clothed  with  a 
'^  little  brief  authority,"  the  power,  as  a  ministerial  officer,  of 
his  own  volition,  not  only  to  determine  as  to  whether  a  citi- 
zen  shall  be  arrested,  but  also  as  to  the  time  when  he  shall 
enjoy  liberty,  or  how  long  he  shall  suffer  imprisonment.  All 
statutes  in  derogation  of  liberty  should  be  strictly  construed. 
When  those  in  question  are  tested  by  that  rule,  we  are  at  a 
loss  to  see  any  authority  for  thus  imprisoning  a  man,  for  an 
uncertain  time,  because  he  may  be  subject  to  a  penalty,  to  be 
recovered  by  an  action  in  the  nature  of  an  action  of  debt 
If  the  power  exists  in  the  ministerial  officer  to  arrest,  on  view, 
it  is  subject  to  the  statutes  of  the  State,  and  to  general  and 
known  principles  of  law.  By  these,  it  would  be  the  duty  of 
the  officer  to  take  the  prisoner,  forthwith,  before  a  tribunal 
having  jurisdiction,  and  prefer  a  complaint  against  him. 
Prison  doors  do  not  fly  open,  in  this  country,  at  every  touch 
of  a  mere  ministerial  officer,  however  worthy  the  motive  may 
be  that  may  operate  upon  him ;  much  less  should  they  be 
under  his  sole  control,  if  he  was  subject  to  act  wantonly,  or 
from  an  improper  motive,  which  we  do  not  intimate  was  the 
case  in  this  instance. 

Tlie  demurrer  should  have  been  sustained. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

D,  Maee^  for  the  appellant. 

John  S.  Williams  and  TAos.  B,  Ward^  for  the  appellee. 
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May  Term, 

^oQl.  Jones  v.  Van  Gundy. 


JONKS 

\^*  On  the  trial  of  an  information  for  lunacy,  the  Court  may,  of  its  own  motion^ 

order  an  examination  of  the  alleged  lunatic  before  the  jury;  and,  ordi- 
narily, it  would  not  be  erroneous  to  make  such  order  on  motion  of  per- 
sons interested ;  but  where  it  does  not  appear  that  any  of  the  triers  of 
the  question  desired  such  examination,  it  is  no  abuse  of  discretion  for  the 
Court  to  refuse  an  application  of  the  person  bringing  the  information  to 
have  the  examination  made. 

Monday,  APPEAL  from  the  Fountain  Common  Pleas. 

Hanna,  J. — ^The  appellant  filed  a  complaint,  averring  that 
the  appellee  was  of  tmsound  mind  and  incapable  of  transact* 
ing  business.  Issue  was  made,  and,  on  the  trial,  the  appel- 
lant moved  the  Court  to  examine,  or  cause  to  be  examined, 
the  said  appellee,  before  the  jury,  touching  her  capacity  to 
transact  business,  and  her  mental  soundness.  The  motion 
was  overruled.  This  presents  the  only  question  in  the  case. 
The  record  does  not  disclose  the  reason  for  the  refusal  by  the 
Court  to  permit  the  examination  sought. 

The  statute  is  silent  upon  the  subject.  Under  the  practice 
in  England^  the  control  of  the  persons  and  estates  of  idiots, 
lunatics,  &c.,  was  vested  in  the  Conrt  of  Chancery.  Com- 
missioners were  appointed  by  the  Chancellor  to  inquire  as  to 
lunacy.  The  return  made  to  the  writ  of  inquiry,  thus  issued, 
might  be  traversed,  and  the  question  presented  to  a  jury.  The 
person  alleged  to  be  of  unsound  mind  might  be  brought  be- 
fore the  commissioners,  or  the  Chancellor,  for  inspection  and 
examination.  But  whether  the  pereon  should  be  so  examined, 
appears  to  have  been  discretionary  with  the  commissioners,  the 
jury,  or  the  Chancellor.  Mad.  Ch.,  vol.  2,  728  to  740 ;  12 
Ves.465;  2  2c?.405;  lP.Wm8.701;  IJolins.  Ch.  R.  600 ;  3 
Burr.  1631 ;  1  Har.  Ch.  Pr.  753 ;  1  Coll.  on  Id.  &  Lun.  324 : 
3  Atk.  6 ;  Amb.  109,  Southcot^a  case.  The  same  practice 
appears  to  have  been  pursued,  in  some  instances,  in  Neto 
York.    1  Johns.  Chy.  600. 

In  the  case  at  bar,  the  motion  to  enter  into  such  examination 
emanated  from  the  person  averring  the  unsoundness  of  mind. 
It  is  not  apparent  that  any  of  the  triers  of  tliat  question 
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deeived  such  an  examination.    We  can  not  say,  from  the  May  Term, 
record  before  ub,  that  there  wa&  any  error  in  the  ruling  on      ^ Q^l- 
the  motion.    We  are  of  opinion  that  the  judge,  of  his  own  mo-      Mahoh 
tion,  might  have  ordered  such  examination ;  and,  ordinarily,  it 
would  not  be  error  for  him  bo  to  rule  on  motion  of  persons 
interested ;  and  it  may  be  possible  that  the  jury,  as  the  triers 
of  the  question  of  lunacy,  or  unsoundness  of  mind,  would 
have  the  right  to  require,  or  enter  into,  an  examination  and 
inspection,  but  this  we  do  not  now  decide. 

We  see  no  abuse  of  discretion,  and  consequently  no  error 
in  the  ruling. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

J,  RUtlnej^J.  E.  McDonald^  A,  Z.  Roache  and  JT.  Jf. 
Milford^  for  the  appellant. 

W.  A.  Pecle^  E.  A.  Davisy  J.  J,  Taylor  and  A,  A.  Rioe^ 
for  the  appellee. 


i»  ■ 


March  and  Another  v,  Sheldon  and  Others. 

Suit  by  an  indorsee  of  a  promissory  note  against  a  remote)  indorser,  alleging 
the  insolvency  of  the  makers.  Answer  :  that  at  the  time  of  making  the 
indorsement,  defendant  took  from  his  indorsee  a  writing,  showing  that  the 
note  was  assigned  without  recourse.  The  Court  instructed  the  jury  that 
a  -party  receiving  a  negotiable  note  or  bill  of  exchange,  before  maturity, 
in  good  (kith,  in  the  usual  course  of  business,  and  without  fraud,  is  not 
bound  by  equities  which  exist  between  the  parties  of  which  he  had  no 
notice. 

Held  J  that  the  instruction  was  erroneous. 


APPEAL  from  the  Elkhart  Common  Pleas. 

Hanna,  J. — The  appellants  assigned  certain  promissory 
notes  to  one  English^  who  assigned  them  to  appellees  as 
collaterals  to  secure  a  debt  due  by  him  to  them.  Suit  by  the 
appellees  against  the  appellants  on  their  assignment,  on  the 
ground  that  the  makers  of  the  notes  were  insolvent.  Tlie 
appellants  averred  that  the  notes  were  by  them  assigned 
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Maj  Term,  without  recourse,  and  produced  a  separate  writing  of  uid 
1861.  English  to  that  effect  It  is  alleged  that  this  writing  was 
obtained  by  fraud. 

A  question  is  presented  as  to  the  competency  of  a  witness. 
As  the  judgment  must  be  reversed  upon  another  point,  it  is 
of  no  practical  utility  to  decide  the  question  so  made,  because 
of  a  late  statute  changing  the  rule  in  reference  thereto. 

The  Court  instructed  the  jury  that  "a  party  receiving  a 
negotiable  note  or  bill  of  exchange,  before  due,  in  good  £Eiith, 
in  the  usual  course  of  trade,  without  fraud,  is  not  bound  by 
equities  which  exist  between  the  parties,  of  which  he  has  no 
notice ; "  and  refused  to  instruct  the  jury  that  the  notes  were 
subject  to  such  equities. 

The  instruction  given  was  erroneous ;  and  we  are  not  able 
to  perceive  but  that  it  was  well  calculated  to  mislead  the 

jury. 

Per  CuHam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

7?.  Lowryy  E.  Diimont  and  0,  B,  Torbett^  for  the  appel- 
lants. 


»■••■> 


Chaeles  v.  Cones  and  Others. 


A.  and  B.  were,  respectively,  the  owners  of  adjoining  tracts  of  land,  which 
they  held  from  a  common  grantor,  C.  Suit  by  A.  against  B.  to  recover 
possession  of  a  part  of  the  land,  claimed  to  be  embraced  in  C.^s  deed  to  him, 
A.J  and  which  B,  was  alleged  to  occupy  without  right.  B.  filed  a  counter 
claim,  making  the  heirs  of  C.  parties,  alleging  a  mist^ike  in  the  de- 
scription contained  in  his  deed,  and  asking  to  have  the  same  corrected, 
BO  as  to  include  the  land  in  controversy,  or  that  a  proper  rebatement 
might  be  made  from  the  purchase  money  yet  owing  by  him  to  the  repre- 
sentatives of  C  On  the  trial,  Z>.,  who  was  the  husband  of  one  of  the 
heirs  of  C,  and  with  his  said  wife  was  made  a  party  to  the  counter  claim, 
was  ojQfered  by  ^.  as  a  witness,  to  prove  that  there  was  no  mistake  in  the 
deed  of  B.,  but  that  the  same  embraced  all  the  land  purchased  by  him. 

EMf  that  if  P.  really  bought  the  land  in  controversy,  under  such  circum- 
Btanoes  as  would  entitle  him  to  have  the  mistake  in  the  deed  -corrected  it 
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agiinst  A.,  and  those  claiming  under  him,  and  as  against  the  heirs  of  C^   Maj  Term, 
he  would  be  entitled  to  such  relief  in  this  suit,  and  the  heirs  of  C  might       1861. 
be  properly  made  parties  for  that  purpose ;  but  if  it  should  be  found  that      'Z~ 
he  wafi  not  en  li tied  to  such  relief  as  against  A,,  and  those  claiming  under  j 

him,  although  he  might  be  entitled  to  relief  by  way  of  rebatement  of  the        Comes, 
purchase  money,  as  against  the  heii-s  of  C,  it  may  be  doubted  whether  the 
latter  relief  could  be  obtained  in  this  suit 

SM,  also,  that  the  question  of  the  rebatement  of  the  purchase  money,  as 
against  the  heirs  of  C,  was  one  in  which  A.  was  in  no  manner  interested, 
and  which  could  in  no  manner  a£fect  him ;  but  perhaps,  under  §  }  22  and 
368  of  the  code,  the  heirs  of  C  might  be  deemed  proper  parties  defend- 
ant, and  if  so,  probably,  in  case  the  fiicts  warranted  it,  B.  would  be  entitled 
to  relief  against  them,  in  this  suit 

JETeldf  also,  that  D.  was  a  competent  witness  as  between  A»  and  B.,  although 
as  between  B.  and  the  heira  of  C  he  might  not  have  been  oompeteni 

APPEAL  from  the  Marion  Circuit  Court.  Toeirfay, 

WoRDEN,  J. — ^This  was  an  action  by  Cones  against  Charles^    ""*     ' 
to  recover  possession  of  a  part  of  lot  nnmber  seventeen,  in 
Drake  and  Mayhevfs  addition  to  the  city  of  Indianapolis. 

The  lot  in  controversy  is  a  part  of  tlie  south  half  of  the 
southwest  quarter  of  section  thirty-five,  in  township  sixteen, 
north,  of  range  three,  east.  It  runs  to  the  north  line  of  the 
south  half  of  the  quarter  section  of  land  mentioned,  except- 
ing an  intervening  alley  of  fifteen  feet  in  width.  Mayhew^ 
under  whom  Cones  claims  title,  purchased  the  south  half  of 
the  quarter  section  of  a  commissioner  appointed  by  the 
Marion  Circuit  Court,  to  sell  the  real  estate  of  NaihaniA 
West^  Sr.,  deceased.  In  like  manner,  Charles  and  Shapley 
purchased  the  north  half  of  the  quarter  section,  excepting  a 
piece  that  had  been  sold  to  one  Yount^  the  whole  quarter 
section  having  been  the  property  of  West. 

Charles  answered  by  denial ;  and  also  filed  a  counter  claim, 
making  the  heirs  and  devisees  of  West  parties,  and  alleging, 
in  substiince,  that  he  and  Shapley^  in  making  their  purchase, 
not  knowing  precisely  where  the  line  would  run,  dividing  the 
quarter  section  into  equal  halves,  were  not  governed  by  such 
line,  but  bought  the  property  on  which  a  mill  and  certain 
other  buildings  pertaining  thereto  were  situated,  and  which 
extended  so  far  south  as  to  include  forty  feet  of  the  lot  in 
controversy;   tliat  a  mistake  was  made  in  their  deed,  in 
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M»y  Term,  describing  the  land  purchased  by  them  ae  the  north  half  of 
1°^1'  the  quarter  section,  when  it  should  have  been  so  described  as 
to  embrace  the  property  actually  purchased ;  that  a  portion 
of  the  purchase  money  remained  unpaid.  Prayer,  that  the 
mistake  may  be  corrected,  and  the  defendant  protected,  &e., 
or  that  a  proper  rebatement  may  be  made  of  the  purchase 
money  yet  due. 

Issues  were  formed,  and  the  cause  tried  by  a  jury.  Verdict 
and  judgment  for  the  plaintiff. 

Charles  appeals,  and  relies  upon  but  one  point  for  a  rerersal 
of  the  judgment,  which  is  the  admission  of  the  testimony  of 
a  witness  claimed  to  be  incompetent. 

Henry  W.  Ellsworth^  and  Mary  JK,  his  wife,  were  made 
defendants  to  the  counter  claim,  the  said  Mary  E.  being,  as 
the  bill  of  exceptions  states,  a  daughter,  and  one  of  the  heirs 
at  law,  of  said  Weat^  deceased.  Henry  W.  was  introduced  as  a 
witness  for  the  plaintiff.  Cones ^  and  testified,  over  the  objection 
of  Charles^  to  facts  going  to  show  that  Charles  and  Shapley 
only  purchased  the  land  described  in  their  deed,  and  not  any 
part  of  the  south  half  of  the  quarter  section. 

It  IB  claimed  that  Ellsworth  was  incompetent  to  testiiy  to 
these  facts.  If  Charles  and  Shapley  really  bought  the  land, 
as  claimed,  embracing  a  part  of  the  lot  in  controversy,  under 
such  circumstances  as  would  entitle  Charles  (he  having  pur- 
chased Shapley^s  interest)  to  have  the  mistake  in  the  deed 
corrected  as  against  Mayhew^  and  those  claiming  under  him, 
and  as  against  the  heirs  of  West^  he  would  be  entitled  to  such 
relief  in  this  suit,  and  the  heirs  of  West  might  be  properly 
made  parties  for  such  purpose.  But  if  it  should  be  found 
that  he  was  not  entitled  to  such  i^elief  as  against  Mayhew^ 
and  those  claiming  under  him,  although  he  might  be  entitled 
to  relief  by  way  of  a  rebatement  of  the  purchase  money,  as 
against  the  heirs  of  West^  it  may  well  be  doubted  whether 
the  latter  relief  could  be  obtained  in  this  suit.  Tliis  latter 
question,  between  Charles  and  the  heirs  of  West^  was  one  in 
which  Con^s  had  no  interest,  and  which  could  in  no  manner 
affect  him.  "The  matter  of  counter  claim  must  arise  out  of, 
or  be  connected  with,  the  plaintiff's  cause  of  action,  and  must 
be  such  as  constitutes  a  cause  of  action  (at  common  law, 
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l^al  or  equitable,)  in  favor  of  the  defendant,  against  the  May  Tenn, 
plaintiff;  or  plaintiffi."  Perk.  Prac.  p.  228.  Perhaps,  how  1861. 
ever,  under  the  pfoyisions  of  §  $  22  and  368  of  the  code, 
Wesfs  heirs  might  be  deemed  proper  parties  defendant  and 
if  so,  probably,  in  case  the  facts  warranted  it,  Charles  wouldi 
be  entitled  to  relief  against  them  in  this  suit.  Vide  Swift  v. 
Ellsworth^  10  Ind.  206. 

We  now  come  more  immediately  to  the  question  ol  the  com- 
petency of  Ellsworth  as  a  witness. 

Interest  no  longer  disqualifies.  Code,  §  238.  If  he  was 
incompetent,  it  was  because  he  was  a  party  to  the  record. 
If  he  was  a  party  adverse  to  Cones^  the  latter  had  a  right  to 
examine  him  as  any  other  witness.  Code,  §  295.  If,  how* 
ever,  he  be  deemed  to  occupy  the  position  of.  a  co-plaintiff* 
with  Cones^  it  is  necessary  to  inquire  whether  he  was  jointly 
interested  or  liable  with  him,  in  respect  to  the  matter  about 
which  he  testified,  and  concerning  which  a  joint  and  not  a 
separate  judgment  should  be  rendered.     .  . 

In  our  opinion,  no  such  joint  interest  existed  as  would  exclude 
the  witness.    The  title  to  all  the  land  had  passed  out  of  the 
lieirs  of  West.    The  question  was  simply  between  the  pur- 
chasers of  the  respective  portions  of  the  land.    No  joint 
judgment  could  be  rendered  against  Cones  and  the  heirs 
of  West.    As  between  Charles  and  the  heirs  of  West^  the 
witness  might  not  have  been  competent,  but  he  was  not 
offered  by  such  heirs.    As  between  Cones  and   Charles^  he 
was  competent,  as  is  established  by  the  following  authorities 
Moore  v.  Allen^  6  Ind.  521 ;  Johnson  v.  Cooh^  7  id.  240 
Muir  y.  Gibson^  8  id.  187 ;  Draper  v.  Vanhorn^  12  id.  352 
Huhhell  v.  Woolf,  15  id.  204. 

We  have  not  thought  it  necessary  to  examine  whether,  in 
any  case,  a  party  to  the  record,  who  is  made  such  merely  on 
account  of  his  wife's  interest  in  the  subject  of  controversy, 
would  thereby  be  excluded  as  a  witness. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

John  Cohirn^  James  Morrison  and  C.  A.  Ray^  for  the 
appellant. 

Lttcian  Barbour  and  J.  D.  Hotolandj  for  the  appellees. 
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Brown  v.  The  State. 

Bbowk 

Thb  Statb.   Qf*^^ '  Whether  a  sole  Judge  can  be  examined  as  a  witness  in  a  cause 

being  tried  in  his  Court 

A  criminal  cause  must  be  tried  bf  the  Court,  upon  an  agreement  of  the  par- 
ties, or  by  a  jury  of  twelve  men. 

In  a  criminal  cause,  the  attorney  of  the  defendant  waived  a  trial  by  a  juiy 
of  twelve  men,  and  consented  to  a  trial  by  a  less  number  than  twelve,  as 
a  jury.  The  defendant,  though  present  in  Court,  was  not  consulted,  and 
did  not  know  that  he  could  object  to  the  act  of  the  attorney. 

ffddf  that  such  a  waiver,  at  all  events,  was  not  binding  on  the  defentlant 

jffy"^/^'        APPEAL  from  the  Carroll  Common  Pleas. 

PsBKiKB,  J. — ^ProBecation  for  malicious  trespass.  Convic- 
tion ;  punishment,  fine  and  imprisonment. 

The  case  was  tried  by  a  jury  of  eleven. 

The  sole  judge  who  tried  the  cause  was  sworn  as  a  witness 
in  it,  on  behalf  of  t*he  State. 

Oreenleaf  says,  it  is  settled  that  the  sole  judge  trying  a 
cause  can  not  be  sworn  as  a  witness  in  it,  for  the  reason  that 
while  he  is  a  witness,  there  is  no  judge.  1  Greenl.  Ev.,  §  364. 
p.  508.  It  is  not  necessary  that  we  should  decide  the  point 
in  this  case,  and  we  do  not.  It  must  be  reversed  upon  another 
ground,  and  will  not  be  tried  again  before  the  judge  who  was 
the  witness. 

A  jury  at  common  law  consists  of  twelve  men,  and  so  it 
does  by  our  criminal  code,  as  that  does  not  speak  of  a  less 
number;  and  a  trial  by  a  less  number,  as  a  jury,  is  void. 
Jackson  v.  TJie  State^  6  Blackf.  461 ;  Brown  v.  Th^  State^ 
8  id.  561. 

In  civil  cases,  the  statute  authorizes  the  parties  to  agree 
upon  a  less  number,  and  a  jury  consisting  of  twelve  may  be 
waived.  Durham  v.  Hudson^  4  Ind.  601 ;  2  E.  S.,  ^  308, 
p.  106. 

Our  statute  authorizes  a  jury  to  be  waived,  altogether,  in 
criminal  cases,  except  such  as  are  capital,  and  the  cause,  by 
agreement,  to  be  tried  by  the  Court.  2  R.  S.,  p.  371.  By 
statute,  then,  a  criminal  case  must  be  tried  by  the  Court, 
upon  an  agreement  of  parties,  or  by  a  jury  of  twelve  men. 
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Oan  these  provisions  be  waived,  and  a  criminal  eanse  be  re-  May  Term, 
ferred  to  the  arbitrament  of  a  number  of  men  less  than  twelve,  1861. 
and  not  constituting  the  Court  t  The  case  of  Ganoemi  v. 
The  People^  18  New  York  Rep.,  p.  128,  decides  the  negative 
of  this  question ;  that  the  waiver  can  not  be  made,  even  by 
the  defendant  in  person,  on  the  ground  that  the  State  has  an 
interest  in  the  administration  of  the  criminal  law  for  the 
punishment  of  her  citizens. 

In  the  case  at  bar,  the  waiver  was  made  by  the  attorney, 
and  though  the  defendant  was  present  in  Court,  it  appears  by 
his  affidavit  that  he  was  not  consulted,  and  did  not  know  that 
he  could  object  to  the  act  of  the  attorney.  Such  a  waiver, 
at  all  events,  is  not  sufficient,  and  is  not  binding  on  the  de- 
fendant. Bee  The  State  v.  Wamire^  ante^  p.  367,  where  it 
is  held  that  an  attorney  can  not  bind  his  client  by  consent  to 
the  discharge  of  the  jury,  on  the  trial  of  a  criminal  cause. 

Per  Ouriam. — ^The  judgment  \a  reversed.  Cause  remand- 
ed for  a  new  trial. 

B.  B.  Daily ^  for  the  appellant 


i^^»^^-*i 


Bbakhah  v.  Lakge,  Auditor,  &c. 

The  Legislature  has  the  power  to  authorize  a  committee  to  sit  in  ▼»> 
cation. 

The  Legislature  may  prescribe  rules  as  to  the  custody  of  the  puUic  moneys, 
and  the  granting  of  pardons^  &a 

A  membership  in  the  committee  authoriased  by  the  act  entitled,  "  An  act 
making  general  appropriations,  &&,  and  providing  for  a  committee  to 
audit  claims,"  A;c.,  approved  May  31,  1861,  (Acts,  Special  Session,  1861, 
p.  3,)  is  not  an  oflSce,  within  the  meaning  of  the  Constitution,  but  only  a 
special  appointment  to  perform  a  particular  act  of  service. 

The  State  Auditor  has  not,  by  virtue  of  the  Constitution,  a  claim  of  right  to 
the  discharge  of  any  given  service. 

A  statute  may  be  repealed  by  implication,  and  such  repeal  is  not  within 
Art  4^  t  21,  of  the  Constitution. 
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Maj  Tenn,   The  act  of  May  31|  1861,  supra,  does  not  depriye  the  auditor  of  any  of  hia 


1861. 


Bbavham 

V. 

Lange. 

T^iuraday, 
July  11. 


duties,  but  only  prescribes  how  military  claims  must  be  certified,  before 
he  IS  authorized  to  issue  a  warrant  for  their  payment. 

APPEAL  from  the  Marion  Common  Pleas. 

Perkins,  J. — At  the  extra  session  of  the  Legislature  of 
Indiana^  in  1861,  an  act  was  passed,  approved  May  31,  of 
said  year,  entitled  "  An  act  making  additional  appropriations, 
&c.,  and  providing  for  a  committee  to  audit  claims  upon  said 
appropriation."  Acts,  Special  Session,  1861,  p.  3.  The  act, 
among  other  things,  provides : 

"  Sec.  I.  Be  it  enacted  hy  the  General  Aasemhly  of  the  State 
of  Indiana^  That  the  sum  of  $1,000,000  be,  and  the  same  is 
hereby,  appropriated  to  defray  the  expenses  growing  out  of 
the  insurrectionary  condition  of  a  portion  of  the  United  States, 
and  in  enlisting,  maintaining  and  subsisting  troops,  and  pro- 
viding munitions  of  war,  including,  also,  the  expense  of  this 
session  of  the  General  Assembly." 

"  Seo.  V.  That  there  shall  be  appointed  a  committee,  con- 
sisting of  two  members  of  the  House  and  one  of  the  Senate, 
to  be  denominated  an  Auditing  Committee,  whose  duty  it 
shall  be  to  meet  at  Indianapolis  monthly,  and  examine  and 
audit  the  accounts  of  the  Commissary  General  and  Quarter- 
master General,  and  all  other  accounts,  either  for  pay  of  men, 
or  materials  of  any  kind  purchased  and  designed  to  be  paid 
for  out  of  the  appropriation  made  in  the  first  section  of  this 
act ;  and  the  Auditor  of  State  is  expressly  prohibited  from 
paying  any  claim  of  any  description  whatever,  except  for 
legislative  expenses,  out  of  the  appropriation  made  in  the  first 
section  of  this  act,  until  said  claim  has  been  audited  and  cer- 
tified by  said  committee,  or  a  majority  of  them." 

"Sbo.  VI.  Said  committee  shall  have  power  to  employ 
a  clerk ;  they  shall  make  out  a  regular  balance  sheet  each 
month,  which,  together  with  the  proper  vouchers,  shall  be 
carefully  preserved.  They  shall  have  power  to  direct  the 
proper  forms  to  be  used  for  accounts  and  vouchers,  and 
require  all  to  be  made  in  accordance  with  such  forms. 

"  Sec.  VII.  They  shall  each  receive  the  sum  of  three  dollars 
per  day,  for  each  day  they  may  be  necessarily  employed  in 
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the  discharge  of  their  duties,  and  five  cents  per  mile  for  the    May  Term, 
distance  traveled  in  going  to,  and  returning  from,  their  attend-      1861. 
ance  upon  such  duties,  which,  together  with  clerk  hire,  shall    Bbanham 
be  paid  out  of  the  money  appropriated  in  the  first  section  of       .  ^* 
this  act." 

The  committee  provided  for  was  appointed,  and  came  to 
Indianapolis  to  enter  upon  the  discharge  of  the  duties 
assigned.  The  Auditor  of  State,  Hon.  Albert  Lange^  regard- 
ing the  committee  as  an  illegal  body,  refused  to  notice  their 
action,  and  to  issue  warrants  to  them  for  their  pay. 

Hon.  David  (7.  Branliam^  a  member  of  the  committee, 
applied  to  the  Marion  Court  of  Common  Pleas  for  a  mandate 
upon  the  Auditor,  commanding  him  to  issue  a  warrant  to 
said  BranJiam  for  his  compensation  as  a  member  of  the  com- 
mittee above  named.  The  Court  refused  the  mandate,  and 
Branham  appealed. 

The  decision  of  the  Court  below  is  vindicated  by  the  Audi- 
tor of  State,  upon  the  following  grounds : 

''1.  The  law  creating  the  Auditing  Committee  is  of  no 
validity,  because  members  of  the  General  Assembly  can  not 
exercise  any  legislative  functions  when  the  General  Assembly 
has,  by  adjournment,  ceased  to  exist  as  a  constituted  and 
organized  body.  The  ability  of  a  legislative  committee 
to  transact  business,  ceases  with  the  adjournment  of  the 
Legislature,  sine  die.  The  limbs  of  a  body  have  neither  the 
right  nor  the  power  to  move,  when  the  body  is  dead. 

"  2.  The  appointment  of  this  Auditing  Committee,  composed 
as  it  is  of  members  of  the  Legislature,  is  against  Art  3  of 
the  Constitution  of  the  State,  in  as  much  as  the  distribution 
of  the  powers  of  government  is  violated.  If  the  General 
Assembly  can  safely  appoint,  out  of  their  members,  a  com- 
mittee for  the  settlement  and  the  examination  and  allowance 
of  claims,  they  can  also  arrogate  to  themselves  the  custody 
of  the  public  money ;  the  executive  prerogative  of  gi*anting 
pardons ;  and  elaborate,  for  the  judiciary,  a  set  of  rules  to  be 
observed  by  the  Courts :  all  of  which  would  lead  to  revolu- 
tion and  anarchy. 

"3.  The  act  in  question  conflicts  with  Art.  4,  §  80,  of 
the  Constitution,  in  that  it  admits  to  a  civil  ofiSce  of  profit, 
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May  Term,  members  of  the  General  Assembly,  during  the  term  for  which 
1861.     they  have  been  elected.    The  Governor  may,  in  his  discre- 
tion, call  a  special  session  of  the  Legislature,  in  which  all  the 
members  of  both  houses  of  the  last  General  Assembly  would 
take  their  seats. 

''4.  Under  the  act  defining  the  powers  and  duties  of  the 
Auditor  of  State,  (1  B.  S.,  p.  146,)  the  said  ofiScer  shall: 
^  First,  Keep  and  state  all  accounts  between,  &c.,  when  the 
same  are  derivable  from,  or  payable  into,  the  State  Treasury.' 
That  provision  is  now  the  law,  and  in  full  force.  If  the  law 
creating  the  Auditing  Committee  was  intended  to  repeal  it,  it 
should  have  contained  a  provision  to  that  effect.  If  it  was 
intended  to  amend  the  statute  law,  it  should  have  done  it  in 
the  manner  prescribed  by  the  Constitution,  by  setting  forth, 
at  full  length,  the  act  or  section  to  be  amended.  Art.  4,  §  21 
of  the  Constitution." 

We  will  examine  these  points  in  their  order : 

1.  It  seems  to  be  a  rule  of  parliamentary  law,  that  a  legis- 
lative committee  can  not  regularly  sit  in  a  vacation  of  the 
sitting  of  the  legislative  body,  ( Cush.  Pari.  Law,  p.  738  and 
note);  but  yet  Mr.  Cusliing  says,  on  page  737,  that  "It  is  an 
expedient  sometimes  resorted  to  by  committees,  with  a  view  to 
dispose  of  the  business  referred  to  tliem,  to  adjourn  without 
day,  or  to  a  day  beyond  the  session.  This  course,  though 
irregular,  as  it  is  the  duty  of  a  committee  to  report,  may,  and 
commonly  does,  receive  the  sanction,  or  at  least  the  acquies- 
cence, of  the  house ;  otherwise,  the  committee  may  be  directed 
by  the  house  to  re-assemble,  and  proceed  with  the  business.^ 
The  above  is  the  parliamentary  rule,  we  take  it,  where  the 
Legislature  has  specially  prescribed  none  upon  the  subject,  or 
•for  the  given  occasion;  but,  to  say  that  the  Legislature  has 
not  power  to  authorize  a  committee  to  sit  in  vacation,  is  a 
proposition  which  the  practice  of  the  Legislature  of  tliis 
State,  and  of  Congress,  as  well,  we  think,  as  the  dictates 
of  correct  reason,  contradicts. 

2.  What  we  shall  say,  bearing  on  the  second  point,  will  be 
included  in  the  discussion  of  the  fourth,  except  that  we  may 
remark  here  that  the  Legislature  may  prescribe  rules  as  to  the 
•  custody  of  the  public  money,  (see  tlie  Embezzlement  Law,)  may 
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^  usual  course  of  legislation,  which  was  to  bsa^'hurj  .^  tr^''^*v 
:pended.    To  supervise  the  expenditure  of  thi|f  pair-'        "^-.\>^  \ 
extraordinary  appropriation,  they  appointed  a  teixq^o-^     .  ^       ^^  / 


'  ▲ 


prescribe  rules  as  to  the  granting  of  pardons,  {The  StaU  v.   May  Term, 
Dunning^  9  Ind-  20,)  and  has  "  elaborated  a  set  of  rules  to  be      1861. 
observed  by  the  Courts." 

3.  We  do  not  think  membership  in  this  committee  an  office, 
within  the  meaning  of  the  Constitution ;  but  rather  a  special 
appointment  to  perform  a  particular  .act  of  service.  The 
Legislature  might  have  passed  an  act  creating  the  office  of 
Auditing  Committee,  prescribing  its  duties,  and  the  mode  of 
continuing  it  in  active,  permanent  service,  by  the  filling  of 
vacancies  that  might  happen,  &c.;  but  it  has  not  attempted 
thus  to  act.  The  L^slature  appropriated  a  large  sum  of 
money  upon  a  special,  temporary  occasion,  not  in  accordance 
with  the 
riedly  ex] 

ticular,  extraordinary  appropriation,  they  appointed  a  teixq^o-^ 
rary  committee,  and  provided  for  paying  its  memb^  while 
attending  to  that  duty.  It  is  a  special  service,  not  -  co^mg 
within  the  meaning  of  the  term  "office,"  as  used  in  tlW, Con- 
stitution. As  an  illustration :  a  Court  may  have  power 
appoint  a  commissioner,  or  auditor,  as  he  is  often  called  in 
the  English  practice,  to  be  a  permanent  officer  of  the  Court, 
or  at  least  for  a  term  of  years,  to  who9i  shall  be  referred  all 
accounts  to  be  taken  in  pending  suits,  &c.;  or,  the  Court  may 
appoint  some  given  individual  to  audit  and  state  the  account 
in  a  particular,  pending  suit.  Now,  in  one  case,  the  Court 
would  appoint  an  officer,  in  the  other  it  would  not.  Again, 
the  law  might  provide  for  the  appointment,  by  the  Court,  of 
a  county  arbitrator,  to  whom  all  causes  should  be  referred  for 
arbitration,  &c.,  giving  such  person  a  salary,  or  fees  in  each 
case,  for  his  compensation.  Here,  an  office  would  be  created; 
an  officer  might  be  appointed.  But  where  the  Court  now 
appoints  an  arbitrator  to  hear  a  single  cose,  an  officer,  within 
the  meaning  of  the  Constitution,  is  not  appointed. 

4.  The  Constitution  of  the  State  creates  the  office  of  State 
Auditor,  but  attaches  to  it  no  duties.  The  Auditor,  then,  has 
not,  by  virtue  of  the  Constitution,  a  claim  of  right  to  the  dis- 
charge of  any  given  service.  Tlie  Constitution  says,  he  "  shall 
perform  such  duties  as  may  be  enjoined  by  law."  Art.  6,  §  1. 
See  Jones  v.  Gavins^  4  Ind.  305 ;  Ind.  Dig.,  p.  599. 
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The  Legislature,  then,  was  not  bound  to  give  the  Auditor 
any  concern  with  the  accounts  of  the  expenditures  of  the  war 
appropriation ;  and  if  the  general  law  (1  R.  S.,  p.  146)  would 
have  otherwise  given  him  the  auditing  of  them,  still,  if  tbe 
act  of  1861  assigned  the  duty  to  another,  being  the  later  law, 
it  would  repeal  the  former  by  implication ;  and  such  repeal  is 
not  within  Art.  4,  §  21,  of  the  Constitution,  as  has  been  often 
decided.  Ind.  Big.,  p.  750.  But  we  do  not  understand  the 
act  in  question  to  deprive  the  Auditor  of  any  of  his  duties. 
He  must  still  issue  the  warrants  for  payment  of  the  war 
appropriation;  but  the  act  prescribes  the  manner  in  which 
accounts  presented  must  be  authenticated,  or  certified,  before 
he  can  issue  such  warrant.  It  is  analogous  to  the  law  for  tixe 
settlement  of  the  accounts  of  the  clerk  and  sheriff  of  the 
Supreme  Court ;  they  must  be  examined  and  certified  by  the 
Court,  before  the  Auditor  can  issue  his  warrant  for  their  pay- 
ment.   2  E.  S.,  pp.  3,  5. 

We  can  discover  no  ground  on  which  the  decision  below 
can  be  sustained. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

J.  E.  McDonald  and  A.  Z.  Roache^  for  the  appellant. 

Albert  Lange^  for  the  appellee. 


» •♦  » t 


EossEB  and  Others  v.  Babnes  and  Others. 

It  IS  the  duty  of  the  Ck)urt  to  see  that  particular  questions  of  fact  propounded 
to  the  jury  to  be  answered,  are  so  framed  as  that  each  shall  present 
distinctly  to  the  jury,  a  single  material  fact  involved  in  the  issues,  and 
that  they  are  definitely  and  completely  answered,  or  ignored,  if  such 
answer  is  insisted  upon,  before  the  finding  is  accepted. 

The  statute  does  not  contemplate  that  the  jury  shall  answer  special  inter- 
rogatories, and  also  return  both  a  special  and  a  general  verdict,  in  the 
same  case. 


Tuesday^ 
August  13. 


APPEAL  from  the  Tippecanoe  Circuit  Court 
Peekins,  J. — Joseph  H.  Dodd  was  largely  indebted  to 


^ 
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divers  judgment  creditors.     At  the  same  time,  it  is  averred   May  Term, 
that  he  was  the  equitable  owner  of  certain  real  estate,  the      1861' 
legal  title  to  which  was  in  one  James  H,  MCLTstellei^  by  whom,      Kosskb 
at  the  request  of  Dodd^  it  was  conveyed,  for  the  purpose  of      g  ^ 
defrauding  creditors,  to  one  John  Rosaer^  who,  in  furtherance 
of  *the  same  purpose,  conveyed  it  to  Charles  Marwin^  the 
father-in-law  of  Dodd. 

It  is  further  averred  that  Dodd  was  the  owner  of  a  certain 
other  lot,  which,  to  defraud  creditors,  he  conveyed  to  Rosser. 
It  is  further  averred  that  Dodd  was  the  equitable  owner  of 
a  certain  other  piece  of  property,  the  legal  title  to  which  was 
in  one  Clark  Eldridge^  by  whom,  to  defraud  Dodd^s  creditors, 
and  on  the  procurement  of  Dodd^  it  was  conveyed  to  John 
Rosser.  like  charges  are  made  as  to  the  ownership  and 
conveyance  of  divers  other  pieces  of  real  estate. 

DodcPs  creditors  prosecute  this  suit  to  subject  said  pieces 
of  land  to  execution,  making  Dodd^  Rosser  and  Manoin 
defendants. 

The  general  denial  was  answered.  The  cause  was  tried  by 
a  jury,  and  their  finding  was  divided  into  three  sections : 

1.  A  finding  upon  particular  questions  of  fact,  stated  in 
writing.  2.  A  special  verdict  upon  all  the  facts.  3.  A  gen- 
eral verdict,  as  follows :  "  We,  the  jury,  find  for  the  plaintiflfe, 
against  defendant,  Dodd.  We,  the  jury,  find  for  the  defend- 
ant, John  RoaserP    There  was  no  finding  as  to  Marwin, 

The  Court  rendered  final  judgment  for  the  plaintiflfe  against 
all  the  defendants.  The  findings  upon  particular  questions 
of  fact  are  many  of  them  vague,  and  generally  inconsistent 
with  the  special  verdict,  they  being  rather  favorable  to  the 
plaintifis,  though  somewhat  contradictory,  while  the  special 
verdict  is  entirely  favorable  to  the  defendants,  as  is  the  gen- 
eral verdict,  so  far  as  it  afiects  the  title  to  the  land;  that  being 
in  Rosser  and  his  grantee.  See  Smith  v.  Anthony^  ante^ 
p.  267.  Roaaer  paid  full  consideration,  and  the  special  verdict 
finds  that  there  was  no  fraud  on  his  part  as  to  any  of  the 
conveyances  he  received.  It  may  be  further  observed,  that 
the  particular  questions  of  fact  propounded  to  the  jury  were, 
many  of  them,  loosely  drawn,  and,  as  has  been  already  said, 
vaguely  answered.    We  copy  as  an  example : 


504 


CASES  IN  THE  SUPREME  COURT 


V. 
MiLLEB. 


May  Term,       ''  Hth.  Did  not  said  defendant,  Bodd^  on  said  December 

1861.      14,  1852,  for  the  purpose  of  hindering,  delaying  and  defrand- 

The  Bank  or  ing  his  creditors,  transfer  a  large  lot  of  merchandise  to  the 

THK  State  OF  ^efgjjj^jj^  jB(?Mer;  and  was  not  said  JRoseer  cognizant  of 

INDIANA  ^  1  o         A  -wr 

such  fraud  i    Answer.    We  think  he  was." 

It  is  the  duty  of  the  Court  to  see  that  these  questions,  before 
going  to  the  jury,  are  so  framed  as  severally  to  present,  dis' 
tinctly  to  the  mind  of  the  jury,  a  single  material  &ct  involved 
in  the  issues;  and  that  they  are  definitely  and  completely 
answered,  or  ignored,  if  such  answer  is  insisted  upon,  before 
the  finding  is  accepted.  If  they  are  not  thus  answered,  the 
Court  can  not  give  full  weight  to  the  answers  in  deciding  the 
cause.  Could  the  Court,  upon  the  answer  to  the  question 
above  copied,  say  that  the  property  mentioned  therein  was 
fraudulently  conveyed?  The  jury  have  not  said  so.  They 
did  not  comprehend  the  double  character  of  the  question. 

The  statute  does  not  contemplate  the  threefold  description 
of  verdict  returned  in  this  case.  2.  R.  S.,  p.  114.  Never- 
theless, it  was  acted  upon  in  rendering  the  judgment  below, 
and  we  must,  therefore,  look  at  the  entire  finding  of  the  jury 
in  considering  the  case  here.  Doing  so,  we  think  it  does  not 
justify  the  judgment  which  was  rendered  upon  it 

Per  Curiam, — ^The  judgment  below  is  reversed,  with  costs. 
Cause  remanded  for  another  trial. 

O.  O.Jiehm,  Z.  Baird,  S.  A.  Huff,  J.  E.  McDonald,  and 
A.  X.  Itpache,  for  the  appellants. 
JS.  C.  Chregory,  and  Chase  cfe  WUetach,  for  the  appellees. 


»»  »<   » 
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Tekb.Banx  of  thb  State  of  Im>iAKA  v.  Milles  and 

Another. 


Tuesday, 
AugitH  13. 


APPEAL  from  the  AUe7i  Common  Pleas. 

Per  Curiam. — rTliis  case  is  here  on  the  evidence ;  and  the 

.   •  -     ,    , 

evidence  is  all  iii  the  record.    It  appears  from  it  that  the 


OF  THE  STATE  OF  INDIANA.  505 

judgment  is  for  too  small  an  amount.     We  think  there  ought   May  Term, 
to  be  another  trial.  lool. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c.    Harbisoh 
W.  H.  Coomhs^  for  the  appellant  T  h  k  M  a  b  - 

W.  W.  Carson^  for  the  appellees.  tinsvillb, 

boadGo. 


■  ■  »•  > 


Habbison,  Executor  of  Staffobd  v.  The  Mabunbtillb  ajxd 

Fbakeun  Bailboad  Company. 

Where  the  general  denial  is  pleaded  to  a  suit  by  a  ooiporation,  the  de  fcuto 
existence  of  the  corporation  is  admitted. 

If  an  issue  of  law,  upon  a  demurrer  to  a  paragraph  of  the  answer,  is  sub- 
mitted to  the  Court  at  the  same  time  with  the  issues  of  &ct  for  trial, 
and  the  finding  of  the  Court  is  for  the  plaintiff,  the  demurrer  must  be 
regarded  as  haying  been  sustained,  but  without  exception. 

APPEAL  from  the  Morgan  Circuit  Court.  Wedneaimf, 

Pebkins,  J. — Suit  upon  a  contract  of  subscription  to  the  "^^ 
Martinsville  and  Franklin  Railroad  Co.  No  exception  was 
taken  to  the  overruling  of  a  demurrer  to  the  complaint; 
hence,  no  question  of  law  was  reserved  upon  the  demurrer. 
The  general  denial  was  answered ;  hence,  the  corporation  was 
admitted  to  exist,  de  facto. 

An  issue  of  law,  upon  a  demurrer  to  a  paragraph  of  the 
answer,  was  submitted  to  the  Court  at  the  same  time  with  the 
submission  of  the  issues  of  fact,  upon  the  general  denial; 
and  as  the  judgment  of  the  Court  upon  all  the  issues  was  for 
the  plaintiff,  the  demurrer  must  be  regarded  as  having  been 
sustained,  but  without  exception  taken.  Upon  the  evidence, 
we  can  not  saj  the  Court  erred  in  refusing  a  new  trial.  We 
have  noticed  all  the  errors  assigned. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  1  per 
cent,  damages,  and  costs. 

McDonald  and  Harrison^  for  the  appellant. 

D.  MoOlure  and  J.  W.  Gordon^  for  the  appellee. 
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May  Term, 

'- —         Noble  and  Another  v.  Thb  City  op  Ikdianapous. 

Noble 

The  Citt  of  '^'  ^^'  leaying  certain  real  estate  in  the  City  of  Indtanajpoiis,  which  de- 
I  N  D  I  A  N  -      scended  to  his  heirs,  and  which  was  afterward  assessed  bj  the  citj  to 
APOLis.  "A.^8  heirs."    In  1855,  the  real  estate  was  partitioned  by  a  decree  of 

Court  among  the  several  heirs,  and  some  of  it  had  been  sold  to  third  per- 
sons.   In  1858,  the  city  treasurer  advertised  the  several  pieces  of  real 
estate,  on  which  the  taxes  had  been  assessed,  for  sale,  for  the  taxes  then 
delinquent 
JBkldf  that  the  assessment  was  not  fatally  defective. 

Eddf  also,  that  it  was  not  the  duty  of  the  assessor  to  examine  the  records 
of  the  Court,  to  ascertain  if  partition  had  been  made ;  and  prior  to  the  act 
of  1859,  (Acts  1859,  p.  160,)  it  was  not  the  duty  of  the  clerk  of  the  Court 
to  communicate  the  fact  of  partition  to  the  auditor,  or  any  one  else. 
Edd,  also,  that  taxes  due  the  city  were  saved  by  §  80  of  the  act  of  1857, 
(Acts  1857,  p.  70.) 


Wednesday^ 
August  14. 


APPEAL  from  the  Marion  Circnit  Court. 

pEBKms,  J.  —  Noah  Nohle  died,  leaving  real  estate  which 
descended  to  his  heirs.  After  his  death,  the  real  estate  was 
assessed  by  the  city  of  Indianapolis^  within  whose  jurisdiction 
it  lay,  to  ^^Noah  Nobles  heirs."  The  taxes  had  accumulated  to 
between  $1,300  and  $1,400,  when,  in  1858,  the  city  treasurer 
advertised  for  sale  the  several  pieces  of  property  on  which  the 
taxes,  making  the  aggregate  sum  above  stated,  were  assessed, 
in  order  to  collect  said  taxes.  In  1865,  the  said  several  pieces 
of  property  had  been  partitioned,  by  the  decree  of  the  proper 
Court,  among  the  heirs,  and  some  of  it  had  been  sold  to  third 
persons,  but  the  deeds  had  not  been  recorded. 

This  suit  was  instituted  by  Nohle^s  heirs  to  enjoin  the 
sale  for  the  taxes,  on  the  ground,  alone,  that  the  assessment 
to  ^^Nohlis  heirs"  was  void.  A  perpetual  injunction  was 
denied,  and  an  appeal  was  prosecuted  to  this  Court. 

Counsel  for  the  city  argues : 

"  Firstly.  The  statute  has  vested  another  tribunal  with 
exclusive  jurisdiction  of  the  subject  matter  of  the  action. 

''  The  language  of  the  act  is,  that  '  the  Common  Council, 
together  with  the  assessor,  shall  constitute  the  Board  of  Equal- 
ization of  such  city,  and  shall,  within  one  month  after  the 
assessment  roll  has  been  returned,  at  a  stated  meeting  thereof, 
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of  which  at  least  two  months  notice  shall  bo  given,  hear  May  Term, 
and  decide  all  complaints  in  relation  thereto.'    The  clause,      1861. 
^  shall  hear  and  decide  all  complaints,'  definitely  determines      Noble 
the  duties  of  the  board.     It  leaves  no  room  for  conjecture.     ^    ^k^ 
The  power  to  hear  and  decide,  is  eminently  a  judicial  one.  of  Ihdianaf- 
This  power  is  exercised  by,  and  properly  pertains  to,  judicial        ®"®* 
tribunals ;  and  whenever  an  oflScer,  ministerial  or  executive, 
has  matters  submitted  to  him  to  hear  and  decide,  he  is,  while 
engaged  in  the  performance  of  this  duty,  exercising  judicial 
functions.    Tribunals  whose  duties  are  much  more  analogous 
to  those  of  legislative  bodies  and  ministerial  olBScers,  have 
been  always  regarded  as  judicial.     Thus  the  commissioners 
of  sewers,  established  by  the  British  Parliament  (21  Henry 
VIII,  ch.  5),  of  highways,  of  paving  and  board  of  supervisors, 
have  always  been  held  to  be  judicial  tribunals.    Bacon's 
Abridg.  Title   Certiorari;  Salk.  145;  1  Raymond,  469;  1 
Levi,  288;  1  Mod.  44;  State  v.  Newark^  1  Dutcher,  (N.  J.) 
405.    So  also  the  acts  of  common  councils  of  cities,  in  laying 
out  streets  and  alleys,  constructing  sewers,  improving  streets, 
and  building  bridges,  have  been  held  to  be  judicial.    Roches- 
ier  White  Lead  Co,  v.  City  of  Rochester^  3  Comstock,  467 ; 
State  V.  Nexoavk^  1  Dutcher,  (N.  J.)  405 ;  Parks  v.  Boston^ 
8  Pick.  218;  Charles  v.  City  of  Ilohoken^  3  Dutcher,  (N.  J.) 
203 ;  People  v.  City  of  Rochester^  21  Barbour,  656.    This  ref- 
erence to  our  governmental  structure,  this  brief  comment  upon 
the  language  of  the  act  establishing  this  board,  and  this  hasty 
review  of  the  authorities,  shows  conclusively  that  the  duties 
of  the  board  are  judicial." 

"  Secondly.  The  Circuit  Court  could  not  entertain  jurisdic- 
tion, if  at  all,  until  after  the  matter  had  been  submitted  to  the 
Board  of  Equalization.  Tlicir  duties  are  to  hear  and  determine 
complaints  in  relation  to  the  assessment  roll,  and  as  this  com- 
plaint relates  to  that  roll,  it  is  their  province  to  hear  and  decide 
it.  Of  the  meeting  of  this  tribunal,  the  tax-payers  have  had 
legal  notice.  The  charter  of  the  city  is  a  public  act,  and  it  is 
provided  that  the  Board  of  Equalization  'shall,  within  one 
month  after  the  assessment  roll  has  been  returned,  at  a  stated 
meeting  thereof,  of  which  two  weeks'  notice  shall  be  given, 
hear  and  determine  all  complaints.'    It  is  a  rule  of  law, 
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May  Tenn,   univereally  recognized,  '  that  every  reasonable  presumption  is 

1q61.      to  be  made  in  favor  of  the  acts  of  municipal  authorities;'  and 

Noble  acting  upon  this  rule,  the  Court  must  presume,  in  the  absence 
Thb^Citt  ^^  countervailing  circumstances,  that  this  notice  was  (as  in  fact 
OF  Indiana?-  it  was)  properly  given.  In  Hamhleton  v.  Dempsey  et  aZ.,  80 
^^^  Ohio,  168,  it  was  said,  that "  This  is  notice  to  every  citizen  who 
has  property,  real  or  personal,  returned  for  taxation."  This 
gives  both  the  requisites  which  a  Court  must  possess,  before 
a  plenary  judgment  can  be  rendered.  Jurisdiction  of  the 
subject  matter,  and  of  the  person,  is  thus  acquired.  If  the  tax- 
payers  are  aggrieved  by  the  assessor's  return,  it  is  their  im* 
perative  duty  to  first  complain  before  the  tribunal  established 
for  the  express  purpose  of  entertaining  such  complaints ;  if 
they  neglect  this,  they  are  estopped  from  complaining  else- 
where. Of  the  powers  of  this  tribunal  they  are  bound  to  be 
cognizant,  ignorantia  juris  non  excusat  /  and  of  the  time  of 
meeting,  they  have  had  legal  notice.  They  have  not  ad- 
dressed their  complaint  to  that  tribunal,  and  they  can  not  to 
this.  In  Merrill  v.  Gorham^  6  Cal.  42,  Murray^  C.  J.,  de- 
livering the  opinion  of  the  Court,  said:  'The  ninth  section 
of  the  act  of  1851,  enjoins  upon  the  Board  of  Supervisors  the 
duty  of  making  the  assessment  conform  to  a  particular  basis, 
and  also  establishes  a  Board  of  Equalization ;  it  results,  that 
the  party,  if  he  were  aggrieved,  had  his  remedy  by  applying 
to  the  board,  hut  not  having  done  so^  he  is  conclttded!  To 
the  same  effect,  are  the  decisions  in  Colonial  Life  As.  Co.  y. 
Board  of  Supervisors  of  New  York^  24  Barbour,  167 ;  Mutual 
Ins.  Co.  V.  Supervisors  of  Erie  Co.^  4  Comstock,  443." 

'*  Thirdly.  The  Circuit  Courts  have  no  jurisdiction  over 
the  legislative  acts  of  a  municipal  corporation. 

^'This  point  needs  no  elaboration.  To  make  the  proper  cor- 
rections, would  require  a  legislative  act ;  and  as  the  defend- 
ants are  not  entitled  to  a  temporary  injunction,  {Dongan  v. 
Bagan,  1  Bosworth,  465 ;  16  How.  Pr.  R.,  62 ;  8  Abbott  Pr. 
Rep.,  515 ;  3  Abbott  Pr.  R.,  182 ;  Vorhies'  Code,  261 ;  Whitt 
Pr.  173)  unless  entitled  to  final  relief,  it  follows  that  to 
grant  the  relief  demanded  would  be  to  prohibit  any  legisla- 
tion upon  this  subject,  and  this  the  Circuit  Court  can  not 
do.    People  v.  Mayor  of  New  York,  253 ;  People  v.  Flagg^ 
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7  Abbott  Pr.,  172,  see  opinion,  p.  179 ;  Meih.  Church  v.  Ball^   May  Tern, 
6  Gill,  891;  Baldwin  v.  Bangor,  36  Vermont,  519;   Wil-      1861. 
Hams  V.  Central  Railway  Co.,  18  Barbour,  222 ;  People  v.      Noble 
SuperviBors  of  Alleghany,  15  Wendell,  211 ;  5  Cowen,  549;    rpHB^CiTy 
4  Myl.  &  Cr.  249 ;  9  Simons,  66 ;  Weaver  v.  Devendorf,  3  of  Indiana.?? 
Denio,  119 ;  Davis  et  aL  v.  Mayor  of  New  York,  1  Duer,  451.       ^"*' 

Counsel  further  contends,  that  injunction  was  not  the  proper 
remedy,  if  the  party  was  entitled  to  any.  ^^The  weight  of 
judicial  opinion  is  strongly  against  interference  by  injunction. 
Mayor,  <&c.  of  Brooklyn  v.  Messerole,  26  Wendell,  132 ; 
Bouton  V.  City  of  Brooklyn,  7  How.  Pr.  R.  198 ;  Moers  v. 
Smedley,  6  Johns.  Ch.  R.  28 ;  Bank  of  Utica  v.  City  of 
Utioa,  4  Paige,  399 ;  Wiggin  v.  Mayor  of  New  York,  9 
Paige,  16 ;  Livingston  v.  Hollenheck,  4  Barbour,  10 ;  Van 
Renssalaer  v.  Kidd,  id.  17 ;  Thatcher  v.  Dusenhury,  9  How. 
Pr.  Rep.  32 ;  New  York  Life  Ins.  Co.  v.  Board  of  Super- 
visors, N.  Y.  Sup.  Ct.;  Wilson  v.  Mayor  of  New  York,  1 
Abbott  Pr.  Rep.  32;  Chemical  Bank  v.  Mayor,  <kc.,  id. 
79 ;  Van  Doren  v.  Mayor,  dkc,  9  Paige,  388 ;  Cure  v.  Cra^w- 
ford,  1  Code  R.  18;  Ex  parte  Cox,  8  Atk.  639 ;  Hie  King 
V.  King  et  al.,  2  Term  R.  234.  In  the  case  of  Moers  v. 
Smedley,  supra,  Chancellor  Kent  said:  ^In  the  whole  his- 
tory of  the  English  Court  of  Chancery,  there  is  no  instance 
of  the  assertion  of  such  jurisdiction  as  is  now  contended  for.' " 

Counsel  argues  that  the  cases  of  Oshorn  v.  The  Bank, 
9  Wheat.  868 ;  and  Woolsey  v.  Dodge  et  al.y  6  McLean,  142, 
are  not  in  point,  because  they  involved  the  existence  of  a 
corporate  franchise ;  and  that  in  the  cases  of  Black  and  Jen- 
ners,  in  5th  and  10th  Indiana,  the  point  was  not  raised. 

"  But  if  it  be  held  that  the  decisions  in  Oree7icastle  v.  BUuic, 
and  Jenners  v.  Lafayette,  maintain  the  doctrine  that  Courts 
will  interfere  by  injunction,  to  prevent  the  collection  of  an 
illegal  tax,  it  does  not  establish  the  correctness  of  appellants' 
position.  Those  cases  are  widely  difierent  from  the  present. 
There,  the  tax  was  levied  in  pursuance  of  a  void  act;  here, 
the  law  is  valid,  and  the  ground  of  complaint  is  a  mere 
irregularity  in  the  proceedings  of  the  assessor." 

It  is  fhrther  claimed,  that  ^'  the  assessment  of  the  taxes  to 
the  heirs  of  Noah  Noble  is  not,  of  itself,  sufficient  cause  for 
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May  Term,  an  injunction.    It  ^eems  to  me  that  the  position  of  the  appel- 

ISffl.      lants,  that  the  assessor  was  bound  to  inspect  the  records  of 

NoBLB      the  Court  of  Common  Pleas,  to  ascertain  what  changes  had 

™    ^p        been  made  in  the  ownership  of  property,  is  plainly  an  unten- 

OP  Indiakap-  aWe  one.    The  property  had  been,  as  we  fairly  infer  from  the 

0LI8.        complaint,  assessed  to  the  heirs  of  Noah  Nohle^  and  all  prior 

taxes  were  paid.    If  the  change  in  the  ownership  of  the 

property  had  been  made  upon  the  records  of  the  recorder,  or 

upon  the  books  of  the  county  auditor,  there  might,  perhaps, 

have  been  some  plausibility  in  their  reasoning,  although  even 

then  their  present  position  could  not  be  sustained.    But  it  is 

needless  to  elaborate  this  point.    The  logic  of  the  Court  in 

RonkendorffY,  Taylor^  4  Peters,  349,  where  an  assessment 

to  ^ Henry  TolancPs  heirs'  was  held  suflScient,  is  invincible; 

and  the  same  remark,  with  equal  force,  applies  to  the  case  of 

Wheeler  v.  Anthony^  10  Wend.  346,  where  it  was  held  that 

the  designation  of  the  property  owners  as  '  the  widow  and 

heirs  of  Zopher  S,  Wheeler^  deceased,'  was  suflScient.    In  The 

State  V.  Collector  of  Jersey  City^  4  Zabriskie,  after  careful 

consideration,  the  Court  held  that  an  assessment  to  the  ^Estate 

of  J.  B,  Colea^  was  good.     Pondy.  Grafton^  21  Pick.  76; 

William  V.  School  District^  20  id,  418." 

"The  remark  of  Murray^  C.  J.,  in  Eohinaon  v.  Oaar^  6  Cal. 
275,  that  'The  plaintifife  are  the  best  judges  of  their  own 
title,  and  must  determine,  at  their  own  risk,  whether  it  is 
worth  paying  taxes  on,  or  not ;  that  they  can  not  assert  the 
ownership  of  the  land,  and  deny  the  legal  consequences  of  such 
right,'  applies  with  peculiar  force  to  this  case.  The  appel- 
lants are  either  the  owners  of  the  land,  or  they  are  not.  If 
they  are  the  owners,  they  must  pay  taxes,  and  can  not  com- 
plain ;  and  if  they  are  not  the  owners,  they  have  no  interest  in 
the^  matter,  and  can  not  complain.  In  either  case,  therefore, 
they  have  no  riglit  to  complain.  In  Richardson  v.  The  State^ 
6  Blackf.  61,  it  was  not  the  name,  but  the  description  of  the 
land,  that  was  too  vague." 

This  last  position,  assumed  by  the  counsel  for  the  city,  to  wit, 
that  the  assessment  is  not  fatally  defective,  we  think  correct, 
and  decisive  of  the  case.  Hence,  we  express  no  opinion  on 
the  previous  points  stated. 
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It  is  eoacted  by  statute,  (1  K.  S.,  §  174,  p.  143,)  that  "  The   May  Term, 
sale  of  land  for  taxes  shall  not  be  invalid,  on  account  of  such     1861. 
lands  having  been  listed,  or  charged  on  the  duplicate,  in  any      Noble 
other  name  than  that  of  the  rightful  owner."    To  the  same    ^    ^'gtty 
effect,  K.  S.  1843,  §  119,  p.  228.  op  lTdianap- 

It  is  not  averred  in  the  complaint,  that  the  owners  had        ^^^ 
any  personal  property,  or  that  it  was  not  searched  for ;  hence, 
no  question  arises  as  to  the  effect  such  &cts,  had  they  been 
brought  into  the  case,  might  have  produced. 

We  do  not  think  it  was  the  duty  of  the  assessor  to  examine  the 
records  of  the  Court,  to  ascertain  if  partition  had  been  made. 
And  prior  to  1859,  it  was  not  the  duty  of  the  clerk  to  commu- 
nicate the  fact  of  partition  to  the  auditor,  or  any  one  eke ;  but 
by  an  act  of  1859,  (Acts  1859,  p.  160,)  it  is  made  the  duty  of 
the  county  clerk  to  furnish  to  the  county  auditor  a  transcript 
of  judgments  of  partition ;  and  of  the  latter  to  note  the  changes 
of  title  made  thereby,  and  then  to  hand  said  transcript  to 
the  recorder  for  record,  as  in  cases  of  transfer  of  title  by  deed. 

Taxes  due  the  city  were  saved  by  the  act  of  1857,  amending 
the  Charter.  Section  80,  is  as  follows:  "No  rights  acquired, 
or  liabilities  incurred,  in  favor  of  or  against  any  city,  and  no 
suit  or  prosecution  of  any  kind,  pending,  shall  be  affected  by 
the  surrender  thereof,  as  provided  in  the  preceding  section, 
but  the  same  shall  remain  in  progress,  the  same  as  if  no  change 
had  been  made."  This  is  plain  and  explicit,  broad  and  com- 
prehensive. Eights  previously  acquired  ai*e  to  be  enjoyed, 
"  tke  same  as  if  no  change  had  been  raadeP  Taxes  are  liens 
upon  property. 

It  is  admitted  that  to  render  a  sale  for  taxes  valid,  all 
the  taxes,  to  collect  which  the  sale  is  made,  must  be  legal 
{McQuilkin  v.  Doe^  8  Blackf.  581);  but  nothing  appears 
showing  that  those  in  this  case  were  not  so. 

The  point  as  to  the  day  on  which  the  sale  was  advertised  to 
take  place,  is  not  now  material.  The  sale  was  arrested  by  a 
temporary  restraining  order,  and  has  not  yet  taken  place,  and 
can  not,  but  upon  new  notice  according  to  existing  law. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

John  Z.  Ketoham  and  N",  B.  Taylor^  for  the  appellants. 

B,  K.  Elliott^  for  the  appellee. 
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JfMy  Term, 

1861. 

HABHHlffAN 

▼. 

PAZSaH. 


Wedneaday, 
August  14. 


Habshkan  and  Another  v,  Pazbon. 

Suit  by  A.  Against  B,  and  C,  The  complaint  alleged,  that  B,,  coDspirmg 
with  (7.  to  defraud  the  plaintiff,  executed  to  him  a  written  assoraQce  and 
inducement,  as  follows,  viz.,  **  If  you  will  let  C.  have  them  horses,  I  will 
go  his  bail  for  the  making  of  the  deed,  whenever  the  letter  comes  with 
the  numbers  and  range  in ;  if  he  does  not,  I  will  pay  you  two  hundred 
dollars  for  your  horses ;"  that  the  plaintiff  was  thereby  induced  to  deliver 
to.  C7.,  who  was  insoWent,  two  horses,  worth  one  hundred  dollars  eadi ; 
that  confiding  in  the  honesty  of  said  B,  and  C,  plaintiff  expected  that 
they  would,  on  the  faith  and  obligation  of  said  written  instrument,  pay  to 
him  the  full  value  of  said  horses ;  that  before  that  time,  C  had  represented 
to  one  2).,  that  he  was  the  owner  of  an  undivided  interest  in  two  certain 
tracts  of  land,  which  he  would  sell  and  convey  to  said  2>.,  if  he  would 
procure  from  plaintiff,  and  deliver  to  him,  said  C,  the  two  horses  above 
named,  to  which  proposal  D.  assented ;  that  afterward,  and  before  the  exe- 
cution by  B,  of  the  instrument  above  recited,  both  B.  and  C.  well  knew 
that  0.  had  no  interest  in  one  of  said  tracts  of  land,  yet  intending  to 
oheat  and  defraud  plaintiff,  they  concealed  such  knowledge  from  him,  and 
induced  him  to  deliver  said  horses  to  C. 

Eddy  that  viewing  the  complaint  as  counting  upon  the  written  contract  of 
B.,  it  was  bad ;  since  it  was  immaterial  whether  C.  had  title  to  the  lands 
at  the  time  that  instrument  was  made,  or  not,  so  that  he  bad  title  at  the 
time  the  deed  was  to  be  made. 

SsH  also,  that  the  complaint  was  bad,  viewed  as  counting  upon  the  alleged 
tort:  1.  Because  a  general  averment  of  fraud  amounts  to  nothing.  2. 
Because  it  is  not  shown  that  the  plaintiff  was  a  party  to  the  arrangement 
between  (7.  and  D,,  or  was  even  cognizant,  at  the  time  be  delivered  the 
horses,  of  the  representations  made  by  C.  3.  Because  the  complaint 
shows  that  the  plaintiff  relied  upon  the  written  guaranty  of  P.,  and  not 
upon  (7.'«  title  to  the  land. 

APPEAL  from  the  Clinton  Common  Pleas. 

WoEDEN,  J. — Complaint  as  follows,  viz.,  Ezeridh  Paxson 
complains  of  £ho8  Sarshman  and  David  Mason^  and  says, 
that  heretofore,  to  wit,  on  November  20,  A.  D.,  1854,  the  said 
Eno8  Harshman^  conspiring  with  said  David  Mason  to  cheat 
and  defraud  the  plaintiff,  did  execute  and  deliver  to  the  plain- 
tiff, by  the  hand  of  said  Mason^  a  written  representation, 
assurance,  and  inducement,  (a  copy  of  which  is  filed,)  where- 
by, intending  to  deceive  and  defraud  the  plaintiff,  the  said 
defendants  caused  and  induced  plaintiff  to  deliver  to  said 
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Hahshham 

V. 

PAZfloir* 


Mason,  a  worthless  and  insolvent  peraon,  one  dark  brown  May  Tenn, 
mare,  and  one  bay  mare,  each  of  the  value  of  $100,  and  of  1861. 
the  collective  value  of  $200 ;  and  upon  the  faith  and  credit 
of  said  written  instrument,  and  confiding  in  the  honesty  and 
rectitude  of  defendants,  said  plaintifl'  having  delivered,  as 
aforesaid,  the  said  mares  to  the  said  Mason^  confidently  trusted 
and  expected  that  he,  the  said  Mdson^  or  Ilarshman^  on  his 
behalf,  would,  on  the  faith  and  obligation  of  said  written 
instrument,  pay  to  plaintiflF  the  full  value  thereof,  or  secure 
tlie  same  to  be  paid.  And  the  plaintiff  avers  that  the  decep- 
tion and  fraud  of  the  defendants  consists,  in  part,  in  this :  that 
theretofore  the  said  Mason  had  represented  to  one  Aaron 
Paxson^  that  he  was  the  owner  in  fee  simple  of  valuable, 
undivided  interests  in  two  certain  tracts  of  land,  in  Jay 
county,  in  said  State ;  which  he  proposed  to  sell  and  convey 
to  said  Aaron  Paxson^  in  consideration  that  said  Aaron 
would  procure  from  plaintiflf,  and  deliver  to  him  therefor,  the 
two  mares  above  described,  to  which  proposal  said  Aaron 
verbally  agreed.  But  afterward,  and  before  the  execution 
of  tlio  aforesaid  instrument,  defendants  were  fully  informed, 
and  well  knew,  that  said  Mason  was  not  the  owner,  or  entitled, 
of  any  interests  in  more  than  one  tract  of  land  in  e/iiy  county, 
and  that  he  could  not  make  conveyance  of  any  such  to  said 
Aaron  Paxson.  Yet  notwithstanding  being  so  informed,  the 
said  defendants,  intending  to  defraud  and  deceive  plaintifl', 
withheld  from  him  their  knowledge  of  Mano/i^s  want  of  title, 
and  induced  him,  (plaintiff,)  to  deliver  to  said  Mason  the 
above  described  mares,  by  the  means  above  set  forth.  And 
plaintiff  further  says,  tliat  the  said  defendants,  nor  either 
of  them,  liave  paid  to  said  plaintiff  the  value  of  his  said 
property,  though  often  requested,"  &c. 

The  written  instrument  mentioned  is  as  follows,  viz., 


''Novemler  the  20th,  1854. 

"Mr.  E.  Paxson,  Sir: 

"If  you  will  let  Davni  Mason  have  them  horses,  I  will  go 

his  bail  for  the  making  of  the  deed,  whenever  the  letter  comes 

with  the  numbers  and  range  in ;  if  he  does  not,  I  will  pay 

you  two  hundred  dollars  for  your  horses.    I  am  going  to  trade 
Vol.  XVI.— 33 
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HA'RSHMAN 

V. 

Paxsok. 


Hay  Term,  him  a  good  mare  for  the  fillv,  on  trial,  a  mare  worth  one 

1861.      hundred  and  ten  dolhirs. 

(Signed,)  "Enos  Harshman." 

A  demurrer  to  this  complaint  was  overruled,  and  the  de- 
fendants excepted.  Such  further  proceedings  were  had,  as 
that  final  judgment  was  rendered  for  the  plaintiff. 

The  record  presents  no  question  but  the  one  arising  upon 
the  ruling  on  the  demurrer  to  the  complaint. 

By  the  complaint,  we  suppose  it  was  intended  to  set  forth 
a  cause  of  action  arising  ex  delicto^  and  not  ex  contractu. 
It  is  clear,  that  no  cause  of  action  is  shown  against  the  defend- 
ants arising  upon  the  conti'act  set  out.  By  the  contract  set 
out,  Ilarshman  became  "  bail "  for  l^mon  for  the  making  of 
the  deed,  upon  the  happening  of  the  event  named ;  and  on 
MdSorHs  failure  to  make  the  deed,  as  provided  for,  Harghman 
bound  himself  to  pay  the  plaintiff  $200  for  the  horses.  In 
order  to  hold  JIarshman  liable  on  this  contract,  it  must  be 
shown  that  Mason  refused  or  neglected  to  make  the  deed, 
upon  the  coming  of  the  letter  named  in  the  instrument 
Perhaps  the  instrument  should  be  construed  to  mean  that 
such  letter  was  expected,  and  would  be  forthcoming  in  a 
reasonable  time.  Viewing  the  complaint  as  sounding  in 
contract,  it  is  immaterial  whether  Mason  was  the  owner  of 
an  interest  in  both,  or  neither,  of  the  pieces  of  land  mentioned, 
at  the  time  the  instrument  was  made,  and  the  horses  deliv- 
ered. If  he  had  the  title  at  the  time  the  deed  was  to  be 
made,  that  would  be  sufficient.  Cai^^er  v.  Fennimore^  8  Ind. 
135,  and  authorities  there  cited.  There  is  no  liability  shown 
as  against  Ilarshman  upon  the  contract,  and  still  less,  if 
possible,  is  there  such  liability  shown  against  him  and  Mason 
jointly. 

But  as  before  observed,  we  suppose  the  alleged  tort  is  the 
gist  of  the  action.  In  this  view  also,  the  complaint,  as  we 
think,  is  bad.  The  general  charge  of  fraud  amounts  to 
nothing.  It  is  the  office  of  pleadings  under  the  code,  to  set 
forth  facts,  and  not  mere  conclusions.  We  must  look  to  the 
specific  acts  of  fraud  which  are  charged  in  the  complaint,  and 
those  only.  The  fraudulent  acts  charged  amount  to  this,  only: 
that  Mason  represented  to  one  Aaron  Paxson^  that  he  owned 
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an  interest  in  certain  pieces  of  land,  and  agreed  to  sell  him  May  Term, 
the  land,  if  the  latter  would  procure  for  him  the  horses  in  1861  • 
(question,  to  which  proposition  the  latter  agreed.  That  after-  Harsbman 
ward,  both  Mason  and  Harahman  discovered  that  Mason  p^^ioK 
had  no  interest  in  one  of  the  pieces,  and  fraudulently  con- 
cealed this  knowledge  from  the  plaintiff,  at  the  time  the  horses 
were  delivered.  Now,  taking  it  for  granted,  without  inquiry, 
that  the  land  which  Mason  agreed  to  seU  to  Aaron  Paxson^ 
was  the  same  as  that  for  which  a  deed  was  to  be  made  as 
specified  in  the  written  instrument,  still  it  is  not  shown  that 
the  plaintiff  was  in  any  way  a  party  to  tlie  arrangement 
between  Mason  and  Aaron  Paxson^  or  was  even  cognizant, 
at  the  time  the  mares  were  delivered,  of  the  representation 
made  by  Mason  to  the  latter,  that  he  had  title  to  both  pieces. 
This  representation,  for  aught  that  appears,  was  made  in 
good  faith,  for  it  is  alleged  that  the  defendants  were  afterward 
informed  that  Mason  had  not  title  to  both  pieces.  So  far,  no 
fraud  is  shown.  Neither  of  the  defendants  is  charged  with 
having  made  any  representations  to  the  plaintiff,  in  reference 
to  Masoris  title.  The 'case  amounts,  then,  to  about  this: 
Mason  was  to  convey  certain  land  at  a  future  day,  to  a  part 
of  which  he  had  no  title,  and  Harshman  was  to  see  that  this 
was  done,  or  pay  the  $200.  We  have  already  seen  that' this 
was  a  valid  contract.  If,  when  the  time  arrived  for  making 
the  deed.  Mason  had  no  title,  unless  it  was  the  intention  of 
the  parties  that  Mason  should  make  a  quit-claim  of  whatever 
interest  he  might  have  in  the  land,  of  course  the  plaintiff 
would  not  be  bound  to  accept  the  deed,  but  might  hold 
Harshman  liable  on  his  guaranty.  But  the  fact  that  Mason 
had,  at  the  time  the  mares  were  delivered,  no  title  to  a  part 
of  the  land,  does  not  authorize  the  plaintiff  to  convert  the 
contract  into  a  iort^  and  recover,  in  money,  the  value  of  the 
mares,  when  bv  the  contract  he  was  to  take  it  in  land.  But 
there  is  another  fatal  defect  in  the  complaint,  viewed  as 
counting  upon  the  alleged  tort.  The  plaintiff  utterly  dis- 
claims having  relied  upon  Masoris  title  to  the  land.  The 
mares  are  alleged  to  have  been  delivered  "  upon  the  faith 
and  credit  of  said  written  instrument;"  and  it  is  alleged,  that 
the  plaintiff  ''  confidently  trusted  and  expected  that  the  said 
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May  Term,  Maqon^  or  Harshman  on  his  behalf,  would,  on  the  faith  and 

^^^^'      obligation  of  said  written  instrnment,  pay  the  plaintiff  the 

THoifPsoN    full  value"  of  the  mares,  or  secure  the  same  to  be  paid. 

Thb  State.       ^^  ^  evident,  from  the  allegations  in  the  complaint,  that  the 

plaintiff  relied  upon  the  security  he  had  by  the  guaranty  of 

Harshman^  and  not  upon  any  confidence  he  had  in  Ma%ofC9 

title  to  the  land. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 
J.  ]V.  Sims  and  J.  F.  Suit^  for  the  appellants. 
-ff.  P.  Davidson^  for  the  appellee. 


» •  »<  < 


Thompson  v.  The  State. 

Section  128,  2  R.  S.,  p.  378,  which  provides  that  where  the  defenduit  in 
a  criminal  case  is  adjudged  to  pay  any  fine  and  costs,  he  may  be  com- 
mitted until  the  same  are  paid  or  replevied,  is  unconstitutional,  so  &r 
as  the  same  authorizes  a  commitment  for  the  non-payment  ofcosts^  being 
in  conflict  with  Art.  1,  §  22  of  the  Constitution. 

The  costs  in  a  criminal  case  are  matters  of  private  right,  and  constitute  a 
mere  indebtedness,  for  which,  in  the  absence  of  fraud,  a  defendant  can  not 
be  ordered  to  be  imprisoned. 

Thursday,  APPEAL  fron/the  Viffo  Circuit  Court. 

'  Hanna,  J. — The  appellant,  Tliompson^  was  indicted  in  the 

Parke  Circuit  Court  for  murder  in  the  second  degree,  with  a 
count  for  manslaughter.  The  ven\ie  was  changed,  on  the 
application  of  the  defendant,  to  the  county  of  Vlgo^  where 
he  was  tried,  and  convicted  of  m.'inslaughter,  and,  being  a 
minor  when  the  offense  was  committed,  he  was  sentenced  to 
imprisonment  in  the  county  jail  for  the  term  of  one  year,  and 
that  he  stand  committed  until  the  costs  of  the  prosecution, 
amounting  to  -^^OO.IS,  were  paid  or  rejJcvied. 

We  have  examined  the  record,  and  find  but  a  single  error 
contained  in  it.     That  error  consists  in  ordering  the  defendant 
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to  stand  committed  until  the  costs  should  be  paid  or  replevied.  May  Term, 
This  order  was  made  in  pursuance  of  a  statute  of  the  State.      1^^^- 
2  E.  S.  1852,  §  128,  p.  378.    ITiis  provision  of  the  statute  we    Thompbon 
deem  to  be  in  conflict  with  the  Constitution,  which  provides  thk  State 
that  "  there  shall  be  no  imprisonment  for  debt,  except  in  case 
of  fraud."    Art.  1,  §22. 

In  the  case  of  The  State  v.  Farley^  8  Blackf.  229,  it  was 
held  that  the  costs  which  a  defendant  in  a  criminal  case  was 
adjudged  to  pay,  belonged  to  individuals;  that  they  were 
matters  of  private  right,  and  that  the  Governor  had  no  power 
to  remit  them  by  a  pardon.  We  regard  the  costs  in  a  crim- 
inal case  as  a  matter  of  mere  indebtedness,  for  which,  in  the 
absence  of  fraud,  a  defendant  can  not,  in  view  of  his  consti- 
tutional immunity,  be  ordered  to  be  imprisoned. 

Per  Curiam. — Thp  judgment  ordering  the  defendant  to 
stand  committed  until  the  costs  should  be  paid  or  replevied, 
is  reversed  ;  otherwise  it  is  aflBrmed. 

J.  H.  Thompson^  for  the  appellant. 

W.  P.  FiaJiback,  for  the  State. 
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ABATEMENT. 
See  Pleading,  29,  43,  54. 

ACTION. 

If  a  sti|tutory  award  is  void  for  a  non-com- 
pliance with  the  statute,  no  action  can  be 
maintained  upon  it  as  a  common  law 
award ;  the  only  remedy,  in  such  case, 
being  that  provided  by  the  agreement  of 
the  parties,  in  pursuance  of  the  statute. — 
Estep  V.  Loj-ah,  82 

ADJOURNMENT. 

Where  the  Circuit  Court  is  adjourned  before 
the  close  of  the  term,  to  a  day  in  vacation, 
the  reasons  of  the  adjournment  must  ap()car 
in  the  record. — Sl<iwjliter  v.  Oreyory  et  al, 

250 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

AD  QUOD  DAMNUM, 
See  Assessment  op  Damages,  Writ  of. 

AFFIDAVIT. 
In  Attachment.  See  Attachment,  1, 2, 3, 4, 5. 

'amendment. 

0/  Record,  after  the  Tei-m,    See  Puactice,  43. 

1.  When  an  amended  answer  is  stricken 
from  the  files,  on  motion,  the  ori^^inal  an-  | 
swer  stands  as  though  no  amended  answer  ] 
had  been  filed. — Hill  et  aJ.  v.  Jafnieson,      \ 

125 

2.  Where  there  is  a  variance  between  notes 
sued  upon,  as  described  in  the  complaint, 
and  as  offered  in  evidence,  tlie  complaint 


may  be  amended  on  the  trial;  and  the 
amendment  will,  in  the  Supreme  Court, 
be  deemed  to  have  been  jnade. — Case  v. 
Wandel,  459 

APPEAL. 
Costs  071  Appeal  from  Justice,     See  Costs,  3. 

1.  The  general  statute  upon  the  subject  of 
ap]X)a]s  was  enacted  in  view  of  ordinary 
civil  proceedings,  and  does  not  embrace 
pixxieedinps  under  special  acts  ;  and  hence 
no  appeal  will  lie  from  the  decision  of  the 
county  board  on  a  iwtition  for  the  forma- 
tion of  a  new  county. — Alien  et  al.  v.  Eos- 
tetter  et  al.f  15 

2.  Section  59  of  the  Justices'  Act,  which 
provides  that  no  appeal  shall  lie  from  a 
judgment  by  confession,  has  reference  only 
to  such  judgments  as  are  confessed  in 
accordance  with  the  provisions  of  that  sec- 
tion, and  docs  not  include  judgments  ren- 
dered under  §  48,  "  as  confessed,"  for  a 
failure  of  the  defendant  to  appear  and  tes- 
tify.— Mariner  v.  Hannat  23 

3.  The  only  effect  of  an  appeal  to  a  Court 
of  error,  when  perfected,  is  to  stay  execu- 
tion upon  the  judgment  from  which  it  is 
taken.  In  all  other  respects,  the  judg- 
ment, until  annulled  or  reversed,  is  binding 
upon  the  parties,  as  to  every  question 
directly  decided. — Kill  et  ah  v.  Ccmipfiref., 

107 

4.  It  is  no  bar  to  an  action  upon  a  judgment, 
that  rtu'  judpncnt  has  boon  removed  by 
writ  of  error  to  a  superior  Court       lln'tl. 

5.  An  action  brouirht  to  recover  notes  alleged 
to  have  been  placed  in  the  hands  of  an 
attorney  for  collection,  or  the  proceeds 
thereof  and  the  sUtutory  penalty  of  10  per 
cent,  is  not  a  procei^ding  for  the  removal 
or  suspension  of  an  attorney,  and  hence 
an  appeal  will  lie  to  this  Court  from  a 
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judgment   in   fiivop  of   the    attorney. — 

Boitglter  et  al.  v.  Scdbey  et  al.,  151 

'6.  A  temporary  injunction  was  granted  in 
vacation  by  a  judge  of  the  Circuit  (^urt, 
without  notice  to  the  defendanl&  At  the 
next  term  of  the  Court,  the  defendants 
appeared  and  filed  a  demurrer  to  the  peti- 
tion; and  pending  the  demurrer,  prayed 
an  appeal  to  the  Supreme  Court  from  the 
order  made  in  vacation.  Ndd,  that  the 
appeal  was  authorized  by  the  statute. — 
Flagg  et  al  v.  Sloan,  432 

7.  Qiicere :  Whether  an  appeal  will  lie  from 
a  restraining  order.  Ibid. 

8.  Suit  upon  a  bond  executed  to  procure  an 
appeal  to  the  Supreme  Court  from  a  judg- 
ment requiring  one  Ay  president,  &c.,  to 
transfer  certain  bank  stock  to  the  plaintiff 
within  sixty  days,  or,  in  default,  to  pay 
him  $200,  the  value  thereof.  The  case 
was  not  decided  in  the  appellate  Court 
until  after  the  expiration  of  the  time 
named,  but  within  sixty  days  after  an 
opinion  affirming  the  jud^^ment  was  certi- 
fied to  the  lower  Court,  A.  made  and  ten- 
dered a  certiticiite  of  stock,  as  required  by 
the  judgment.  Held^  that  tlie  tender  of 
the  certificate  of  stock,  not  having  been 
made  within  the  time  limited,  was  no 
answer  to  an  action  upon  the  bond. — Rosa 
et  al.  V.  Swiggett,  433 

9.  An  appeal  will  not  lie  to  the  Supremo 
Court  from  the  action  of  the  Court,  or 
judge,  below,  in  granting  a  temjwrarv 
restraining  order. — Cincinriati,  <!j;c.  Bail- 
road  Co.  V.  Hunclieon^  436 

APPRAISEMENT. 

The  statute  providing  for  the  rendition  of 
judgments  to  be  collected  without  ap- 
praisement does  not  contemplate  a  differ- 
ent judgment  as  to  costs,  and  hence  they, 
being  an  incident  to  the  judgment,  may 
be  collected  in  the  same  manner. — Martin- 
dale  V.  TihbetU  et  a/.,  200 

ARBITRATION^  AND  AWARD. 

1.  An  award,  rendered  in  pursuance  of  a 
submission  enteivd  into  umler  the  Revised 
Statutes  of  1843,  is  void,  if  it  is  not 
attested  by  a  subscribinsr  witness,  the  fees 
of  the  witnesses  ascertained  and  estimated 
by  the  arbitrators  and  returned  with  the 
award,  and  a  copy  of  the  award  and  costs 
delivered  to  the  parties. — Est^p  v.  LarsK 

82 


2.  If  the  parties  stipulate,  in  parsuaDoe  oT 
the  statute,  that  the  submission  shall  be 
made  a  rule  of  a  designated  Court,  the 
arbitration  must  be  regarded  as  statu toiy. 

3.  If  such  an  award  Ls  void  for  a  non-com- 
pliance with  the  statute,  no  action  can  B^ 
maintained  upon  it  as  a  common  law 
award ;  the  only  remedy,  in  such  case, 
being  that  provided  by  the  agreement  of 
the  parties,  in  pursuance  of  the  statute. 

4.  A.  executed  to  B.  his  two  promissoiy 
notes,  "bearing  ten  per  cent  interest 
yearly  fix>m  date.*'  After  the  death  of 
A.y  his  executors  and  the  payee  of  the 
notes  called  upon  two  persons  to  compute 
the  amount  then  due  upon  the  notes; 
and  the  supposed  balance  having  been 
ascertained,  a  part  of  the  amount 
paid  by  the  executors,  and  a  note 
cuted  by  them  for  the  residue.  Suit  by 
the  executors  alleging  a  mistake  in  the 
computation,  and  to  recover  an  excess 
alleged  to  have  been  paid  by  them  over 
the  sum  actually  due.  Held,  that  as  the 
parties  called  upon  to  make  the  oompo- 
tation  of  interest  acted  merely  as  clerks, 
and  not  as  arbitrators,  the  parties  were 
not  t)0und  b}'  their  conclusion,  but  upoa 
the  discovery  of  the  error  were  remitted 
to  their  original  rights.  Grimes  v.  Blakt, 
Executor,  ^c  160 

ARREST. 

If  the  power  exists  in  a  ministerial  officer 
to  arrest,  on  view,  it  is  subject  to  the 
statutes  of  the  State,  and  general  known 
principles  of  law,  which  require  the  officer 
to  take  the  prisoner,  forthwith,  before  a 
tribunal  having  jurisdiction,  and  prefer  a 
complaint   against   him. — Low  v.  Evana^ 

48e 

ASSAULT  AND  BATTERY. 

WiOi  infmf  to  rommt't  Larceny.  See  Crim- 
inal Law,  15,  16. 

j        ASSKSSMENT   OF  DAMAGES^ 
I  WRIT  OF. 

1.  The  statute  authorizes  the  writ  for  the 
assessment  of  damages  in  every  case, 
without  exception,  where  a  mill  has  been 
erected  prior  to  an  assessment—  Wright 
T.  Fugh  et  al,  106 
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i.  The  owner  of  a  mill  is  entitled  to  have, 
throu<rh  this  writ,  permanent  record  evi- 
dence of  the  hight  to  which  he  may  main- 
tain his  dam  ;  of  the  fact  that  the  health 
of  the  nei<;hhorhood  will  not  be  injured ; 
that  his  mill  is  of  public  utility ;  and  of 
his  riprht  to  build  embankments,  make 
excavations,  &c  Ibid, 

ASSESSMENT  OF  DAMAGES. 
See  Draixinq  Associations,  2,  3,  5. 

ASSESSMENT  OF  TAXES. 
See  Taxes,  2,  3,  4 

ATTACHMENT. 

1.  A.  sued  out  an  attachment  against  B.  and 
C  and  served  process  of  garnishment  on 
D.  D.  answered,  and,  on  his  answer, 
judgment  was  rendered  against  him.  At 
a  sul>se(iuent  term,  B.^s  attorney  moved, 
on  his  own  affidavit  alone,  to  set  aside  the 
judgment  against  D.  MeU^  that  cause 
was  not  shown  for  setting  aside  the  judg- 
ment, simply  on  the  attorney's  applica- 
tion,—^wr^e^  et  al.  V.  Rogers f  18 

2l  "Where  no  objection  is  made  to  the  suflS- 
cicncy  of  an  attachment  proceeding  on  its 
face,  an  appearance  and  plea  to  the  action, 
by  the  defendant,  without  controverting 
the  facts  alleged  in  the  affidavit  for  the 
attachment,  is  an  admission  of  those  facts 
except,  perhaps,  the  existence  of  the  debt 
sued  for. — Foster  v.  Dryfus,  158 

3.  Facts  stated  in  an  affidavit  for  an  attach- 
ment may  be  denied  or  avoided,  if  facts  in 
avoidance  exist,  by  answer.  Ilnd. 

4.  Where  an  Issue  is  formed  on  an  affidavit 
for  attachment,  it  should  be  tried  by  the 
Court,  or  jury,  with  the  issues  in  the  caiLse 
in  which  the  attachment  issued.        Ibid. 

5.  Where  an  affidavit  for  an  attachment  is 
not  controverted,  it  is  too  late,  after  the 
trial  of  the  issue  in  the  princi]>al  cause, 
for  the  defendant  to  object  that  &cts  do 
not  exist  authorizing  the  attachment 

Ibid. 

6.  Whether  the  property  has  been  duly 
attached  and  appraised,  are  questions  for 
the  decision  of  the  Court,  in  determining 
whether  an  ordinary  judgment  only  should 
be  rendered  for  the  plaintiff,  or  whether 
the  attached  property  shoukl  be  ordered 
to  be  sold.  Ibid, 


7.  The  sheriff's  return  to  a  writ  of  attach- 
ment is  competent  evidence  to  show  a 
proper  service.  Ibid, 

8.  QucBre:  Whether  a  case  where  judgment 
hiui  been  rendered  by  default,  in  an  attach- 
ment proceeding,  on  publication  of  notice, 
is  an  exception  to  the  rule  that  errors  of 
the  Court  below  will  not  be  reviewed  in 
this  Court,  where  no  motion  was  made  to 
set  aside  the  judgment — Sawyer  ei  at,  t. 
Sawyer^  213 

9.  In  an  attachment  proceeding  under  the' 
code,  notice  by  publication  of  the  pend- 
ency of  the  suit  may  be  given  before  the 
writ  is  levied.  Ibid, 

10.  In  a  suit  by  the  assignee  of  a  promissory 
note  against  the  maker,  a  judgment  re- 
covered against  the  maker  as  garnishee, 
in  an  attachment  proceeding  against  the 
payee,  or  any  prior  holder  of  the  note,  may 
be  pleaded  in  bar  of  the  suit,  if  the  judg^ 
ment  was  rendered  before  the  maker  had 
notice  of  the  assignment  —  SfieUer  ▼. 
Thomas,  223 

11.  Where  the  plaintiff  sues  for  the  price  of 
supplies  by  way  of  attachment  against  tho 
boat,  to  enforce  a  special  lien,  he  must 
prove  that  there  was  at  least  an  apparent 
necessity  for  their  procurement  by  the 
master ;  and  no  reason  appears  to  the 
Court  why  the  rule  should  not  be  tho 
same  in  a  suit  against  the  owners  person- 
ally, but  this  last  point  is  not  decided. — 
Edcroft  et  cd,  v.  Halbert,  256 

ATTORNEY. 

What  services  embraced  in  employment  of. 
See  Contract,  2.  m 

1.  An  offer  to  confess  a  judgment  may  be 
served  upon  the  attorney  of  record  in  the 
cause,  and  such  service  will  bind  the  client 
Holland  et  dL  v.  Fugh,  21 

2.  An  action  brought  to  recover  notes  alleged 
to  have  been  placed  in  the  hands  of  an 
attorney  for  collection,  or  the  proceeds 
thereof  and  the  statutory  penalty  of  10 
per  cent,  is  not  a  proceeding  for  the  re- 
moval or  suspension  of  an  attorney,  and 
hence  an  appeal  will  lie  to  this  Court  from 
a  judgment  in  &vor  of  the  attorney. — 
Bougher  et  aL  v.  Scobey  et  al,,  151 

3.  Parties  having  claims  in  the  hands  of  an 
attorney  for  collection,  bave  a  rights  npcMi 
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reasonable  demand,  to  an  aooounting,  and 
may  maintain  an  action  for  a  refusal  to 
account  Ibid. 

4.  On  the  calling  of  the  cause  for  trial,  the 
defendant  presented  an  affidavit  showing 
that  one  F.^  who  was  preparing  to  assist 
in  the  prosecution,  had  been  employed  by 
him  to  make  his  defense,  and  that  he  had 
disclosed  to  said  attorney  the  facts  in  the 
case,  and  the  evidence  for  his  defense,  and 
moved  the  Court  to  refuse  the  said  F.  leave 

•  to  assist  in  the  prosecution.  Held^  that 
the  attorney  should  not  have  been  per- 
mitted to  take  part  in  the  prosecution; 
that  to  sanction  such  a  course  would  be 
to  defeat  the  very  purpose  for  which  Courts 
were  oi-ganized,  viz.,  the  administration  of 
justice.—  Wileon  v.  The  State,  392 

AUDITOR  OF  STATK 

1.  The  issuing  of  the  writ  to  put  the  pur- 
chaser At  a  sinking  fund  sale  in  possession, 
is  a  ministerial  and  not  a  judicial  act,  on 
the  part  of  the  Auditor  of  State. — Maynes 
V.  Moore  et  al.,  116 

2.  The  State  Auditor  has  not,  by  virtue  of 
the  Constitution,  a  claim  of  right  to  the 
discharge  of  any  given  service. — Branham 
v.  Lange,  Auditor,  cj-c,  497 

8.  The  act  of  May  31,  1861,  (Acts  Spec. 
ScK.,  1861,  p.  3)  does  not  deprive  the  Au- 
ditor of  any  of  his  duties,  but  only  pre- 
scribes how  military  claims  must  be  cer- 
tilled,  before  he  is  authorized  to  issue  a 
warrant  for  their  payment  Ibid. 


B. 

BAILMENT. 

A  person  having  in  charge,  as  bailee,  an  ani- 
mal known  to  be  dangerous,  is  responsible 
for  its  safe  keeping,  as  to  the  public,  as 
much  as  if  he  were  the  owner. — Fram- 
mell  V.  LitUe  et  al.,  251 

BANKS. 

1.  Money  and  notes  held  by  the  branches 
of  the  Bank  of  the  State  of  Indiana  are 
capitjil  stock,  and  are  not  taxable  for  mu- 
nicipal purposes. —  TJie  President,  4*^.,  of 
the  Town  of  Connersville  v.  The  Bank  of 
ihe  State,  105 


2.  A.  having  a  judgment  tgainst  a  bank, 
organised  under  the  general  law  of  the 
State,  in  which  he  was  also  a  stockholder, 
and  as  such  liable  to  the  creditors  of  the 
bank  to  an  amount  eqnal  to  his  stock, 
agreed  that  such  amount  should  be  applied 
to  the  satisfaction  of  his  judgment ;  and, 
on  motion  of  the  bank,  satisfaction  was 
accordingly  entered.  Held,  that  A.  would 
be  liable  to  creditors  of  the  bank  to  the 
amount  of  his  stock,  notwithstanding  he 
might  have  credited  that  amount  on  his 
judgment,  and  hence  there  was  no  consid- 
eration for  his  agreement,  and  satisfaction 
should  not  have  been  entered. — Gentry  y. 
Alexander,  President,  ^,  471 

BANK  NOTES,  REDEMPTION  OF. 

1.  Suit  against  the  bank  upon  certain  of 
her  circulating  notes, 4illeged  to  have  been 
duly  presented  for  payment.  Answer: 
that  defendant  was  ready  and  willing  to 
redeem  said  notes,  and  had  offered  and 
tendered  to  plaintiff  the  amount  of  each 
of  said  notes,  in  the  current  silver  coin 
of  the  United  States,  which  he  refused, 
&c.  Eeld,  that  the  United  States  silver 
dollar,  and  the  halves,  quarters,  dimes 
and  half  dimes  coined  prior  to  June  1, 
1853,  are  a  legal  tender  for  their  nominal 
value  upon  debts  of  any  amount;  that 
the  halves,  quarters,  dimes  and  half  dimes, 
coined  since  June  1,  1853,  are  not  a  legal 
tender  for  debts  exceeding  five  dollars; 
and  that  the  three  cent  pieces,  though 
recognized  as  "silver  coins,"  are  not  a 
legal  tender  for  debts  exceeding  thirty 
cents.— The  Bank  of  the  State  v.  Lock- 
wood,  306 

2.  Held,  also,  that  as  a  tender  of  payment 
in  three  cent  pieces  would  have  been  a 
tender  "in  the  current  silver  coin  of  the 
United  Sttites,"  the  answer  was  bad.  Ibid. 


BASTARDY. 

1.  Motion  by  the  defendant,  in  a  prosecu- 
tion for  bastardy,  to  enter  of  record  an 
agreement  by  the  prosecutrix,  made  out 
of  Court,  to  dismiss  the  action.  Held, 
that  to  havcentitled  the  supposed  defense 
to  the  consideration  of  the  Court,  it 
should  have  been  pleaded  as  such,  so 
that  an  issue  could  have  been  formed 
and  tried.— TA€  State  ex  ret.  4^.  v.  Wil- 
son^ 134 
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2.  Quare :  Whether  such  an  agreement  is 
hinding,  unless  confirmed  in  Court  bj  the 
prosecutrix.  lUd, 

3.  Suit  upon  a  promissory  note.  Answer : 
that  the  note  was  given  to  the  payees 
thereof,  at  t]ie  request  of  one  A.^  in  set- 
tlement of  an  affair  of  bastardy,  she,  the 
said  A.,  being  then  pregnant  with  a  child 
begotten  by  one  of  the  makers  pf  said 
note ;  that  a  large  sum,  to-wit,  $500, 
had  already  been  paid,  and  that  said  bas- 
tard child  died  at  birth.  Ileldf  that  as 
the  law  now  stands,  no  one  but  the 
mother  of  the  bastard  is  authorized  to 
institute  a  prosecution. — Barter  et  ah  v. 
JohnsoUf  271 

4.  The  mother,  heing  pregnant  at  the  time 
of  the  execution  of  the  note,  had  then  a 
present  rjo^ht  of  action,  and  her  promise 
not  to  bring  the  action  was  a  good  con- 
sideration for  the  note,  which  the  death 
of  the  child  did  not  in  any  degree  affect. 

Ibid, 

5.  In  the  year  1832,  A.  had  born  to  him  an 
illegitimate  son,  whom  he  recognized  as 
such,  and  named  B.  The  maternal  grand- 
father of  JB.  threatened  a  legal  prosecution 
against  A.,  and  to  settle  the  matter,  A. 
gave  to  the  mother  $200,  and  entered 
into  an  agreement  in  writing,  with  the 
grandfather,  by  which  the  latter  was  to 
keep  the  child  until  he  became  fourteen 
years  of  age,  his  mother  consenting  and 
giving  up  all  claim  to  the  child,  and  A. 
was,  at  a  future  time,  to  convey  a  certain 
tract  of  land  to  the  said  bastard,  B.  Eeld^ 
that  under  the  provisions  of  the  statute 
then  in  force,  A.  was  liable  to  be  charged 
with  the  maintenance  of  the  child,  in  a 
prosecution  by  the  mother,  or,  upon  her 
default,  by  the  overseers  of  the  poor,  and 
was  further  liable  to  a  suit  by  the  mother 
for  damages. — Allen  et  al.  v.  Davison^ 

416 

6.  The  amount  paid  to  the  mother  did  not 
in  any  way  affect  A.*s  liability  to  be  sued 
for  the  maintenance  of  the  child,  and 
such  liability  furnished  an  ample  valualjk 
consideration  to  support  his  agreement  to 
convey  the  land.  Ibid. 

BIGAMY. 

On  a  trial  for  bigamy,  the  admissions  of  the 
defendant  may  be  given  in  evidence  to 
prove  his  marriage. —  The  State  y.  Seals, 

352 


BILL    OP    EXCEPTIONS. 
Alteration  of.     See  Practicb,  43. 

1.  Depositions,  or  parts  of  depositions,  sup- 
pressed on  motion,  will  not  be  regarded 
as  in  the  record,  unless  the  depositions 
are  copied  into  the  bill  of  exceptions 
taken  to  such  ruling.  It  is  not  enough 
that  they  are  copied  by  the  clerk  in  the 
transcript — Toledo,  ^c  Ina.  Co.y.  Spearea 
et  a/.,  52 

2.  A  pleading  stricken  out  on  motion,  will 
not  be  regarded  as  part  of  the  record, 
unless  made  so  by  bill  of  exceptions.— 
Hill  et  ah  y.  Jamiemn,  125 

3.  A  motion  for  judgment  upon  the  plead- 
ings constitutes  no  part  of  the  record, 
unless  made  so  by  bill  of  exceptions,  or 
by  the  order  of  the  court.  Ihid> 

4.  A  bill  of  exceptions  intended  to  set  out 
the  evidence,  and  concluding  with  the 
recital  "that  this  was  all  the  evidence 
offered  in  the  cause,''  is  not  good  under 
rule  30. — Davie  et  al.  v.  BcUon  et  al.,  139 

5.  A  bill  of  exceptions,  purporting  to  set 
out  the  evidence,  must  contain  the  tech- 
nical and  indispensable  words,  "  this  was 
all  the  evidence  given  in  the  cause." — 
Qould  et  al.  ▼.  Qregg  et  al,  231 

6.  The  words,  "  and  this  was  all  the  testi- 
mony or  evidence  offered  in  the  case," 
are  not  sufficient,  in  a  bill  of  exceptions 
purporting  to  set  out  the  evidence,  to 
repel  the.  presumption  of  other  evidence. 

— Carlin  v.  Martin,  259 

• 

7.  A  bill  of  exceptions  which  purports  to 
set  out  the  evidence,  must  contain  the 
words,  *'  this  was  all  the  evidence  given 
in  the  cause ; "  the  words,  **  the  following 
was  all  the  evidence  produced  by  cither 
party,"  are  not  sufficient — Smith  et  al.  v. 
Anthony,  267 

8.  A  bill  of  exceptions  not  signed  by  the 
judge  granting  it,  is  a  nullity. — Fromm 
et  at.  v.  Ixiwrence,  384 

9.  Where  time  is  given,  beyond  the  term, 
to  file  a  bill  of  exceptions,  and  the  bill 
is  not  filed  within  the  time  limited,  the 
Court  can  not,  at  a  succeeding  term,  ajlow 
the  bill  to  be  filed  nunc  pro  tuncj  without 
notice  to  the  adverse  party. — Neto  Albany ^ 
^c.  Railroad  Co.  v.  WiUoa,  402 

10.  Quoare :  Whether  the  Court  has  power 
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to  make  such  an  order  eTen  on  notice  to 
the  adverse  party.  Ibid. 

11.  A  bill  of  exceptions  which  the  Court 
has  refused  to  allow  and  sign,  constitutes 
no  part  of  the  record. — Board  of  Commis- 
sioner s^  iSjfc,  V.  Saunders,  405 

12.  Where'  instructions  given  hy  the  Court 
are  signod  by  the  judge,  and  filed,  they 
become  a  part  of  the  record  without  being 
incorporated  in  a  bill  of  exceptions. — 
Ailen  el  al.  v.  Davison^  416 

13.  An  affidavit  for  a  continuance  consti- 
tutes no  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions. — Cochran  v. 
Bodd,  476 

BILLS  OF  EXCHANGE. 

1.  Payments  made  by  the  drawer  of  a  bill  of 
exchange  after  the  dishonor  of  the  bill  are, 
at  least,  pn  ma  facie  evidence  of  his  liability 
thereon. —  Washer  v.  fVhite  et  a/.,         136 

2.  Suit  by  the  payees  of  a  bill  of  exchange 
against  the  drawer  and  acceptor ;  the  bill 
having  been  indorsed  by  the  payees,  and 
returned  unpaid.  The  drawer  answered, 
that  he,  together  with  said  payees,  were 
sureties  for  the  acceptor,  and  known  to 
each  other  as  such  ;  and  that  he  had  paid 
his  contributive  share  to  the  holder.  The 
Court  instructed  the  jury  that  the  drawer 
was  liable  to  reimburse  the  payees,  not- 
withstanding he  may  have  been  only  an 
accommodation  drawer;  and  that  the 
plaintiffs,  as  indorsers,  having  mutually 
contributed  to  pay  the  bill,  could,  by 
mutual  consent,  have  their  names  in- 
serted as  payees,  in  the  blank  left  for  the 
name  of  the  payee.  Heldj  that  the  in- 
struction was  erroneous,  for  assuming  that 
the  plaintiffs  were  not  oiiginal  parties  to 
the  bill,  but  indorsers  only,  and  that  a 
blank  had  been  left  in  the  bill,  as  to  the 
name  of  the  payee,  which  was  filled  up 
after  its  dishonor. — KotiepeUr  et  al.  v.  List, 

295 

8.  As  the  pleadings  showed  the  controversy 
to  be  between  the  drawer  and  drawees  of 
a  bill,  the  consideration  could  be  inquired 
into.  Ibid. 

4.  A.  drew  a  bill  of  exchange  upon  the  firm 
of  -/I.  <!•  Co.,  in  favor  of  0.,  which  C 
indorsee!  to  ^.  cj-  Co.,  and  they  to  the 
bank.  Suit  by  the  receiver  upon  the  bill. 
Answer  by  A.  and  C,  that  the  bill  was 
executed  and  discounted  for  the  use  of 


A.  4*  Co.f  and  that  0.  was  only  an  aodom^ 
modation  indorser ;  that  at  the  time  the 
bill  became  due,  and  before  the  appoint- 
ment of  the  receiver,  the  bank  was  iik- 
debted  to  A.j  for  the  use  of  A,  <J-  Co.,  in 
the  sum  of  $250,  for  money  had  and 
received  for  their  use;  and  in  a  further 
sum  of  $250  for  money  deposited  by  one 
r.,  for  the  use  'of  A.  *  Co.  Held,  that 
the  answer  substantially  alleged  the  in- 
debtedness to  be  due  from  the  bank  to 
A.  <f  Co. — Larrimore  et  al.  v.  Eeran^ 
Receiver^  <J*c.,  350 

5.  As  A.  4*  Co.  wore  the  principal  debtors, 
an  indebtedness  from  the  bank  to  them 
could  be  set-off  against  the  bill  sned  on  ; 
and  the  statute  allows  the  defense  to  bt 
made  by  the  principal  or  any  other  de- 
fendant. Ibid^ 

BILL  OF  PARTICULARS. 
See  Pleading,  24.    Dbmubrsr,  5. 

BOND. 

Action  on  Replevin  Bond.  See  Repleviw, 
1—6. 

1.  A.  and  B.  executed  a  bond  to  C,  in  the 
penalty  of  $1,000.  reciting  that  C,  being 
county  treasurer,  had  appointed  A,  his 
deputy,  and  conditioned  to  secure  the 
faithful  performance  by  A.  of  his  duties^ 
and  the  payment  over  of  all  moneys  re- 
ceived by  him.  Suit  upon  the  bond,  to 
recover  certain  moneys  received  by  A. 
and  not  paid  over.  Answer  by  B: 
1.  That  A.  never  subscribed  an  oath, 
nor  received  a  certificate  of  appoint-' 
ment  as  deputy.  2.  That  said  A.  was, 
during  all  the  time  he  was  acting  as 
deputy,  one  of  the  acting  county  com- 
missioners of  said  county.  3.  'i'hat  said 
bond  was  an  official  bond,  and  should 
have  been  payable  to,  and  sued  by,  the 
State  of  Indiana.  Beld,  That  B,  was 
estopped  by  the  recitals  of^  the  bond  from 
setting  up  the  matters  pleaded  in  the  first 
paragraph  of  his  answer.  Lucas  v.  Shep- 
herd. 368 

2.  If  the  position  of  deputy  treasurer  is  a 
lucrative  office,  then  the  acceptance  of  it 
vacated  the  office  of  county  commissioner, 
and  hence   the  second  answer  was  bad. 

Ibid. 

3.  As  no  statute  is  shown  requiring  such 
bond  to  be  made  payable  to  the  States  it 
would  be  good  between  the  parties.    Ibid, 
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4.  Suit  upon  a  bond  executed  to  procure  an 

appeal  to  the  Supreme  C!ourt  from  a  judg- 
ment re(.{uiring  one  A.y  president,  &c.,  to 
transfer  certain  bank  stock  to  the  plaintiff 
within  sixty  days,  or,  in  defiiult,  to  pay  him 
$20C),  the  value  thereof.  The  case  was  not 
decided  in  the  appellate  Court  until  after 
the  expiration  of  the  time  named,  but 
within  sixty  days  after  an  opinion  affirm- 
ing the  judgment  was  certified  to  the 
lower  Court,  A,  made  and  tendered  a 
oertiticatc  of  stock,  as  required  by  the 
judgment.  Helij  that  the  tender  of  the 
certificate  of  stock,  not  having  been  made 
within  the  time  limited,  was  no  answer  to 
an  action  upon  the  bond.  Boss  et  al.  v. 
Swiggett,  433 

BURDEN  OF  PROOF. 

1.  A  party  who  seeks  the  intei*position  of 
the  Courts  to  avoid  a  sale  of  lands,  except 
perhaps  in  the  case  of  tax  sales,  assumes 
the  onus  of  showing  that  he  is  entitled  to 
the  relief  asked. — Maynes  v.  Moore  et  al.y 

116 

2.  Where  one  paragraph  of  a  complaint  is 
answered  by  affirmative  matter  in  avoid- 
ance, only,  and  the  other  is  denied,  the 
burden  of  the  issue  is  upon  the  plaintiff; 
but  if  no  evidence  is  given  in  support  of 
the  paragraph  denied,  the  Court  may 
award  the  opening  and  closing  of  the  ar- 
gument to  the  defendant. — Zehner  et  aI.Y. 
Kepler,  290 

3.  The  party  having  the  burden  of  the  issue 
has  the  risjht  to  open  and  close  the  argu- 
ment, and   in  opening  must  disclose  all 

•  the  points  on  which  he  relies,  and  if  in 
the  close  any  new  point,  or  fact,  not  dis- 
closed in  the  opening,  be  referred  to,  the 
adverse  party  has  the  right  to  reply  there- 
to, and  tliis  closes  the  argument  in  the 
case. — ■Ashfiuj  v.  Miles  et  al.,  32i) 

4.  Unless  there  be  some  special  reason  jus- 
tifying it,  the  Court  has  no  power  to  dis- 
regard the  statutory  niles  in  this  respect. 

IlAd, 


CASES  OVERRULED,  DOUBTED,  OR 
EXPLAINED. 

1.  Mix  V.  The  State  Bank,  13  Ind.  521,  ex- 
plained.— Snyder  v.  Oatman  et  al,        265 

2.  If  the  answer  denies  the  existence,  at 


the  commencement  of  a  suit,  of  a  corpora- 
tion which  is  shown  to  have  once  existed^ 
it  must  particularly  set  forth  the  manner 
in  which  the  corporate  power  ceased. — 
Morgan  v.  The  Latffrenceburg  Insurance 
Co.,  3  Ind.  285,  overruled  on  this  point. — 
JSeaston  v.  The  Cincinnati  Bailroad  Co., 

275 

3.  A  departure  in  pleading  is  not  a  ground 
of  demurrer ;  the  objection  must  be  taken 
by  motion. — Will  v.  Whitney,  15  Ind. 
194,  overruled  upon  this  point. — Reilly  et 
al  V.  Bucker^  Executrix^  ^e.^  303 

CmCUIT  COURT. 

Where  the  Circuit  Court  is  adjourned  be- 
fore the  close  of  the  term,  to  a  day  in  va- 
cation, the  reasons  of  the  adjournment 
must  appear  in  the  record. — Slaughter  v. 
Gregory  et  al.,  250 

CITIES. 
See  Municipal  Law.    Streets. 

Power  of,  to  exact  license  far  retailing  liquors. 
See  License,  1. 

Power  to  arrest  for  violating  ordinances  of. 
See  Municipal  Law,  8,  9,  10. 

CLERK. 

1.  The  Clerk  of  the  Circuit  Court  is  not  en- 
titled to  an  allowance  from  the  Board  of 
Commissione^rs,  for  receiving  and  disburs- 
ing moneys  on  individual  account ;  as 
upon  judgments,  or  in  the  settlement  of  ^ 
estates.  —  The  Board  of  Comviissioners, 
<fc.  V.  Sivey,  425 

2.  Nor  is  he  entitled  to  compensation  for  in- 
dexing the  books  in  his  office.  Ibid. 

COIN. 

The  United  S^aie^  silver  dollar,  and  the  lialves, 
quarters,  dimes  and  half-dimes  coined  prior 
to  June  1, 1853,  are  a  legal  tender  for  their 
nominal  value  upon  debts  of  any  amount ; 
the  halves,  quarters,  dimes  and  lialf-dinic?, 
coined  since  June  1,  1.S53,  are  not  a  legal 
tender  for  debts  exceedinjr  five  dollars ; 
and  the  three  cent  pieces,  thou;rh  recog- 
nized as  "silver  coins,"  are  not  a  legal 
tender  for  debts  exceeding  thirty  cents.— 
Bank  of  The  State  v.  Lockmood,  306 
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COMMITTEE. 

Legislature  may  authorite  to  ait  in  vacation. 
See  Legislature,  4. 

Membership  in,  not  an  office.     See  Offick. 

CONDITION  PRECEDENT. 
See  Dbaikino  Association,  2. 

CONDITIONAL  SALES. 

1.  Suit  to  reoover  the  possession  of  personal 
property.  Answer :  1.  Property  in  the 
defendants.  2.  Property  in  others,  by 
Tirtue  of  a  chattel  mortgage  from  the  de- 
fendants. Reply :  That  the  property  was 
in  the  •  possession  of  the  defendants,  by 
virtue  of  a  contract  between  plaintiff  and 
defendant^  as  follows :  "  We  have  this 
day  received  of  E,  in  trust,  the  following 
property,  (describing  it,)  the  ownership 
of  which  is  exclusively  vested  in  said  S; 
which  property  we  agree  to  keep  until 
October  1,  1859 ;  and  if  we  shall  pay  to 
said  S.  $180,  as  set  forth  in  our  three 
promissory  notes,  then  the  ownership  of 
said  property  shall  vest  in  us,"  &c.  (sign- 
ed by  the  defendants) ;  that  the  defend- 
ants had  not  paid  the  said  notes,  &c. 
Ilehl,  that  had  the  instrument  been  given 
118  a  mere  security  for  the  payment  of 
loaned  money,  it  would  in  legal  effect 
have  been  a  chattel  mortgage. — Flummer 
ei  al.  V.  Sfnrley,  380 

2.  But  as  the  instrument  was  given  upon  a 
sale  and  delivery  of  the  property,  and  its 
language  plainly  indicates  an  intent  that 
such  sale  and  delivery  should  not  divest 
the  plaintiff's  title,  until  the  vendees 
should  perform  the  condition  subsequent, 
it  must  be  held  to  be  a  conditional  sale. 

Ibid. 

CONFESSION  OP  JUDGMENT. 

Bf/ore  Jicsfire,  appeal  from.  See  Justice 
OF  THE  Pkacb,  1. 

1.  An  offer  to  confess  a  judgment  mtiy  be 
served  upon  the  attorney  of  record,  in  the 
cause,  anrl  such  service  will  bind  the 
client. — Holland  et  al.  v.  Pagh^  21 

2.  An  offer  to  confess  for  a  given  sum,  and 
"  acci'ued  costs,"  is  good  under  the  statute. 

Ibid. 

3.  The  name  of  an  assignor  of  a  promissory 
note,  made  a  defendant  to  answer  as  to 


the  assignment,  need  not  be  noticed  in  as 
offer  by  the  maker  of  the  note  to  confess 
a  judgment  for  a  given  sum,  as  the  oiler 
is,  of  itself,  an  admission  of  the  assignment 
and  a  waiver  of  any  further  proceedings. 
Harris  v.  Dailey,  183 

CONSIDERATION. 

See  Indorser,  1.  Bastabdt,  4.  BEPLBym 
Bail. 

Of  Bill  of  Exchange,     See  Bills  of  Ex- 

CUANGC,  3. 

Failure  of.      See  Promissory  Notes,  Zi, 

1.  Mere  inadequacy  of  price  will  not  invali- 
date a  judicial  sale,  unless  there  be  addi- 
tional circumstances  to  justify  it ;  and  the 
existence  of  subsequent  judgment  liens  is 
not  such  a  circumstance,  as  they  are  not 
constructive  notice  to  a  purchaser. — Sowle 
et  al.  V.  CJiampion  et  al.,  165 

2.  A  precedent  debt  constitutes  a  valuable 
consideration  for  a  conveyance. — McMahan 
V.  Morrison  et  al,,  172 

3.  A  specific  performance  of  an  agreement 
for  the  conveyance  of  real  estate,  can  only 
be  eii forced  where  the  agreement  ha.s  been 
executed  upon  a  valuable  consideration ;  a 
goo:l  consideration,  merely,  is  not  suffi- 
cient.— Alien  et  al.  v.  Davison,  416 

CONSTITUTIONAL  LAW. 

1.  If  the  charter  of  the  Fmi  Wayne  and 
Southern  Railroad  Compwy,  approved 
January  15,  1849,  was  not  accepted  by 
the  persons  named  as  corponitors  prior  to 
the  taking  effect  of  the  new  Constitution, 
it  could  not  afterward  be  accoptctl  nor  any 
cor[)oration  organized  under  it ;  as  ^  13, 
art.  11  of  the  Constitution  prohibits  the 
creation  of  any  coq)oration  thn)ugh,  or  by 
virtue  of,  any  special  act  or  charter. — The 
State  ex  rel.,  <J*c.  v.  Dawson  el  al.,  40 

2.  The  Suite  Constitution  recog:nizes  a 
"joint  resolution"  as  a  means  of  express- 
in:^  the  legislative  will,  and  bv  which 
some  acts  may  be  aiitlioritjitivcly  |ier- 
formed  by  the  liCj^islature. —  The  Sttfe 
ex  rcl,  <jfr,  v.  Bailey  et  al.,  46 

3.  The  act  of  1845,  authorizing  the  Auditor 
of  State,  upon  complaint  filed  by  a  pur- 
chaser at  a  sinking  fund  sale,  to  issue  his 
warrant  to  the  sheriff  of  the  proper  county, 
directing  him  to  put  the  purchaser  jo 
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possesBion,  does  not  impair  the  obligation 
of  the  contract^  in  the  case  of  mortgages 
made  before  the  passage  of  the  net,  but 
only  provides  a  cumulative  and  more 
speedy  remedy .^-Jfavne*  v.  Moore  et  al^ 

116 

4.  If  the  title  of  an  original  act  is  8u£5cient 
to  embrace  the  provisions  contained  in  an 
act  amendatory  thereof,  it  need  not  be 
inquired  whether  the  title  of  the  amenda- 
tory act  would,  of  itself,  be  sufficient. — 
Brandon  v.  The  StaU,  197 

5.  Injuries  by  backing  water  seem  to  be 
embraced  in  the  constitutional  inhibition 
against  injuring  property  by  legislative 
authority,  without  making  compensation. — 
The  Trustees  of  the  Wabash^  iff'c.  Canal  v. 
Spears^  441 

6.  The  Auditor  of  State  has  not,  by  virtue 
of  the  Constitution,  a  claim  of  right  to  the 
discharge  of  any  given  service. — Branham 
V.  Lange,  Auditor,  ^c.^  497 

7.  A  statute  may  be  repealed  by  implication, 
and  such  repeal  is  not  within  Art  4,  $  21, 
of  the  Constitution.  Ihid. 

8.  Section  128,  2  R,  S.,  p.  378,  which  pro- 
vides that  where  the  defendant  in  a  crimi- 
nal case  is  adjudged  to  pay  any  fine 
and  costs,  he  may  be  committed  until  the 
same  are  paid  or  replevied,  is  unconstitu- 
tional, 80  fiir  as  the  same  authorizes  a 
commitment  for  the  non-payment  of  costs, 
being  in  conflict  with  Art  1,  §  22  of  the 
Constitution. — Thompson  v.  The  Btatej 

51G 

CONSTITUTION,  Sections  o^  cited. 

Art  1,  §  20.— Trial  by  jury,  28 

Schedule,   Sub.,   ^  1. — Laws  continued   in 

force,  41 

Art  11,  J  13. — Corporations,  41 

Schedule,  Sub.,  ^  4. — Corporations,  41 

Art.  4,  f  1. — Laws,  enactment  of,  49 

Art.  4,  i  10,  18,  20,  25.— Joint  Resolutions, 

60 
Art  5,  ^  17. — Joint  Resolution.**,  50 

Schedule,   Sub.,    $   1. — Laws  continued   in 

force,  457 

Art.  11,  §  6.— Banks,  471 

CONTINUANCE. 
See  Criminal  Law,  13,  14,  30. 

1.  Where  it  appears  from  the  bill  of  excep- 
tions that  the  party  to  whom  interroga- 
tories are  addressed  is  absent,  a  refusal  to 


continue  the  cause  for  an  answer,  where  do 
affidavit  is  flled,  is  not  erroneous. — ^Jf^re- 
dith  V.  Lackey  f  1 

2.  An  affidavit  for  a  continuance,  on  account 
of  the  absence  of  a  witness,  must  show 
that  he  is  a  competent  witness,  and  speci- 
ally set  out  the  facts  expected  to  be  proven 
by  him. — French  v.  BlancJiard,  143 

3.  An  application  for  a  continuance  on  the 
ground  of  absent  witnesses  should  not  be 
granted,  unless  the  party  applying  shows 
that  he  has  used  due  diligence  to  obtain 
their  testimony. — Kirland  v,  Kline,    313 

CONTRACT. 

See  Deeds,  1. 

For  personal  services.  See  Frauds,  Statutb 
or,  1. 

1.  Suit  by  the  Trustees  of  the  Vincennes  Uni- 
versity, against  Jadah,  to  recover  the 
value  of  certain  l^nds  of  the  State  of 
Indiana,  and  the  coupons  thereto  attached, 
received  by  him  as  the  attorney  of  the 
University  and  converted  to  his  own  use. 
Answer  :  admitting  the  reception  and  de- 
tention of  the  bonds,  and  setting);  up  by 
way  of  set  off,  or  counter  claim,  that  the 
trustees  were  indebted  to  him  in  a  large 
sum  for  services  as  attorney,  in  conducting 
suits  for  them,  and  in  procuring  the  pas- 
sage of  the  law  compromising  their  claim 
to  the  Seminary  township,  in  Qibsan 
county,  by  the  issuing  of  said  State 
bonds,  and  for  expenses  necc.s.sarily  in- 
curred in  procuring  the  pa.ssage  of  said 
law,  under  the  order  of  the  trustees,  by 
which  alone  said  bonds  were  procured. 
Reply  :  1.  That  the  defendant  unlawfully 
and  corruptly  converted  and  disinxsed  of 
said  bonds  to  his  own  use.  2.  That  de- 
fendant, in  1843,  expressly  agreed  to 
prosecute  plaintiffs'  said  claim  for  $9<X), 
for  services  and  outlays ;  that  the  amount 
had  been  fully  paid  to  him,  and  that  the 
outlays  mentioned  in  the  answer  were  the 
same  intended  by  said  contract.  3.  As 
to  the  fees  charged  in  said  answer,  that 
in  1853.  a  resolution  was  passed  by  the 
trustees,  and  accepted  by  the  defendant, 
allow^ing  him  for  his  scrvice-s  rendered  and 
to  be  rendered,  a  sum  equal  to  one  fourth 
of  the  net  proceeds  of  said  suit,  to  be  paid 
pro  rata  out  of  the  proceeds  of  said  suit,  as 
the  same  should  be  paid  into  the  treasury 
of  said  board ;  that  at  the  time  of  the 
conversion  of  said  bonds,  no  portion  of 
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said  prooeedfl  had  been  paid  into  said 
treaHury,  and  that  defendant  was  not 
entitled  to  any  fees  until  such  proceeds, 
or  some  part  thereof,  should  be  so  paid  in. 
Held,  that  the  agreement  set  up  in  the 
second  paragraph  of  the  reply  could  not 
have  contemplated  or  included  the  ser- 
vices rendered  in  the  suit  against  the 
State,  as  the  law  authorizing  suit  had  not 
then  been  passed. — Judah  v.  T?ie  Trustees 
of  the  Vincennea  University,  56 

2.  The  contract  set  up  in  the  third  para- 
graph of  the  reply  could  not  have  in- 
cluded the  services  rendered,  and  ex- 
penses incurred,  in  procuring  the  passage 
of  the  law ;  as  such  services  are  not  em- 
braced in  the  employment  of  an  attorney 
to  conduct  a  suit  Ibid. 

3.  The  Courts  will  often  refuse  their  aid  to 
execute  a  contract,  which,  if  executed, 
they  will  in  like  manner  refuse  to  relieve 
a  party  from.  Ibid. 

4.  A.  and  B,  being  joint  owners  of  a  saw 
mill  in  process  of  erection,  A.,  by  contract 
in  writing,  sold  his  interest  therein  to  B. 
ibr  a  price  to  be  ascertained  by  appraisers 
selected  by  the  parties.  The  mill  was  to 
be  finished  by  the  parties  jointly,  as 
thoutrh  a  sale  had  not  been  made,  and 
waK  to  be  appraised  "as  finished,"  and  one 
half  of  the  appraisement  paid  when  the 

'  mill  was  completed,  &c.  Held,  that  the 
contract  should  be  construed  to  mean  that 
the  appraisement  was  to  be  made  without 
waiting  for  the  completion  of  the  mill. 
Larsh  V.  E'itep,  75 

6.  The  offer  of  a  reward,  or  compensation, 
iTor  the  performance  of  any  service  is  a 
conditional  promise  ;  and  if  any  one  com- 
ing within  the  terms  of  the  offer,  and 
before  its  revocation,  performs  the  service, 
a  legal  and  binding  contract  arises  to  pay 
the  reward. — Harscn  v.  Pike,  140 

6.  Until  the  performance  of  the  service,  the 
offer  of  the  reward  is  a  proposal,  merely, 
and  not  a  contract,  and  may  be  revoked 
ftt  pleasure.  Ibid. 

7.  It  is  not  necessary  that  notice  should  be 
given  to  the  party  offering  the  reward,  that 
his  proposal  is  being  acted  upon.        1  bid. 

8.  A  promi.(«  to  pay  a  .supposed  debt,  though 
made  umler  a  mistake  of  law  as  to  the 
party's  liability,  is  binding,  and  may  be 
enforced.— i^omi  y.  CoaU,  202 


9.  The  city  having  made  a  subscription  to  the 
stock  of  the  New  Albany  and  Samiusky  City 
Junction  Railroad  Co.,  and  issued  her  bcmds 
therefor,  a  suit  was  brought  by  B.  and  T. 
against  the  city  and  the  railroad  company 
to  enjoin  the  collection  of  taxes  assessed 
to  pay  the  interest  on  said  bonds.  A 
compromise  was  agreed  upon  between  the 
city  and  the  company,  by  which  the  bonds 
were  to  be  surrendered  and  the  subscrip- 
tion canceled ;  in  consideration  of  whicli, 
the  city,  by  an  ordinance  of  the  Common 
Council,  agreed,  among  other  things,  to 
pay  all  costs  of  the  suit  brought  by  B. 
and  T.,  "and  also  the  fees  of  the  attor- 
neys of  said  B.  and  T.,  as  agreed  between 
them  and  their  said  attorncj's,  and  said 
city  and  attorneys  of  said  railroad  com- 
pany." Held,  that  the  ordinance  did  not 
bind  the  city  to  pay  the  fees  of  the  attor- 
neys of  the  railroad  company. —  The  City 
of  New  Albany  v.  Sniitii  et  a!.,  215 

10.  Suit  upon  a  promissory  note.  Answer  : 
that  the  note  was  given  in  consideration 
that  the  plaintiff  had  repaired,  and  would 
further  repair,  a  threshing  machine,  and 
that  he  had  failed,  though  often  retiuested 
to  make  such  repairs.  Held^  that  the  place 
of  making  the  repairs  would  be  the  shop 
of  plaintiffs,  and  the  answer  should  have 
shown  that  the  machine  was  placed  there, 
and  the  repairs  requested. — Mounfjoy  v. 
Mullikin,  22t; 

11.  Suit  upon  a  ditching  contract,  which, 
in  the  introductory  part  of  it,  purported 
to  have  been  made  by  the  defendants  as 
directors  of  a  draining  association,  but  was 
signed  by  them  in  their  individual  names, 
and  not  in  any  oflScial  character.  Held, 
that  the  suit  should  have  lieen  against  the 
corporation  in  behalf  of  which  those  direc- 
tors acted,  if  any  such  existed. — Herod  et 
al.  v.  Hodman,  241 

12.  A.  recovered  a  judgment  against  B ,  and 
being  indebted  to  C,  it  was  agreed 
between  them,  in  the  presence  of  /).,  that 
A.  should  i)ay  C.  a  part  of  the  indebteil- 
ness  in  money,  and  in  full  payment  of 
the  residue  transfer  and  assign  to  C.  an 
amount  of  the  judp:ment  against  B.  equal 
to  such  residue  ;  which  transfer  and  as.sign- 
ment  was,  at  the  time  of  the  agreement 
made,  without  writing,  and  ac«*pted  by 
C.,  as  such  payment.  A.  at  the  same 
time  authorized  and  directed  />.,  as  his 
agent,  to  assign  to  C.  upon  the  record,  so 
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miNh  of  the  judgment  as  would  pay 
the  residue.  Afterward,  B.  paid  to  the 
clerk  the  full  amount  of  the  judgment, 
and  D,  having  failed  to  ajssign  the  judg- 
ment as  authorized  and  directed  by  ^., 
collected  and  received  the  whole  amount 
fipom  the  clerk.  Eeld^  that  C  could  main- 
tain an  action  against  i>.,  for  money  had 
and  received  to  his,  C*^.,  use,  for  the 
amount  of  the  judgment  to  which  he  was 
entitled  under  the  agreement  with  A. 
McCammock  et  ah  v.  Ciark^  320 

18.  Suit  for  goods  sold  and  delivered. 
Answer:  that  the  plaintiff,  a  wagon 
maker,  and  the  defendant,  a  worker  in 
fat)n,  agreed  together  that  defendant 
should  take  from  the  plaintifif  such  work 
as  he  might  need  in  plaintiff's  line  of 
business,  during  the  year  1859,  and  that 
plaintiff  sliould  receive  of  defendant,  in 
payment  therefor,  work  and  materials  in 
his,  defendant'.s,  line  of  business,  at  his  shop, 
&c.;  that  all  the  items  sued  for  were  fur- 
nished under  said  agreement,  and  that  de- 
fendant has  been  at  all  times  ready  and 
willing  to  do  any  labor  or  furnish  any 
materials,  in  his  line  of  business,  in  pay- 
ment for  said  articles,  but  plaintiff  has 
n^lected  and  refused,  &c.  BelUt  that  the 
contract  set  up  in  the  answer  was  valid 
and  binding,  and  constituted  a  good  de- 
fense to  the  action. —  Wilson  v.  Dale^  391) 

li.  An  agreement  not  to  buy  or  bring 
forward  any  set-off,  against  the  price  to 
be  paid  for  work  being  done  for  the 
party  so  agreeing,  though  made  in  con- 
sideration of  a  deduction  from  the  price 
of  the  work,  is  not  binding. — Lovelt  v. 
King,  464 

CONVEYANCE. 

£1^  Deed. 

ih  fraud  of  Creditors,  See  Vendor  and 
rURGUASER,  6 — 8. 

CORPORATIONS, 
See  Railroads.    Estoppel,  7. 

1.  Suit  upon  a  promissory  note  given  by 
the  Turnpike  Company  for  the  purchase  of 
the  Central  Plank-ivad,  Answer :  1.  That 
the  purchase  of  the  plank -road  was  not 
necessary.  2.  That  the  plaintiffs  had  not 
conveyed  the  road  by  such  a  deed  as  by 
the  contract  of  sale  they  were  to  have 
made.  Uehi^  that  as  the  turnpike  oom- 
fsny  was  incorporated  by  aphrata  act, 

Vol.  XVI.— 34 


the  Gonrt  oonid  not  judge  of  the  quantum 
of  power  conferred,  unless  the  act  was 
pleaded  and  proved ;  and  as  this  was  not 
done,  the  first  paragraph  of  the  answer 
did  not  properly  raise  the  question  of  the 
power  of  the  company  to  make  the  pur- 
chase.— Charleston,  <j*c  Turnpike  Co.  v. 
Wtlley  et  al,  34 

2.  The  power  to  purchase  the  plank-rted 
might  have  been  appropriately  inserted  in 
the  charter  of  the  turnpike  company,  or 
even  been  an  incident  of  her  general 
powers.  Ibid. 

3.  The  second  paragraph  of  the  answer 
was  bad,  for  not  setting  out  a  copy  of  the 
deed,  or  showing,  by  an  averment  of  its 
contents,  how  it  differed  from  that  agreed 
to  be  made.  IbuL 

4.  The  mere  enactment  of  a  charter  for  a 
corporation,  does  not  create  the  corpora- 
tion, without  an  act  of  acceptance  on  the 
part  of  the  persons  named  in  the  act  as 
corporators. — The  State  ex  rd.,  ^c  r, 
Dawson  etal.,  40 

5.  The  grant  of  a  charter  to  those  who 
have  not  applied  for  it,  is  a  mere  offer  on 
the  part  of  the  State,  and  may  be  with- 
drawn at  any  time  before  it  is  accepted 
by  the  corporators.  Ibid. 

6.  Corporations  can  only  consolidate  with 
the  consent  of  the  Legislature,  and  when  a 
consolidation  is  thus  effected  it  amounts 
to  a  surrender  of  the  old  charters,  and 
the  formation  of  a  new .  corporation  out 
of  such  portions  of  the  old  as  enter  into 
the  new. —  The  State  ex  rel.,  4"^.  v.  Bail^ 
et  al,  46 

7.  The  stockholders  in  the  old  who  do  not 
enter  the  new,  are  entitled  to  withdraw 
their  shares,  and  may  enjoin  till  they  a«e 
secured.  Ibid. 

8.  Present  insolvency,  nlone,  is  not  sufiScient 
to  support  an  information  in  the  nature  of 
a  quo  warranto  against  a  corporation.  Ibid. 

9.  A  stockholder,  or  member  of  a  corpora- 
tion, is  a  competent  witness  in  behalf  of 
the  corporation. — Cooper  v.  The  Sisters 
of  Providence,  ^c,  IW 

10.  Where  the  Legislature  gives  its  consent 
to  the  consolidation  of  existing  corpora- 
tions, the  effect  is  to  dissolve  the  former 
oorporetaons,  and  at  the  same  instant  to 
create  a  new  corporation,  with  proper^, 
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liabilities  atid  stockholders  derived  from 
the  old,  upon  such  terms  and  conditions 
as  may  be  prescribed  by  the  act  of  con- 
solidation.— McMahan  v.  Mcrriacn  et  fil, 

172 

11.  A  corporation  may  be  dissolved  by  a 
sutrender  of  its  franchises  and  the  accept- 
ance of  them  by  the  Leg^islature.       Ibid. 

12.  A  creditor  of  one  of  the  former  corpo- 
rations who  takes  a  judgment  on  his  debt 
against  the  consolidated  company,  can  not 
enforce  his  judgment  against  real  estate 
of  the  old  company  convoved  to  J)cma  fide 

'  parchasers  before  the  recovery  of  his  j«idg- 
ment.  Ibid. 

13.  Persons  contracting  with  an  association, 
by  what  purports  to  be  a  corporate  name, 
are  estopped  to  deny  the  legal  existence 
of  the  corporation  at  the  date  of  the  con- 
tract.— Meilid  et  cd.  v.  The  Qennan  Sav- 
ings Futidf  4'^.  181 

14.  That  the  corporation  has  ceased  to 
exist,  or  was  not  a  corporation  at  the 
commencement  of  a  suit  upon  the  con- 
tract, may  Ix;  answered  in  abatement,  but 
not  in  bar  of  a  recovery.  Ibid. 

15.  Suit  upon  a  ditching  contract,  which, 
in  the  introductory  part  of  it,  purported 
to  have  been  made  by  the  defendants  as 
directors  of  a  draining  a.«isociation,  but  was 
signed  by  them  in  their  individual  names, 
and  not  in  any  official  character.  IMd, 
that  the  suit  should  have  l)oen  against  the 
corporation  in  behalf  of  which  the.se  direct- 

•ors  acted,  if  any  such  exi.stcd. — Ilernd  et 
al,  V.  Bodman,  241 

16.  The  question  whether  there  wns  such 
a  coriionition  was  for  the  judicial  knowl- 
ed.ire  of  the  Court  Ixjiow,  and  the  judgment 
of  that  Court  being  against  the  parties  indi- 
vidually, it  must  bo  presumed  to  be  right, 
and    that  no   such   cor)>onilion   existed. 

Ibid. 

17.  Tn  a  suit  by  a  draining  assfviation,  to 
recpxvT  Jin  assos.^nient  fi)r  lH."nefit  to  land 
by  dr  liruige,  it  is  not  necessary  that  the 
coin,>laint  should  set  out  the  orgJinization 
of  the  association,  as,  by  the  statute,  the 
exist I'Moe  of  such  corporation  must  be 
judici:dly  taken  notice  of  by  the  Courts 
of  the  county  wherc  the  articles  are 
recorded. —  Tlve  Eel  River  Draining  Asso- 

.  dation  v.  Toyp  et  al,,  242 


18.  Neither  is  it  necessary  that  the  coini^e- 
tion  of  the  drain  should  be  averred,  as  soch 
completion  is  not  a  condition  precedent  to 
the  right  to  collect  assessments.         Ihid, 

19.  The  land  benefited  must  be  described 
in  the  assessment  with  such  reasonable 
certainty  as  will  make  the  record  of  it 
notice,  and  in  the  complaint  and  decree 
of  sale  with  such  certainty  as  will  enable 
the  sheriff  to  identify  it,  IbicU 

20.  The  description  should  be  as  certain  as 
is  necessary  in  a  mortgage,  or  notice  of  m 
mechanic's  lien.  Ibid. 

21.  The  report  of  the  appraisers  is  only 
prima  facie  evidence  of  the  amount  of 
benefit,  and  quantity  of  land  benefited. 

Ibid. 

22.  The  statutory  mode  pointed  out  by 
2  R.  S.,  ^  284,  p.  93,  for  proving  the  acts 
of  a  corporation,  should  be  followed,  or 
some  legal  excuse  shown  for  not  follow- 
ing ft. — Indianapolis,  4^.  Hailroad  Co.  ▼. 
JeweU,  273 

23.  A  corporation  may  sue  in  its  corporate 
name  without  averring  in  the  complaint 
how  it  Ix'came  a  corporation,  or  that  it  is 
such  ;  and  a  default,  or  answer  in  denial 
of  the  complaint,  admits  the  capacity  of 
the  plaintiff  to  sue. — Heaston  v.  The  Cin- 
cinnatif  ^c.  Railroad  Co.,  275 

24.  To  a  suit  by  a  corporation,  there  may, 
at  its  commencement,  be  an  answer  of  nid 
tiel  corporation ;  but  such  answer  is  in 
abatement,  and  must  precede  an  answer 
to  the  merits;  and  on  the  trial  of  the 
issue  formed  on  such  answer,  the  proof 
is  limited  to  the  question  of  the  existence, 
de  farto,  of  a  corporation,  under  an  author- 
ity sanctioning  such  corporation,  de  jure. 

Ibid. 

25.  If  the  answer  denies  the  existence,  at 
the  commencement  of  the  suit,  of  a  cor- 
poration which  is  shown  to  have  once 
existed,  it  must  particularly  set  forth  the 
manner  in  which  the  corporate  powers 
cejised. — Morpan  r.  Tlie  Larrrencehnrg  In- 
snravre  Company,  3  Ind.  285,  overruled 
on  this  point  Ibid. 

26.  A  de  farto  corporation,  that  by  regular- 
ity of  proceeding  might  be  one  de  Jure, 
can  sue  and  be  sued ;  and  a  party  who 
contracts  with  such  corporation,  while  it 
is  acting  under  its  de  facto  organ izationy 
is  estopped,  in  a  suit  on  such  contract 
from  denying  such  oi^ganization  at  ths 
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date  of  the  oontnci ;  but  if  an  organiza- 
tion is  completed  when  there  is  no  law,  or 
an  unconstitutional  law,  authorizing  such 
'  organization  as  a  corporation,  the  doctrine 
of  estoppel  does  not  apply.  Ibid. 

27.  The  act  of  June,  12,  1852,  authorizing 
the  eonstruction  of  levees  and  drains, 
contains  no  provision  making  the  cor- 
porators individually  liable  for  the  debts 
of  corporations  organized  under  it ;  and, 
in  the  absence  of  such  a  provision,  the 
general  rule  is  that  they  are  not  so  liable. 
— SftaWt  Receiver^  ij-c.  v.  Royl^an^        384 

28.  When  a  corporation  does,  or  omits,  acts 
which  amount  to  a  forfeiture  of  its  char- 
ter, or  exercises  powers  not  conferred  by 
such  charter,  an  information  may  be  sus- 
tained against  it  Ibid. 

29.  The  information  should  inform  the  Court 
under  what  law  the  corporation  was  organ- 
ized and  acting,  so  that  it  may  be  known 
what  the  duties  and  powers  of  the  corpor- 
iion  arc. — Danville,  ^c.  Plank-road  Co.  v. 
The  State  ex  rel,  cj-c,        .  456 

30.  Where  the  general  denial  is  pleaded  to 
a  suit  by  a  corporation,  the  de  facto  exist- 
ence of  the  corporation  is  admitted. — 
Hairison,  Executor  of  Stafford  v.  The 
MartinsviUey  ^c  liailroad  Co.,  505 

COSTS. 

What  offer  to  confess  Judgment  includes.  See 
Judgment,  4,  5. 

On  appeal  from  Justice,  See  Sutherland 
V.  Flynn  et  al.,  36. 

Relaxation  of.    See  Smawley  v.  Stark,  371. 

1.  The  statute  providing  for  the  rendition 
of  judgments  to  Ixs  collected  without  ap- 
praisement does  not  contemplate  a  diffjr- 
ent  judgment  hs  to  cost^J,  and  hence  they, 
being  an  incidi'nt  to  the  jinl^mcnt,  may 
be  collectwi  in  the  same  manner. — Martin- 
dale  v.  TiUeits  et  al,  200 

2.  In  an  art  ion  for  damaj^es  solely,  not  aris- 
ing out  of  coninict,  the  })l;iintili'  recoverc.l 
one  cent.  If'l'l,  that  a  motion  to  t:ix  all 
the  costs  in  the  cause,  except  one  cent,  to 
the  plaintiff  was  correctly  oveiTuled  — 
Willman  v.  Cloiscr,  318 

3.  Where  a  party  npTiinst  whom  a  judgment 
has  boen  rcmlered  before  a  justice  of  the 
peace  for  less  than  five  dollars,  appeals  to 
the  Circuit  or  Common  Pleas  Court,  and 


there  obtains  a  verdict  in  his  favor,  he  is 
entitled  to  recover  his  costs. — Brimutman 
V.  Grover,  347 

4.  Section  128,  2  R.  S.,  p.  378,  which  pro- 
vides that  where  the  defendant  in  a  crimi- 
nal case  is  adjudged  to  pay  any  fine  and 
costs,  he  may  be  committed  until  the  same 
are  paid  or  replevied,  is  unconstitutional, 
60  far  as  the  same  authorizes  a  commit- 
ment for  the  non-payment  of  costs,  being 
in  conflict  with  Art.  1,  ^  22  of  the  Con- 
stitution.— Tfiompson  v.  T?ie  State,       516 

5.  The  costs  in  a  criminal  case  are  matters 
of  private  right,  and  constitute  a  mere 
indebtedness,  for  which,  in  the  absence  of 
fraud,  a  defendant  can  not  be  ordered  to 
be  imprisoned.  Ihid. 

COUNTER  CLAIM. 

1.  It  was  manifestly  the  intention  of  the 
code,  that  parties  litigant  might,  and  per- 
haps should,  determine  in  each  suit  all 
matters  in  controversy  between  them  whichi 
could  legitimately  be  included  therein, 
keeping  in  view  substantial  rights. — Judah 
V.  The  Trustees,  <J*c,  56 

2.  While  it  is  not  determined  whether  a 
^t-off  or  counter  claim  can,  under  our 
code,  be  pleaded  to  an  ordinary  action  for 
the  conversion  of  property,  in  this  ca.se- 
the  pleadings  developed  such  a  necessity 
for  an  accounting  between  the  parties  aa< 
made  it  right  to  admit  the  defense.     Ibid.. 

COUNTIES,  FORMATION  OP. 

1.  The  mode  prescribed  by  ^  2  of  the  act 
in  relation  to  the  formation  of  new  coun- 
ties, (Acts  1859,  p.  60,)  for  ascertaining 
the  whole  number  of  qualified  voters  of  the- 
district  proposed  to  be  constituted  into  a 
coiinty,  viz ;  by  reference  to  the  vote  cast 
at  the  last  preceding  Congressional  elec- 
tion, was  not  intended  to  exclude  other 
evirlence  of  that  fact,  at  least  in  cases 
where  such  mode  of  proof  is  inapplicable ; 
as  where  civil  townships  are  divided. — 
At/ en  et  al.  v.  Hosteller  et  al.,  15 

2.  The  general  statute  upon  the  subject  of 
ap]>eals  was  enacted  in  view  of  ordinary 
civil  prot^eedings,  and  does  not  embrace 
proceedings  under  special  acts;  and  hence 
no  appeal  will  lie  from  the  decision  of  the 
county  board  on  a  petition  for  the  forma- 
tion of  a  new  county.  iiioL 
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3.  A  provision  fin*  the  organization  and  sit- 
ting of  Courts  in  new  counties,  is  properly 
connected  with  the  subject  of  the  forma- 
tion of  such  counties,  and  is  embraced  in 
the  title  of  the  act  of  March  7,  1857,  viz., 
*'An  act  to  authorize  the  formation  of 
new  counties." — Brandon  v.  The  State,  197 


COUNTY  COMMISSIONERS, 
BOARD  OP. 

1.  5.  was  allowed  and  paid  by  the  board  of 
commissioners  two  and  one  half  per  cent 
on  the  county  orders  redeemed  by  him  as 
county  treasurer,  in  the  belief,  on  the  part 
of  the  boaixi,  that  under  R.  S.  1843,  §  90, 
p.  195,  he  was  entitled  to  such  allowance. 
Suit  by  the  board  to  recover  back  the 
amount  thus  paid.  Held,  that  the  treasu- 
rer was  not  entitled  to  the  per  cent  named, 
for  redeeming  county  orders  with  the  rev- 
enue collected  on  the  tax  duplicate. — 
Snel^an  v.  The  StaU  ex  rd.,  4*c.,  29 

15.  Where  the  board  have  jurisdiction  to 
decide  at  all,  the  decision,  whether  right 
or  wrong,  can  not  be  regarded  as  void ; 
but  is  binding,  unless  appealed  from,  or 
avoided  in  some  legitimate  way.         Ibid. 

3.  Aft  the  acts  of  the  board  were  not  ^id, 
but  within  the  general  sco))o  of  their  au- 
thority, the  money  allowed  and  paid  to 
the  treasurer,  under  a*  mere  mistake  of 
•law,  as  to  the  liability  of  the  county,  can 
not  be  recovered  back.  Ibid 

4.  Suit  to  recover  for  medical  services  ren- 
dered  tea  temporary  pauper,  at  the  request 
of  a  township  trustee.  Answer:  that  the 
board  had  made  a  rule,  which  was  known 
to  the  phiintitf,  that  they  would  not  pay 
for  more  than  one  visit  to  a  pauper,  unless 
■such  pau))er  was  not  in  a  condition  to  be 
removed  to  the  county  a.<«ylum ;  that  the 
pauper  to  whom  the  services  sued  for  were 
rendereci  could  have  been  so  removed,  and 
that  the  plaintitf  W9»  the  regular  physician 
to  the  a.sylum.  Held^  that  the  answer 
was  good,  on  demurrer. —  The  Board  of 
OnnmisHioiiers,  iSfc,  v.  SaunderSf  405 

5.  The  clerk  of  the  Circuit  Court  is  not  en- 
titled to  an  allowance  from  the  Bo  rrd  of 
Commissioners,  for  receiving  and  disburs- 
ing moneys  on'  individual  account;  a.s 
upon  judgments,  or  in  the  settlement  of 
estates.  —  Tfie  Board  of  Commissioners, 
4^  V.  Sivey,  425 


6.  Nor  is  he  entitled  to  compensatioii  for 
indexing  the  books  in  his  office.         Ihid, 

COURT  OF  COMMON  PLEAa 

1.  Courts  of  Common  Pleas  have  concurrent 
jurisdiction  with  Circuit  Courts  in  suits 

for  divorce. — Herron  v.  Berrm^    •        129 

• 

2.  By  the  act  of  1855,  the  terms  of  the  Coort 
of  Common  Pleas  were  fixed  in  Blackford 
county  on  the  second  Mondays  oi  January, 
Aprilf  July  and  October;  in  Delatoare,  on 
the  fourth  Mondays  of  the  same  montibs ; 
and  in  Qrant,  as  to  two  annual  terms,  on 
the  Mondays  succeeding  the  Courts  in  the 
county  of  Delaware.  The  act  of  1859 
fixed  the  Court  in  Delaware  on  the  first 
Mondays  of  the  months  named,  to  con- 
tinue two  weeks;  and  in  Blackford,  on 
the  third  Mondays  of  the  same,  and  made 
no  provision  for  GraJit  county.  Held,  that 
as  a  literal  construction  of  the  two  acts 
would  require  the  holding  of  the  Conrta 
in  the  counties  of  Blackford  and  Qrafit,  by 
the  same  judge,  on  the  same  day,  the  law 
of  1855  must  be  construed  to  be  in  force, 
as  to  Grant  countv,  and  to  mean  that  the 
Court  in  that  countv  shall  be  holden  on 
the  Mondays  succeeding  the  Courts  in 
Delaware  as  fixed  by  that  law. — Smithson 
V.  DiUm  et  at.,  169 

3.  The  Courts  of  Common  Pleas  have  juris- 
diction of  actions  where  the  sum  demand- 
ed exceeds  one  thousand  dollars. — Bol- 
croft  et  al  v.  Ilalbert,  256 

4.  The  Court  of  Common  Pleas  has  no  ju- 
risdiction to  hear  and  determine  any  case 
of  felony,  unless  the  accused  party  is  in 
custody,  or,  being  on  bail,  has  consented 
to  the  jurisdiction ;  and  the  information 
must  show,  on  its  face,  that  such  a  state 
of  fiicts  exists. — McCarty  v.    T)ie  StaU, 

aio 

5.  Where  a  suit  is  brought  on  notes,  and  to 
foreclose  a  inortgjige  for  the  purchase  money 
of  land,  in  the  Court  of  (Common  PleaA, 
and  the  defendant  answers  that  the  plain- 
tiff was  not  at  the  time  of  the  sale,  and 
has  not  since  been,  the  owner  of  a  part  of 
the  land,  such  an>wer  does  not  oust  the 
jurisdiction  of  the  Common  Pleas. —  Vaug?m 
V.  Stuzaker,  338 

6.  The  proviso  to  §  3  of  the  act  of  Mar(^  1, 
1859,  (Acts  1859,  p.  91)  which  authoriased 
the  Court  of  Common  Pleas,  when  the 
Circuit  Court  of  the  county  was  in  session 
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at  the  time  tlie  former  should  have  heen 
held,  to  hold  its  term  on  the  Monday  suc- 
ceeding the  time  of  the  Circuit  Court,  was 
repsaled  by  the  act  of  March  (f,  1859, 
(Acts  1850,  p.  84)  which  went  into  force 
October  1,  I860.— CAwrcA  et  al.  V.  Stadler, 

463 

7.  The  proviso  fell  with  the  law  to  which 
it  was  a  proviso,  and  was  not  continued 
in  force  as  an  independent  enactment 

Jbid. 

COVENANT. 

See  Vendor  and  Purohaseb,  6. 

0/  seizt'rtf  when  broken  by  existence  of  street 
See  UiouwAY,  2,  3,  4. 

1.  Where  an  answer  counts  upon  a  cove- 
nant contained  in  a  deed,  and  the  deed  is 
not  made  a  part  thereof^  the  answer  is 
bad. — Miller  et  oL  v.  liigney,  327 

2.  Where  a  party  purchasing  land,  takes  a 
deed  therefor  with  covenants,  and  gives  a 
mortgage  thereon  to  secure  the  payment 
of  the  purchase  money  at  a  fixed  time, 
and  also  takes  a  separate  writing  from  the 
vendor,  covenanting  against  damages,  &c., 
by  suits,  &c.,  and  the  vendor  proceeds  to 
foreclose  the  mortg*ago,  and  such  party  has 
paid  nothing  at  the  time  of  pleading,  and 
does  not  show  that  the  vendor  was  then, 
or  would  probably  become,  unable  to  pay 
any  damages  that  might  be  recovered  upon 
said  covenants  he  can  not  enjoin  the 
vendor  from  proceeding  to  collect  the  pur- 
chase money.  Ibid. 

CRIMINAL  LAW. 

See  Surety  of  the  Peace,  1.     Trespass. 

1.  Indictment,  charging  that  one  ^.,  on,  &c., 
at,  &c.,  "  eight  pieces  of  false,  forged  and 
counterfeit  coins,  each  piece  thereof  resem- 
bling, or  intended  to  resemble,  and  pass 
for,  a  genuine  piece  of  the  Ameriian  gold 
coin,  which  was  then  and  thei-e  current  in 
the  said  State  of  Indiana,  Ciilled  a  dollar, 
unlawfully,  falsely,  and  deceitfully  diil 
then  and  there  utter,  publish,  ani  put  off 
as  true  and  genuine,  to  one  B.;  he,  the 
said  A.,  then  and  there  well  knovvin;;:  the 
same  to  ha  false,  forged  and  counterfeit, 
with  intent  then  and  there  to  defraud  the 
said  i?.,  contrary  to  law."  IkU,  that  the 
indictment  was  sufficient,  under  the  statute. 
^McGregor  v.  Tlie  State,  9 


2.  The  aHegation  that  the  ooins  passed  re- 
sembled, or  were  intended  to  resemble 
genuine  coin,  was  surplusage  ;  and  hence, 
though  in  the  alternative,  could  not  vitiate 
the  indictment  Ibid, 

3.  Though  the  uttering  of  counterfeit  coin, 
where  it  is  not  taken,  would,  of  itself,  con- 
stitute an  ofifense,  yet  where  it  is  taken, 
the  uttering  and  putting  off  constitute  but 
a  single  crime.  Ibid, 

4.  Felonies  belonging  to  the  same  class,  and 
growing  out  of  the  same  transaction,  may 
sometimes  be  joined  in  different  counts  of 
the  same  indictment,  and  without  the 
prosecutor  being  put  to  his  election.    Ibid. 

5.  Such  joinder  is  matter  of  practice  for  the 
discretion  of  the  Court,  to  be  exercised 
under  an  enlightened  sense  of  justice  and 
humanity.  Ibid, 

6.  Where  coins  of  the  same  kind  were  pass- 
ed by  another  person  on  the  prosecuting 
witness  at  the  same  time,  and  he  is  un- 
able to  identify  those  received  from  the 
defendant,  he  may  produce  all  the  coins  to 
the  jury  and  testify  that  a  certain  number 
of  them  were  received  from  the  defendant 

Ibid, 

7^  The  record  in  this  case  does  not  show 
that  there  was  any  error  in  permitting  the 
State  to  prove,  in  order  to  show  guilty 
knowledge,  that  the  defendant  had  other 
counterfeit  gold  dollars  in  his  possession, 
without  producing  them  or  showing  no- 
tice to  the  defendant  to  produce  them. 

Ibid, 

8.  Circumstantial  evidence,  to  warrant  the 
jury,  in  a  criminal  cause,  in  the  belief  of 
a  fact,  must  be  of  a  character  to  produce 
80  firm  a  belief  in  the  mind  of  a  discreet 
man  of  the  existence  of  the  fiict,  that  he 
would  act  upon  it  in  the  most  important 
concerns.  Ibid, 

9.  Qncere:  Whetheron  thetrialofaparty  on 
an  indictment  for  passing  counterfeit  gold 
coin,  proof  of  his  having  in  his  possession 
and  attempting  to  conceal  counterfeit  bank 
notes,  is  a(lmi^««ible  to  establish  the  actm- 
ter.—Ixtiie  v.  The  State,  14 

10.  An  objection  to  the  admission  of  such 
testimony  on  the  ground  that  on  the  trial 
of  the  defendant  for  passing  gold  coin,  it 
was  not  admLs.sible  to  prove  that  he  had, 
or  passed,  paper  money,  does  not  properly 
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raise  the  question  u  to  the  admissibility 
of  pruof  of  the  contents  of  such  bills. 

lUd. 

11.  Where  a  change  of  venue  is  granted  in 
a  criminal  cause,  the  record  of  the  pro- 
ceedings must  show,  affirmatively,  that 
the  original  indictment  was,  in  accordance 
with  the  requirements  of  the  statute,  de- 
posited in  the  clerk's  office  of  the  county 
to  which  the  cause  was  sent. — Sawyer  v. 
The  State,  93 

12.  Information  charging  that  the  defend- 
ant lived  in  open  and  notorious  fornication, 
from  September  20,  1858,  until  October  25, 
1859.  The  affidavit  upon  which  the  in- 
formation was  based,  charged  the  offense 
from  October  20,  1858,  until  September  25, 
1859.  Eeldt  that  the  information  was 
good,  on  motion  in  arrest — The  State  v. 
Eecard,  111 

13.  When  a  continuance  is  asked  on  the 
part  of  the  State  in  a  criminal  prosecution, 
on  account  of  the  absence  of  a  material 
witness,  it  must  be  shown  that  some  de- 
gree of  diligence  has  been  exercised  to  pro- 
cure the  testimony. — The  State  v.  Nor- 
wan,  192 

14.  The  matter  is  left  very  much  to  the 
discretion  of  the  Court,  whose  duty  it  is, 
on  the  one  hand,  to  see  that  the  laws  are 
properly  executed  against  oifenders,  and 
on  the  other,  that  they  have  a  trial  with- 
out unnecessary  delay.  Ibid. 

15.  An  indictment  will  lie  for  an  assault  and 
battery  with  intent  to  commit  a  larceny. — 
Cameille  v.  TJie  State,  232 

16.  The  assault  and  battery  is  sufficiently 
charged,  where  the  indictment  alleges 
"  that  the  defendant  did,  in  and  upon  one 
A.f  unlawfully,  feloniously  and  maliciously 
make  an  assault,  and  did  unlawfiilly,  ma- 
liciously and  feloniously  touch,  strike  and 
wound  the  said  AJ*  Ibid. 

17.  On  the  trial  it  appeared  that  the  defend- 
ant had  jmt  his  hand  or  tinjrcrs  into  the 
pocket  of  A.f  with  the  intention  of  steal- 
ing his  money,  but  was  detected  and  ar- 
rested in  the  attempt.  Ilehly  that  a  con- 
viction for  an  assault  and  battery  with 
intent  to  commit  a  larceny  was  not  erro- 
neous. Ibid. 

18.  In  a  prosecution  for  shooting  with  in- 
tent to  kill,  the  manner  in  which  the  gun 
was  loaded,  and  the  possibility  of  death 


being  produced  by  its  discharge,  iwald 
seem  to  be  matters  of  evidence  arising  on 
the  trial,  and  not  of  averment  in  the  in- 
dictJhent— i?ia  v.  The  State,  298 

19.  After  the  return  of  the  verdict,  it  was 
ascertained  that  one  of  the  petit  jurors  had 
been  of  the  grand  jury  that  found  the  in- 
dictment. The  juror  had  answered  to  the 
defendant's  attorney,  when  the  jury  was 
being  empanneled,  that  he  had  not  formed 
or  expressed  any  opinion  as  to  the  guilt  or 
innocence  of  the  accused.  Held,  that  the 
juror  was  incompetent,  and  that  the  de- 
fendant was  guilty  of  no  negligence  in  not 
sooner  discovering  the  fact.  Ibid. 

20.  If  the  incompetency  of  the  juror  had 
been  known  to  the  accused  at  the  time  the 
jury  was  accepted  and  sworn,  he  could 
not  afterward  have  been  heard  to  make 
the  objection.  Ibid. 

21.  The  juror  having  answered  that  he  had 
formed  no  opinion,  the  defendant  was 
not  required  to  go  further,  and  ascertain 
whether  he  had  been  on  the  grand  jury, 
or  was  sulject  to  any  other  disqualifidi- 
tion.  I^'d. 

22.  The  Court  of  Common  Pleas  has  no  ju- 
risdiction to  hear  and  determine  any  case 
of  felony,  unless  the  accused  party  is  in 
custody,  or,  being  on  bail,  has  consented 
to  the  jurisdiction  ;  and  the  information 
must  show  on  its  face,  that  such  a  state  of 
facts  exists.— JtfcCar^y  v.  The  State,    310 

23.  The  terms  "  public  indecency,"  as  used 
in  §  22  of  the  "  Act  defining  Misdemean- 
ors," &c,  do  not  sufficiently  define  any 
public  offense  ;  and  consequently  no  act 
is  made  criminal  by  their  employment  in 
the  statute.— t/ennm^'s  v.  The  State,  335  ; 
The  State  v.  Iliiey,  338 

24.  On  a  trial  for  bigamy,  the  admissions  of 
the  defendant  may  be  given  in  evjfience 
to  prove  his  marriage. —  The  State  v. 
Seals,  352 

25 .  An  indictment  for  retailing  liquors  should 
allege  a  given  quantity,  according  to  es- 
tablished measures,  as  a  pint,  a  gill,  &c,, 
and  a  price  for  which  it  was  sold.  "One 
drink"  sijj;nifies  no  given  quantity. — Cod 
V.  TJie  State,  356 

26.  If  the  Court,  without  the  conj«ent  of  the 
defendant,  discharge  the  jury  to  whom  a 
criminal  cause  has  been  submitted  before 
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^rerdict^  no  imperious  necMBity  rendering 
such  discharge  necessary,  it  works  an  nc- 
quittal-— r^  State  v.  Watnire,  357 

27.  The  Court  is  not  bound  to  discharge  the 
jury  because  the  defendant  consents  to 
sudi  discharge ;  and  should  not  discharge 
them  on  the  consent  of  defendant's  attor- 
ney alone.  Ildd. 

28.  Kor  is  the  Court  bound  to  discharge  the 
jury  because  of  the  voluntiry  absence  of 
the  defendant  during  the  trial,  he  having 
been  present  at  its  commencement,  but 
may  proceed  to  verdict  in  his  absence. 

Ibid. 

29.  If  the  defendant  escapes  afler  sentence 
and  before  execution,  he  may  be  retaken, 
brought  into  Court,  identified  and  re-sen- 
tenced. lUcl. 

30.  Indictment  ibr  rape.  The  defendant 
applied  for  a  continuance  of  the  cause,  on 
account  of  the  absence  of  a  witness,  by 
whom  he  expected  to  prove  that  the  pros- 
ecutrix was  the  keeper  of  a  house  in  which 
another  female  was  kept,  who  had,  for 
money,  had  illicit  intercourse  with  the 
proposed  witness,  and  that  the  prosecu- 
trix had  received  a  part  of  said  money, 
with  full  knowledge,  &c.  UM,  that  evi- 
dence of  a  particular  act  of  immorality  is 
not  admissible  to  impeach  a  witness,  or  af- 
fect his  general  character. —  Wilaon  v. 
r/jd  Ste/e,  392 

31.  As  the  evidence  given  on  the  trial  iS  not 
in  the  record,  this  Court  can  not  say  that 
the  Court  below  erred  in  refusing  the  con- 
tinuance. Ibid. 

82.  On  the  calling  of  the  cause  for  trial,  the 
defendant  presented  an  affidavit  showing 
that  one  F.^  who  was  preparing  to  a.^sist 
in  the  prosecution,  had  been  employed  by 
him  to  make  his  defense,  and  that  ho  had 
disclosed  to  said  attorney  the  facts  in  the 
case,  4ind  the  evidence  for  his  defense,  and 
moved  the  Court  to  refuse  the  said  F.  leave 
to  assist  in  the  prosecution.  JMd^  that  the 
attorney  should  not  have  been  |>crmitted 
to  take  part  in  the  prosecution ;  that  to 
sanction  such  a  course  would  Ix^  to  defeat 
the  very  purpose  for  which  Courts  were 
organized,  viz.,  the  administration  of  jus- 
tioe.  Ibid. 

33.  In  a  prosecution  for  larceny,  proof  of  the 
voluntary  intoxication  of  the  accusLHl,  just 
be&re,  and  at  the  time  o(  the  commission 


of  the, alleged  offense,  is  not  admissible  in 
his  behalf.'-Daii^^on  v.  The  ikale,        42» 

34.  In  ciLses,  both  civil  and  criminal,  where 
malice  is  an  ingredient  of  the  chargOi  it 
seems  that  simple  intoxication  may  be 
given  in  evidence  to  rebut  it;  but  this 
principle  does  not  seem  to  be  extended  to 
the  ingredient  of  intention.  Ibid. 

35.  Where  a  criminal  cause  is  sent  from  one 
county  to  another,  on  change  of  venue,  the 
record  must  show  that  a  transcript  of  the 
proceedings  in  the  Court  from  which  the 
change  is  taken,  was  filed  in  the  Court  t« 
which  it  is  taken ;  and  such  transcript 
must  show,  among  other  things,  the  em- 
panneling  of  the  grand  jury,  and  the 
return  by  that  l>ody  of  the  indictment 
into  Court— Pm///w^  v.  The  SUUe,       458 

36.  Indictment,  in  one  county  for  larceny, 
and  in  another  for  robbery.  The  felonious 
act  charged  was  the  taking  of  a  certain 
pocket-book,  contaiuing  a  lot  of  bank  notes 
of  various  denominations,  of  the  value  of 
$81.  Both  counts  alleged  that  the  notes 
were  in  the  possession  of  the  defendant, 
or  of  some  person  to  the  grand  jury  un- 
known. Ueld,  that  the  State  was  not 
authorized  to  give  parol  proof  of  the  con- 
tents of  the  hank  notes,  without  first 
showing  that  they  had  been  lost  or  des- 
troyed, or  that  notice  had  been  given  to 
the  defendant  to  produce  them. —  WiUiams 
V.  The  State,  461 

37.  A  criminal  cause  must  be  tried  by  the 
Court,  upon  an  agreement  of  the  parties, 
or  by  a  jury  of  twelve  men. — Broum  v. 
The  Stale,  496 

33.  In  a  criminal  cause,  the  attorney  of  the 
defendant  waived  a  trial  by  a  jury  of 
twelve  men,  and  consented  to  a  trial  by  a 
less  number  than  twelve,  as  a  jury.  The 
defendant,  though  present  in  Court,  was 
not  consulted,  and  did  not  know  that  he 
could  olject  to  the  act  of  the  attorney. 
Hell,  that  such  a  waiver,  at  all  events, 
was  not  binding  on  the  defendant.      Ibid. 

39.  Sert'on  128,  2  R.  S.,  p.  378,  which  pro- 
v!*les  that  wherj  the  (k^fendant  in  a  rrimi- 
n'll  rase  is  adjudired  to  piy  any  fine  and 
costs,  he  may  be  committed  until  the  same 
are  paid  or  rcplevieii,  is  unconstitutional, 
so  far  as  the  same  author  zes  a  conimit> 
ment  for  the  non-payment  of  costs,  l)eing 
in  ccHiflict  with  Art  1,  ^  22  of  the  Con- 
stitution.— Thompson  v.  The  Stale^      616 
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40.   The  costs  in  &  criminal  cMa  tare  matters  5.  Damages  resulting  frtm  the  grading  of 

•  of  private  right,  and  constitute  a  mere  in- 
debtedness, for  which,  in  the  absence  of 
fraud,  a  defendant  can  not  be  ordered  to 
Ve  imprisoned.  Ibid. 

CUSTOM. 
See  Insubamcb,  2,  3. 


DAMAGES. 

See  Wabash  and  Erie  Canal,  1. 

Jury  miist  determine  from  Evidence.   See  Evi- 
dence, 9. 

1.  A.  conveyed  certain  real  estate  to  B.,  by 
a  warranty  deed.  Subsequently,  the  rents 
and  profits  of  the  land  for  a  term  of  seven 
years  were  sold  upon  a  judgment  against 
A-t  of  older  date  than  the  deed,  and  bought 
in  by  B.  Held,  that  if  B.  had  paid  off 
the  incumbrance  without  a  sale,  the 
amount  thus  paid,  with  interest,  and  per- 
haps necessary  incidental  expenses,  would 
have  been  the  measure  of  his  damages ; 
and  having  bid  in  the  property  himself, 
his  measure  of  damages  is  the  amount  of 
his  bid  with  interest,  and  perhaps  any 
necessary  incidental  expenses,  and  not  the 
value  of  the  seven  years  term. — Burk  v. 
Clemente,  132 

2.  In  an  action  on  a  replevin  bond,  for  a 
failure  to  return  the  property  according 
to  the  judgment,  if  the  property  could 
have  been  returned  and  was  not,  but  was 
converted,  interest  on  the  value  of  the 
property  from  the  date  of  the  judgment 
of  return  may  be  allowed  as  damages. — 
Wdlis  et  al.  v.  Mmson  et  al.f  374 

8.  Suit  against  the  tnistees  of  the  Wahash 
and  Erie  Canal  to  recover  damages  oc- 
casioned by  the  flowing  of  water  upon  the 
lands  of  the  plaintiffs,  resulting  from  the 
raising  of  a  dam  across  the  Wabash  river. 
Befd,  that  the  damages  sued  for  were  not 
occasioned  by  the  taking  of  land  or  ma- 
terials, in  the  sense  of  the  internal  im- 
provement act  of  1836,  and  were  not  re- 
coverable in  the  special  mode  therein 
prescribed,  but  in  an  action  on  the  case  at 
law,  and  hence  the  two  years  limitation  did 
not  apply — The  Trustees  of  the  Wabash, 
^c.  Cwial  V.  Spears,  441 

4.  There  are  many  consequential  injuries 
that  may  happen  to  others  from  the  legiti- 
mate use  of  one's  ow^n  property,  for  which 
there  is  no  redress.  Ibid. 


streets  and  highways,  so  far  as  they  con- 
sist in  rendering  the  passage  to  and  from 
adjoining  lots  more  inconvenient  and  ex- 
pensive, fall  within  this  class.  IHd. 

6.  There  are  consequential  injuries  resulting 
from  the  use  of  one's  own,  or  of  another's^ 
property,  which  will  render  the  person 
causing  them  liable  to  pay  damages;  m 
an  unauthorized  obstruction,  or  nuisance, 
in  a  street  or  highway,  occasioning  special 
damage ;  or  a  nuisance  injurious  to  the 
health  and  comfort  of  others,  erected  on 
one's  own  land.  Ibid. 

7.  The  diversion  of  surface  water  from  the 
land  of  another,  by  excavations  on  one^ 
own,  and  the  backing  of  water  upon  the 
lands  of  another,  by  means  of  dams,  &c^ 
were  injuries  for  which  an  action  would 
lie  at  common  law.  Ibid, 

8.  Injuries  by  hocking  water  seem  to  be 
embraced  in  the  constitutional  inhibition 
against  injuring  property  by  legislative 
authority,  without  making  compensation 

IM 

DECEDENTS'  ESTATES. 
£l^«  Executors  and  Administratobs. 

1.  An  executor  can  not  by  an  entiy  on  the 
appearance  docket  allow  a  claim  in  his 
own  behalf  against  the  estate  of  his  tes- 
tator, but,  if  he  proceeds  under  the  sta- 
tute, his  claim  must  pass  upon  the  issna 
docket  and  be  set  down  and  tried  as  any 
other  adversary  proceeding. — Hubbard  ei 
al.  V.  ffubbard,  25 

2.  In  setting  the  case  down  for  trial  on  the 
issue  docket,  there  must  be  an  adversary 
party  named,  either  by  the  claimant^  in 
his  complaint,  or  by  the  Court  Ibid. 

3.  Either  party  may  claim  a  jury  for  the 

trial  of  the  i&sues  thus  formed.  Ibid. 

ff 

4.  Suit  by  a  surviving  wife  against  the  exe- 
cutor of  her  deceased  hu.sband,  to  recover 
$300  of  the  assets  in  his  hands.  The 
executor  answered  :  1.  by  a  general  denial ; 
2.  setting  up  an  ante-nuptial  agreement 
A  demurrer  was  sustained  to  each  para> 
graph  of  the  answer ;  and  the  defendant 
failing  to  answer  further,  the  Court  gave 
judgment  for  plaintiff,  for  want  of  an 
answer.  HtH,  that  a  judgment,  without 
proof,  for  want  of  an  answer,  was  errone- 
ous.— Bearif  Executor,  ^'^J.  Bichards,  114 
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6.  Where  land  is  sold  by  an  administrator 
subject  to  existing  liens,  the  purchaser 
takes  subject  to  the  liens,  and  the  land 
continues  liable  for  the  payment  of  them ; 
but  the  Court  may  order  a  sale  for  the 
purpose  of  discharging  the  liens,  and  in 
such  ca.se,  the  purchaser  takes  the  land 
relieved  from  the  liens,  although  not  fully 
paid ;  the  residue,  after  the  application  of 
the  purchase  money,  remaining  a  claim 
against  the  estate. — FoltZj  Administrator^ 
4c  V.  Peters,  244 

6.  If  a  sale  is  made  subject  to  an  existing 
lien,  and  the  holder  of  such  lien  agrees  to 
pay  for  the  property  a  sum  in  addition  to 
the  lien,  such  sale  would  operate  as  an 
extinguishment  of  the  lien.  Ibid, 

7,  Where  one  of  two  joint  debtors  has 
deceased,  a  judgment  against  the  sur- 
yivor  is  not  a  bar  to  proceedings  against 
the  estate  of  the  other. — I)evol,  Ouardian, 
4r.  V.  Halstead,  287 

DEDICATION. 
See  Streets,  10.    Hiohwats,  3. 

L  An  express  dedication  of  property  to  a 
public  use  is  made  by  a  direct  appropri- 
ation of  it  to  such  use. — WilUams  v. 
Wiley,  362 

2.  A  dedication  of  property  to  public  uses 
may  be  implied  from  the  acts  of  the  owner. 

Ibid. 
DEED. 

A  title  by  deed  implies  a  contract,  or  at 
least  competent  parties;  and  hence  a 
deed  to  a  person  having  no  existence 
passes  no  title  from  the  grantor. — Barri- 
man  v.  Southam,  190 

DEFAULT. 
Evidence  on.      See  EvmsNCE,  8.      Pbao- 

TICS,   11. 

DEFEASANCE. 

See  Tbusts. 

DEMURRER. 

1.  Where  several  separate  demurrers,  to  dif- 
ferent paragraphs  of  an  answer,  are  over- 
ruled, the  action  upon  each  demurrer  need 
not  be  separately  assigned  for  error. — 
LarA  V.  £si^,  76 


2.  Where  an  answer  is  sufficient  on  its  fiu», 
defects  in  the  bill  of  particulars  filed  there- 
with can  not  be  reached  by  demurrer. — 
Bougher  el  al.  v.  Scobey  et  al^t  151 

3.  If  several  causes  of  action  are  improp- 
erly joined  in  different  paragraphs  of  a 
complaint,  the  objection  should  be  taken 
by  demurrer  to  the  whole  complaint,  and 
not  to  each  paragraph  supposed  to  be 
misjoined.  Ibid» 

4.  A  demurrer  to  one  of  several  paragraphs, 
for  a  misjoinder  of  causes  of  action  in  the 
different  paragraphs,  may  be  stricken  out 
on  motion;  and  perhaps  an  error  com- 
mitted in  refusing  to  strike  it  out  might 
be  corrected  in  the  Supreme  Court.  Ibid. 

5.  When  a  complaint,  or  the  bill  of  particu- 
lars filed  therewith,  contains  one  good 
cause  of  action,  it  is  not  subject  to  de- 
murrer.-—2>oum«  etaLj.  McQmbSf     211 

6.  Demurrer  to  an  answer  in  the  following 
form,  viz.,  "  The  plaintiff  demurs  to  the 
first,  second,  third  and  fourth  paragraphs 
of  defendant's  answer,  and  assigns  for 
cause  of  demurrer  that  they  do  not  state 
fiicts  sufficient  to  constitute  a  defense  to 
the  action."  Eeld,  that  the  demurrer  was 
not  separate,  to  each  paragraph  named, 
but  joint,  and  to  the  entire  answer ;  and 
if  any  one  paragraph  was  good,  the  de- 
murrer should  have  been  overruled.^- 
Brown  v.  Oooden,  444 

7.  If  an  issue  of  law,  upon  a  demurrer  to  a 
paragraph  of  the  answer,  is  submitted  to 
the  Court  at  the  same  time  with  the 
issues  of  fact  for  trial,  and  the  finding  of 
the  Court  is  for  the  plaintiff,  the  demurrer 
must  be  regarded  as  having  been  sus- 
tained, but  without  exceptk>n.— /yarriMR, 
Executor,  dvi  y.  TJie  Martinsville,  4^ 
BaHroad  Co.,  506 

DEPARTURE 
Bee  Plbabino,  47. 

DEPOSITIONS. 

Depositions,  or  parts  of  depositions,  sup- 
pressed on  motion,  will  not  be  regarded 
as  in  the  record,  unless  the  depositioni 
are  copied  into  the  bill  of  exceptions 
taken  to  such  ruling.  It  is  not  enough 
that  they  are  copied  by  the  clerk  in  the 
transcript — Medo,  4^  Iwuranee  Cb.  y. 
Spearu,  62 
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DESCENXa 

1.  A  fiurviving  wife  is  entitled  to  the  sum 
of  $300,  allowed  to  her  by  1  R.  S.,  §  21, 
p.  251,  notwithstanding  she  may  have 
accepted  the  proTision  made  for  her  by 
the  will  of  her  husband. — Loring  v.  Craft, 
Executor,  cj-c,  110 

2.  In  the  year  1857,  A.  died  intestate, 
seized  of  certain  real  estate,  and  leaving 
him  surviving,  B.^  his  widow,  and  C.  and 
i>.,  his  children,  by  his  said  wife.  In  the 
year  1850,  C.  died  intestate,  and  without 
issue ;  and  afterward,  in  the  same  year, 
J9.,  tlie  widow,  died  intestate ;  and  ailer- 
vard,  in  the  same  year,  D.  died  intestate, 
and  without  issue,  immediate  or  remote, 
and  leaving  no  brothers  or  sisters,  and  no 
grand  parents  on  either  the  paternal  or  ma- 
ternal side,  but  leaving  uncles  and  aunts 
on  both  the  paternal  and  maternal  sides. 
Held,  that  it  appears  to  have  been  the 
intention  of  the  framers  of  our  statute  of 
descents,  where  a  decedent  leaves  no  heirs 
in  the  descending  line  capable  of  inherit- 
ing, and  the  property  has  to  be  distributed 
to  collaterals  in  the  ascending  line,  that 
those  who  are  of  the  blood  of  the  first 
purchaser  shall  be  preferred,  in  the  in- 
stances named  in  the  statute. — Jolinson  et 
al,  V.  Lyhrodk,  473 

8.  Before  the  adoption  of  our  present  stat- 
ute of  descents,  (1  R.  8.,  p.  248,)  the 
widow's  interest  was  but  a  life  estate,  and 
in  tracing  the  ascending  line,  the  inherit- 
ance would  have  &Ilen  upon  the  paternal 
kindred  first ;  and  the  law  has  not  been 
so  chanjced  as  to  divert  the  property  fi-om 
the  same  line,  in  the  instance  here  involved; 
and  hence,  the  maternal  uncles  and  aunts 
took  no  interest  in  the  land.  Ibid. 

DEVISE. 
8u  Will. 

DILIGENCE. 

See  Indorses,  2. 

Against  maker  of  a  promissory  note.  See 
pROMissoBY  Notes,  19,  20. 

A  party  is  not  diligent,  who  neither  attends 
Ck)urt  himself,  nor  procures  the  attend- 
ance of  witnesses  by  the  modes  known 
to  the  law,  nor  ascertains  that  his  attor- 
ney is  infonued  of  the  grounds  of  his 
defense.—  Washer  y.  WhiU  et  al.,        136 


DISCLAIMER. 

No  answer  to  an  action  of  rq)levin.    See  Bb- 

FLEVIN,  2. 


DISTRIBUTION  OF  STATUTES. 
See  Laws,  Distributioh  or. 

DIVORCE. 

Courts  of  Common  Pleas  have  concurrent 
jurisdiction  with  Circuit  Courts  in  suits 
for  divorce. — Herron  v.  fferron,  129 

DRAINING  ASSOaATIONS. 
See  Corporations,  15. 

1.  In  a  suit  by  a  draining  association,  to  re- 
cover an  assessment  for  benefit  to  land  by 
drainage,  it  is  not  necessary  that  the  com- 
plaint should  set  out  the  organization  of 
the  association,  as,  by  the  statute,  the 
existence  of  such  corporation  must  be 
judicially  taken  notice  of  by  the  Courts 
of  the  county  where  the  articles  are 
recorded. — The  Eel  River  Draining  Asath 
ciation  y.  Tapp,  2^ 

2.  Neither  is  it  necessary  that  the  comple- 
tion of  the  drain  should  be  averred,  as 
such  completion  is  not  a  condition  prece- 
dent to  the  right  to  collect  assessments. 

Ibid. 

3.  The  land  benefited  must  be  described  in 
the  assessment  with  such  reasonable  cer- 
tainty as  will  make  the  record  of  it  notice, 
and  in  the  complaint  and  decree  of  sale 
with  such  certainty  as  will  enable  the 
sheriff  to  identify  it.  Ihid. 

4.  The  description  should  be  as  certain  as  is 
necessary  in  a  mortgage,  or  notice  of  a 
mechanic's  lien.  lUd. 

5.  The  report  of  the  appraisers  is  only 
prima  facie  evidence  of  the  amount  of 
benefit,  and  quantity  of  land  benefited. 

Ibid, 

6.  The  act  otJurte  12,  1852,  authorizing  the 
construction  of  levees  and  drains,  contains 
no  provision  making  the  corjwmtors  indi- 
vidually liable  for  the  debtt*  of  corporations 
organi7ied  under  it ;  and,  in  the  absence  of 
such  a  provision,  the  general  rule  is  that 
they  are  not  so  liable.— iSAaw,  Receiver, 
4*c.  V.  Boyhn,  384 
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7.  The  funds  of  such  corporations  are  to  be 
derived  from  assessments  upon  the  lands 
beneficially  affected^  and  not  upon  the  cor- 
porators iudiyidually.  Jind. 


E 


ERROR,  ASSIGNMENT  OP. 

1.  Where  several  separate  demurrers,  to  dif- 
fer^t  paragraphs  of  an  answer,  are  over- 
ruled, the  action  upon  each  demurrer  need 
not  be  separately  assigned  for  error. — 
Larsh  v.  Estep,  75 

2.  After  a  cause  has  been  submitted  by 
agreement,  without  objection  to  the  assign- 
ment of  errors,  it  is  too  late  to  ask  a  dis- 
missal because  the  names  of  all  the  parties 
are  not  set  out,  as  required  by  Rule  20. — 
Bougher  et  al.  v.  i^obey  et  aJ.,  151 

ESTOPPEL. 

1.  Where  the  maker  of  a  promissory  note 
is  inquired  of,  by  a  person  proposing  to 
take  an  as.si<;nmcnt  of  the  note,  as  to  the 
validity  thereof,  and  answers  that  he  has 
no  defense  against  it,  he  is  estopped  from 
setting  up  any  defense  against  such  per- 
son, or  his  a.ssiguee. — Bose  v.  Teeple^      37 

2.  Suit  for  the  foreclosure  of  a  mortgage. 
Answer:  that  the  notes  and  mortg:ige, 
though  executed  to  the  plaintiff  alone, 
were  given  for  goods  purchased  of  a  mer- 
cantile firm,  of  w^hich  plaintiff  was  a 
member ;  that  the  other  partners  had  never 
assigned  their  interest  in  the  debt  to  the 
plaintiff,  and  that  the  real,  beneficial  inter- 
est therein  was  in  said  tirm.  Hehly  that 
the  defendant  was  estopped,  by  the  exe- 
cution of  the  notes  and  mortgage,  to  plead 
the  matters  set  up  in  his  answer. — French 
d  ai.  V.  Blamhardf  143 

8.  As  the  facts  constituting  the  estoppel 
appeared  on  the  face  of  the  pleadings,  the 
oljection  should  have  been  taken  by  de- 
murrer. Ibid. 

4.  But  as  issue  was  taken  upon  the  answer 
without  ol  jcction,  the  estoppel  was  there- 
by waived,  and  the  defendant  was  entitled 
to  offer  evidence  in  support  of  his  answer. 

Ibid. 

6.  Suit  upon  a  promissory  note,  dated  at 
**Piqu(i,  Ohio"  and  payable  at  the  Branch 
of  the  Stato  Bank  of  Ohio,  at  that  place.  | 


EeH  that  the  makers  of  the  note  were 
estopped  to  deny  the  legal  existence  of  the 
State  Bank  of  Ohio,  at  the  time  the  note 
was  given. — Hail  v.  Banis  et  al^         180 

6.  Persons  contracting  with  an  associatioD, 
by  what  purports  to  be  a  corporate  name, 
arc  estopped  to  deny  the  legal  existence 
of  the  corporation  at  the  date  of  the  con- 
tract —  Meikel  et  ah  v.  Tli£  Qerman 
Sauings  Fund  Society^  cf-c,  181 

7.  There  never  having  been  (according  to 
the  answer  in  this  case)  a  corporation  in 
this  State,  acting  under  color  of  authority, 
by  the  name  of  the  ^Fort  Wayne  and 
Southern  Bailroad  Company,"  a  person 
contracting  with  such  supposed  corpora- 
tion, is  not  estopped  to  deny  the  existence 
of  the  corporation,  as  the  doctrine  of 
estoppel  only  applies  to  cases  where  there 
is  an  existing  statute,  known  to  the  Courts, 
authorizing  such  corporation. — Ilarriman 
V.  Southqm,  190 

8.  A  (ie  fado  corporation,  that  by  regularity 
of  proceeding  might  be  one  de  jure,  can 
sue  and  be  sued ;  and  a  party  who  con- 
tracts with  such  corporation,  while  it  is 
acting  under  its  de  facto  organization,  is 
estopped,  in  a  suit  on  such  contract,  horn 
denying  such  oipinization  at  the  date  of 
the  contract;  but  if  an  organization  is 
completed  when  there  is  no  law,  or  an 
unconstitutional  law,  authorizing  such  or- 
ganization as  a  corporation,  the  doctrine  of 
estoppel  does  not  apply. — Ileasion  v.  The 
Cincinnati,  4^.  Bailroad  Co,,  275 

9.  Where  an  assignee  takes  a  note  upon  the 
representation  of  the  maker  that  it  will  be 
paid,  or  is  good,  the  latter  is  estopped  to 
defend  against  the  payment  of  the  note.— > 
WrigJd  V.  Allen,  284 

10.  Where  the  maker  of  a  promissory  note, 
being  informed  that  a  third  person  is  about 
to  purchase  the  note,  promises  to  pay  it 
within  a  given  time,  and  thereby  induces 
the  purchase,  he  is  estopped  from  contest- 
ing its  validity. — Morrison  et  al.  v.  Weaver 
et  al,  344 

11.  But  where  the  maker  is  informed  that 
the  note  has  been  already  purchased,  and 
promises  the  as.«(ignee  to  pay  it,  he  is  not 
estopped  to  contest  its  validity,  as  the 
promise  could  not  have  been  intended  to 
induce  the  purchase,  even  though  it  should 
appear  that  the  note  was  not,  in  fiict,  pur- 
chased until  afterward.  Ibid, 
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12.  A-  and  B.  executed  a  bond  to  C,  in  the 
penalty  of  $1000,  reciting  that  C,  being 
county  treasurer,  had  appointed  A.  his 
deputy,  and  conditioned  to  secure  the  faith- 
ful {)crf<>rmance  by  A.  of  his  duties,  and 
the  payment  over  of  all  moneys  received 
by  him.  Suit  upon  the  bond,  to  recover 
certain  moneys  received  by  A.  and  not 
paid  over.  Answer  by  B.:  That  A,  never 
suljscribeil  an  oath,  nor  received  a  certifi- 
cate of  appointment  as  deputy.  IMdy 
that  B,  was  estopped  by  the  recitals  of 
the  bond  from  setting  up  the  matters 
pleaded  in  his  answer. — Lucas  v.  Shep- 
herd,  368 

13.  Where  the  maker  of  a  promissory  note 
is  inquired  of.  by  a  person  who  has  al- 
ready purchased  the  note,  as  to  its  valid- 
ity, and  answers  that  the  note  is  all  right, 
and  that  he  will  pay  it,  he  is  not  estopped 
by  such  promise  to  contest  the  validity  of 
the  note ;  as  the  assignee  did  not  take  it 
upon  the  faith  of  his  statements. — Caiijer 
T.  Harris  et  ah.,  387 

14.  If  the  principal  receives  and  holds  the 
proceeds,  or  beneficial  results,  of  the  con- 
tract of  his  agent,  he  will  be  estopped 
from  denying  an  original  authority,  or  a 
ratification. — Moore  v.  Pendleton  Halt  481 

EVIDENCE. 

See  Witness.     Executors  and  Adminis- 
trators, 7. 

Newly  discovered.     See  New  Trial. 

In  criminal  cases.     See  Criminal  Law. 

1.  Where  coins  of  the  same  kind  were 
passed  by  another  person  on  the  prasecu- 
ting  witness  at  the  same  time,  and  he  is 
unable  to  identify  those  received  from  the 

■  defendant,  he  may  produce  all  the  coins 
to  the  jury  and  testify  that  a  certain 
nural>er  of  them  were  received  fi-om  the 
defendant. — McGregor  v.  The  State,        9 

2.  The  record  in  this  case  does  not  show 
that  there  was  any  error  in  permitting 
the  State  to  prove,  in  oi-der  to  show^  guilty 
knowledge,  that  the  defendant  had  other 
counterfeit  gold  dollars  in  his  possession, 
without  producing  them  or  showing  notice 
to  the  defendant  to  produce  them.      Ibid. 

8.   Circumstantial  evidence,  to  warrant  the 

Jury,  in  a  criminal  cause,  in  the  belief  of 

.    &  fiict,  must  be  of  a  character  to  produce 


80  firm  a  belief  tn  the  mind  of  a  diacraet 
man  of  the  existence  of  the  fact,  that  Iw 
would  act  upon  it  in  the  most  important 
concerns.  ZM. 

4.  Qiuare :  Whether  on  the  trial  of  a  partj 
on  an  indictment  for  passing  counterfeit 
gold  coin,  proof  of  his  having  in  his  pos- 
session and  attempting  to  conceal  coun- 
terfeit bank  notes,  is  admisliible  to  estab- 
lish the  acienter. — Lane  v.  The  State,    14 

5.  An  objection  to  the  admission  of  such 
testimony  on  tlie  ground  that,  on  the  trial 
of  the  defendant  for  passing  gold  coin,  it 
was  not  admissible  to  prove  that  he  had, 
or  passed,  paper  money,  does  not  properiy 
raise  the  question  as  to  the  admissibilitj 
of  proof  of  the  contents  of  such  bt]l& 

Ihd. 

6.  The  mode  prescribed  by  §  2  of  the  act 
in  relation  to  the  formation  of  new  coon- 
ties  (Acts  1859,  p.  GO,)  for  ascertaining 
the  w^hole  number  of  qualified  voters  of 
the  district  proposed  to  lie  constituted  into 
a  county ;  viz.,  by  reference  to  the  vote 
cast  at  the  last  preceding  congressional 
election,  was  not  intended  to  exclude  other 
evidence  of  that  fact ;  at  least  in  cases 
where  such  mode  of  proof  is  inapplicable : 
as  where  civil  townships  are  divided. — 
AUen  et  al,  v.  Bbstetter  et  a/.,  15 

7.  Suit  for  the  value  of  animals  killed  bj 
the  cars  of  the  railroad  company.  The 
evidence  showed  that  the  animals  were 
killed  between  two  named  geographical 
points ;  but  did  not  show,  in  terms,  that 
they  were  killed  in  Shelby  county.  Held, 
that  as  the  Court  below  knew  judicially 
the  boundaries  of  the  county,  it  will  be 
presumed  that  the  point  was  correctly 
determined.  —  Indianapolis,  4^.  Baik'oad 
Co.  V.  Moore,  43 

8.  Proceedings  by  creditors  to  set  aside  a 
mortgage  alleged  to  have  been  fraudu- 
lently made  by  the  debtor.  The  mort- 
gagor, naortgagee,  and  an  assignee  of  the 
mortgage  were  made  defendants.  The 
mortgagor  was  defaulted,  and  the  other 
defendants  answered  by  general  denial 
Held,  that  notwithstanding  the  debult 
against  the  mortgagor,  the  other  defend- 
ants having  traversed  the  complaint,  it 
was  incumbent  on  the  plaintiffs,  in  order 
to  a  recovery,  to  establish,  by  pitM>f,  their 
case  as  stated  in  the  complaint — Perrm 
etaLr,  Johnson  et  al,  72 
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9.  The  jury  should  not  be  left  to  measure 
the  danif^es  from  their  own  opinion  of 
the  value  of  an  article  irrespective  of  the 
evidence. — Ilashett  v.  Smcdl^  81 

10.  A  party  who  seeks  the  interposition  of 
the  Courts  to  avoid  a  sale  of  lands,  except 
perhaps  in  the  case  of  tax  sales,  assumes 
the  onus  of  showing  that  he  is  entitled  to 
the  relief  a;sked. — Maynes  v.  Moore  et  af.y 

116 

11.  Payments  made  by  the  drawer  of  a  bill 
of  exchange,  after  the  dishonor  of  the  bill, 
are  at  least  prima  facie  evidence  of  his 
liability  thereon. —  Washer  T.  White  el  a/., 

130 

12.  The  sheriff's  return  to  a  writ  of  at- 
tachment is  competent  evidence  to  show 
a  proper  service. — Foster  v.  Dry/us,     158 

13.  Suit  upon  a  promissory  note,  dated  at 
"Fiquaf  Ohio"  and  payable  at  the  Branch 
of  the  State  Bank  of  OhiOf  at  that  place. 
Beld,  that  the  note  bore  on  its  face  pre- 
sumptive evidence  that  it  was  made  in 
Ohio. — Ball  v.  IlaiTis  et  aL,  180 

14.  Evidence  under  the  general  denial  is  re- 
stricted, by  the  code,  to  that  which  tends 
to  negative  what  the  opposite  party  is 
bound  to  prove. — Moorman  et  ai.,  v.  Bar- 
few,  20G 

15.  Where  the  defendant  answers,  to  an  ac- 
tion u|X)n  a  note,  the  general  denial  not 
▼erified  by  afHilavit,  the  plaintiff  is  only 
bound  to  prove  the  existence  of  such  a 
note  as  he  has  declared  on,  the  execution 
of  it,  as  copied  in  the  complaint,  being  ad- 
mitted ;  and  hence,  the  defendant  can  not 
g;ive  evidence  of  an  alteration  of  the  note. 

Ibid. 

16.  Where  in  a  suit  upon  a  written  instru- 
ment there  is  no  plea  denying  the  execu- 
tion of  it  under  oath,  evidence  tending  to 
negative  its  execution  is  not  admissible. — 
Denny  v.  The  NorUi  Western  Christian 
University,  220 

)7.  Where  it  is  shown  by  the  testimony  of 
the  clerk,  that  the  original  note  filed  in 
bis  office  with  a  justice^s  transcript  has 
been  dili;^ently  searched  for  by  him  and 
can  not  he  found,  a  good  basis  is  laid  for 
the  introduction  of  a  copy. —  Carter  v.  Ef' 
wards  et.  al.,  238 

18.  The  admissions  made  by  a  party  ex- 
amined under  oath,  on  a  trifd  before  a  jus- 
tice, cannot  be  proved  in  the  appellate 


Court,  the  party  being  ki  Court  on  the 
trial  of  the  appeal,  and  not  then  examined. 

Ibid. 

19.  The  report  of  the  appraisers  appointed 
to  assess  the  benefit  to  land  by  drainage, 
is  only  prima  facie  evidence  of  the  amount 
of  benefit,  and  quantity  of  land  benefited. 
Eel  River^  <|*c.  Association  v.  Topp  et  a/., 

242 

20.  iSuit  upon  an  assigned  account  An- 
swer :  firsty  payment  to  the  assignor,  before 
notice  of  assignment,  setting  out  a  copy 
of  the  receipt ;  second^  settlement  witli  the 
assignor,  the  execution  of  a  note  for  the 
balance,  and  payment  of  the  note,  .setting 
out  a  copy.  On  the  trial,  the  defendant 
proved  the  loss  of  the  receipt  and  note, 
and,  without  proving  their  execution,  of- 
fered evidence  of  their  contents.  Hefd, 
that  4  216,  R.  S.  1843,  chap.  40,  is  con- 
tinued in  force  by  the  code  of  1852 ;  and 
evidence  of  the  contents  of  the  receipt  was 
admissible. — Forsythe  et  al  v.  Fark,     247 

21.  The  note,  having  been  executed  by  the 
party  offering  evidence  of  its  contents, 
was  not  within  the  statute,  and  the  evi- 
dence was,  as  to  it,  inadmissible.       Ifnd, 

22.  In  an  action  against  several  as  owners 
of  a  steamboat,  for  supplies,  the  assessor's 
list,  showing  to  whom  the  boat  was  as- 
sessed, together  with  proof  that  one  or 
more  of  the  persons  charged  as  owners 
had  given  in  the  boat  for  taxation,  is  ad- 
missible \i[)on  the  question  of  ownership. 
Holcroft  et  al,,  v.  IlaUxrt,  256 

23.  W^here  indorsers  place  their  names  upon 
the  back  of  a  negotiable  note  at  the  time 
of  its  execution,  in  the  absence  of  the  prior 
indorsement  of  the  payee,  perhaps  jmrol 
evidence  Ls  admissible  to  rebut  their  prima 
facie  liability  as  indorsers,  and  show  it  to 
be  that  of  makers ;  but  where  the  payee 
first  indorses  the  note,  evidence  is  not  ad- 
mis,sible  to  rebut  &\iq\{  prima  facie  liability 
of  the  subsequent  indorsers. — Snyd^'  v. 
Oatinan  et  a/.,  265 

24.  Suit  by  the  assignee  of  a  promissory 
note  against  his  assignor,  alleging  the  in- 
solvency of  the  maker.  A  judgment  had 
Ixjcn  obtained  on  the  note  against  the  ma- 
ker, and  executions  returned  mnVa  bona^ 
but  due  diligence  had  not  been  used  in 
bringing  the  suit.  Answer  :  that  diligence 
had  not  been  used  against  the  maker  of 
the  note,  who,  long  ailer  the  time  when 
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a  jadgmenfc  might  hftye  been  obtained 
against  him,  had  property  subject  to  exe- 
cation.  The  executions  issued  on  the 
judgment  against  the  maker  and  the  re- 
turns of  the  officer  were  offered  in  evi- 
dence, and  objected  to  by  the  assignor,  on 
the  ground  of  irrelevancy.  Held^  that  as 
it  docs  not  appear  but  that  the  judgment 
on  which  the  executions  issued  was  given 
in  evidence  without  objection,  and  as  the 
executions  and  returns  might  tend  to  show 
insolvency  at  a  given,  though  immaterial, 
time,  the  Court  can  not  say  the  evidence 
did  any  harm, — Dawson  v.  WalUt       269 

25.  As  the  evidence  is  not  in  the  record,  this 
Court  can  not  say  that  any  thing  was 
shown  tending  to  impeach  the  returns,  and 
if  not,  they  might,  when  legitimately  in 
evidence,  be  taken  as  conclusive,  in  the 
given  case.  Ibid. 

2G.  Where  the  secretary  of  a  railroad  com- 
pany, in  response  to  a  demand  for  a  copy 
of  a  written  contract  of  subscription,  shown 
to  have  Ixjen  in  the  possession  of  the  com- 
pany, answers  that  it  has  been  lost,  proof 
of  his  answer  is,  prima  fncie,  sufficient  to 
entitle  the  party  making  the  demand  to 
give  oral  proof  of  its  contents,  in  a  suit 
against  the  company. —  2Vw  Indianapolis 
^c.  Railroad  Co,  v.  Jewett^  278 

27.  It  Is  to  be  presumed,  from  the  character 
and  ordinary  duties  of  the  officer  who 
made  the  admission  of  its  loss,  that  he 
was  the  custodian  of  such  writings,  and 
therefore  his  admission  was  com()etent 
evidence  against  his  employer.  Ibid. 

28.  The  statutory  mode  pointed  out  by  2 
R.  8.,  §  284,  p.  93,  for  proving  the  acts  of 
a  corporation,  should  be  followed,  or  some 
legal  excuse  shown  for  not  following  it. 

lUd. 

29.  Where  the  Court  has  ordered  the  pni- 
duction  of  certain  minutes  of  the  lx)arti  of 
dirertoT>»,  and  the  party  in  whose  tx?half 
the  order  was  made  has,  in  ad'lition,  piven 
written  notice  to  the  companj-  to  pro<liuc, 
and  ha'^  demanded  of  the  secretary  a  sworn 
copy,  if  thoy  are  not  produced,  or  the  sworn 
copy  furnished,  oral  evidence  may  be  ^iven 
of  their  contents.  JUL 

30.  A  resolution  of  the  board  of  directors  re- 
quiring: the  stockholders  to  pay  an  install- 
ment of  10  |)er  cent,  every  thirty  days  on 
all  cash  subscriptions,  ontii  the  whole  is 


paid,  and  that  due  notice  thereof  be  giren, 
is  admissible  evidence  to  show  a  call  lor 
payment  of  an  installment  in  thirty  days 
from  date,  and  every  thirty  days  there- 
after.'—//eaff^em  T.  The  CincittfuUd,  4^. 
Railroad  Co.,  276 

31.  When  the  question  is  asked  a  witness, 
with  a  view  to  his  impeachment,  whether 
he  did  not  make  certain  statements  oat 
of  Court  on  the  same  subject,  and  differ- 
ing from  his  testimony  in  Court,  and  he 
answers  that  he  has  no  recollection  of  hav- 
ing made  them,  evidence  offered  for  the 
purpose  of  showing  that  he  had  made  such 
statements  is  inadmissible. — MendenhaU  H 
al.  V.  Banks,  284 

32.  Suit  by  the  guardian  of  an  insane  person 
to  set  aside  a  deed  made  by  his  ward,  on 
the  ground  that  the  grantor  was  of  un- 
sound mind  at  the  time  of  its  execution. 
On  the  trial,  the  Court  instructed  the  jury 
that  the  question  of  the  ward's  unsound- 
ness of  mind  was  one  of  fact,  for  (heir 
determination,  and  that  they  might  take 
into  consideration  the  ward's  appearance 
before  them.  The  deed  was  executed 
some  two  years  before  the  trial.  Held^ 
that  though  the  impression  made  by  the 
ap(x;arance  of  the  alleged  lunatic  upon 
the  jury  may  have  been  exceedingly  slight, 
the  Court  can  not  say  but  that  it  should 
have  had  its  elTeot,  when  considered  in 
connection  witVi  other  evidence. — KoiJe  et 
a/.  V.  Ellis,  Guardian,  ^c,  301 

o3.  On  a  trial  for  bigjimy,  tlie  admissions  of 
the  defendant  may  l)c  given  in  evidence  to 
prove  his  marriage. —  Tlie  State  y.  Seals, 

352 

34.  On  the  trial  of  tlii.s  cause  below,  the 
Court  permitted  the  plaintiff  to  read  in 
evidence  parts  of  a  book  having:  the  follow- 
ing title  page,  viz.,  "  By  authority  of  the 
General  Assembly ;  Statutes  of  the  State 
of  Ohio  of  a  gcncnil  nature,  in  force 
August  1854,  with  references  to  prior  re- 
pealed laws.  C'oUatod  and  compiled  by 
Jnxrph  R.  Swan.  Pulil-shed  in  pursuance 
of  tlie  act  of  Jpn'l  18,  ISfjl.  Cincinnati  : 
II  W.  Derby  4'  Co.  185 1,"  U  appeared 
fiom  the  next  page  of  the  hook,  that  the 
copyright  had  Ix^en  secured  by  the  pub- 
lislicrs.  Hell,  that  it  sufficiently  appeared 
thnt  the  book  was  a  printed  ^'^tuluto  book 
of  the  State  of  Ohio,  puiporting  to  have 
been  printed  under  the  authority  of  that 
State.— Kat^/jnv.  6fr//e/7A,  353 


INDEX. 


648 


85.  Sectkm  244  of  the  code,  which  allows 
the  party  producing  a  witness  to  impeach 
him,  bj  showing  that  he  has  made  state- 
ments different  from  his  present  testimony, 
does  not  authorize  such  impeachment  un- 
less a  proper  foundation  has  first  been 
laid,  by  asking  the  witness  whether  he 
made  the  statements  imputed  to  him ; 
calling  his  attention  to  the  time,  place  and 
person  involved  in  the  supposed  contra- 
diction.— Judif  et  al.  V.  Johnson.  371 

86.  The  erasure  of  a  writing  does  not,  per  ae^ 
prevent  a  suit  upon  it,  as  parol  evidence 
is  admissible  to  explain  the  circumstan- 
ces and  purx>08e  of  the  erasure. — John- 
9on  et  al*  v.  The  W(Aaahj  cj-c.  Plank - 
road  Co.,  389 

37.  Evidence  of  a  particular  act  of  immo- 
rality is  not  admissible  to  impeach  a  wit- 
ness, or  affect  his  general  character. — 
Wilson  Y.  The  State,  392 

38.  The  Court,  sitting  as  a  jury,  may  infer 
from  the  face  of  a  note  payable  "at  the 
Br.  at  Fort  Wayne,  of  The  Bk.  of  the 
State  of  Indiana"  that  it  was  intended  to 
be  payable  at  the  "  Branch  at  Fort  Wat/ne, 
of  the  Bank  of  the  State  of  Indiana" — 
Miller  et  al,  v.  Powers  et  ah,  410 

39.  Where,  in  a  suit  by  the  payee  of  a 
promissory  note,  the  note  is  given  in  evi- 
dence, the  defendant  may  give  in  evi- 
dence indorsements  of  })ayments  thereon, 
though  unsigned,  without  proof  of  the 
handwriting  in  which  they  are  made :  the 
burden  being  on  the  plaintiff,  from  whose 
possession  the  note  comes,  to  explain  by 
whom  and  for  what  purpose  the  indorse- 
ments were  made. — Bi-oton  v.  Qooden,  444 

40.  Where  no  issue  is  made  as  to  the  plain- 
tiff's interest  in  the  subject  of  the  action, 
evidence  tending  to  show  that  he  is  not 
the  real  party  in  interest  is  not  admissi- 
ble.— Staats  et  al.  v.  BarTce,  448 

41.  The  land,  for  the  use  and  occupation  of 
which  an  action  was  brought,  wjls  dc- 
scrikwd  in  the  complaint  as  situated  in  H. 
township,  of  S.  county.  The  witnesses 
did  not  state  where  the  land,  concerninn: 
the  use  of  which  they  testified,  was  situ- 
ated, but  Rpoke  of  it  as  the  plaintiff's  land, 
&c.  Beld,  that  the  evidence  of  identity 
was  prima  facie  sufficient,  and  devolved 
upon  the  defendant  the  burden  of  showing 
that  the  lands  were  different — Cochran 
T.  Dcdd.  476 


42.  A  cotemporaneous  parol  agreement  can 
not  be  set  up  to  vary  the  legal  effect  of  a 
written  instrument — Moore  v.  Pendleton^ 
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EXCEPTIONS. 
See  Bill  op  Exceftioks. 


EXECUTION. 

See  Exemption  fbom  Execution.      Shsb- 

IFFS'  Sales. 

Return  of  nulla  bona  to,  when  conclusive.  See 
Evidence,  24. 

Stay  of.     See  Replevin  Bail. 

Improvident  issue  of.  See  Shekiffs'  Sales,  11. 

1.  The  statute  requires  that  no  more  land 
shall  be  sold  by  the  sheriff  than  is  neoefr' 
sary  to  satisfy  the  execution,  unless  the 
same  is  not  susceptible  of  division,  and  t 
duty  is  thus  imposed  upon  him  which  ha 
may  not  omit  In  the  absence  of  contrary 
proof,  however,  it  will  be  presumed  that 
he  discharp^ed  his  duty  in  this  respect — 
Banks  et  al.  v.  Bales,  423 

2.  In  a  proceeding  to  obtiin  execution  upon 
a  judi^ment,  under  2  U.  S.,  ^  406,  p.  129, 
the  written  notice,  showing  tlio  names  of 
the  parties,  the  date  and  amount  of  the 
judjjjment,  &c,,  is  a  sufficient  complaint. — 

Simpson  v.  Wilson,  428 

3.  On  the  hearing  of  such  an  application,  the 
ex  parte  affidavit  of  the  plaintiff  should 
not  he  i*ccoived ;  he  should  be  examined 
orally,  under  oath.  Ibid, 

EXECUTORY  DEVISE. 
See  Will,  7. 

EXECUTORS  AND  ADMINISTRA- 

TORS. 

See  Decedents*  Estatks. 

1.  An  executor  can  not  by  an  entry  on  the 
appearance  docket  allow  a  cl  lim  in  his 
own  behalf  against  the  estate  of  his  testa- 
tor, but,  if  he  proceeds  under  the  statute, 
his  claim  must  pass  upon  the  issue  docket 
and  be  set  down  and  tried  as  any  other 
adversary  proceeding. — HuliHxrd  et  al.  v. 
IJuUKird,  25 

2.  In  setting  the  case  down  f<)r  trial  on  the 
issue  docket,  there  must  be  an  advenuy 
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party  named,  either  by  the  qiaimant,  in 
his  complaint,  or  by  the  Court  Ibid, 

8.  Either  party  may  claim  a  jury  for  the 
trial  of  the  issues  thus  formed.  Und. 

4.  A.  executed  to  B.  his  two  promissory 
notes,  "bearing  ten  per  cent  interest 
yearly  from  date."  AfVer  the  death  of  A., 
his  executors  and  the  payee  of  the  notes 
called  upon  two  persons  to  compute  the 
amount  then  due  upon  the  notes,  and  the 
supposed  balance  having  been  ascertained, 
a  part  of  the  amount  was  paid  by  the 
executors,  and  a  note  executed  by  them 
for  the  residue.  Suit  by  the  executors 
alleging  a  mistake  in  the  computation, 
and  to  recover  an  excess  alleged  to  have 
been  paid  by  them  over  the  sum  actually 
due.  E^d,  that  the  executors  could 
maintain  an  action  in  their  representative 
capacity  to  recover  the  money  thus  over- 
paid.— Qrimea  v.  Blake^  Executor ^  4^.,  160 

6.  The  note  given  by  the  executors,  if  it 
could  have  been  enforced,  would  have 
been  collectable  out  of  the  assets  of  the 
estate  in  their  hands,  and  not  out  of  their 
individual  property.  Ibid, 

6.  A  naked  power  of  disposition  given  by 
will  to  an  executor  gives,  him  no  title  to 
the  land.  —  Thompson^  Executor,  ^c  v. 
Sclienck  et  a/.,  194 

7.  Suit  upon  an  executor's  bond ;  averring 
ibr  breach  that  the  executor  did  not  per- 
form the  conditions  of  his  bond,  in  this : 
that  without  authority  so  to  do,  he  loaned 
the  moneys  of  his  intestate  to  one  A,, 
taking  her  note  therefor;  that  aflerward 
he  procured  one  B,  to  sign  said  note  as 
surety,  for  the  purpose  of  enabling  him  to 
settle  the  estate,  and  with  the  agreement 
that  when  the  estate  was  settled  B.  should 
be  released  a^  surety,  and  the  executor 
become  surety  thereon  in  his  stead ;  that 
concealing  the  circumstances  under  which 
B.  had  been  induced  to  execute  the  note 
as  surety,  and  the  insolvency  of  -4.,  the 
executor  had  procured  the  Probate  Court 
to  nccopt  the  note  as  money,  in  the  fjnal 
settlement  of  the  estate,  and  afterward 
refused  to  liecorae  surety  on  said  note; 
that  in  a  suit  on  the  note,  B.  was  dis- 
charged on  account  of  the  circumstances 
under  which  his  signature  was  procured, 
and  the  said  A,  was  insolvent  Prayer 
that  the  settlement  be  set  aside,  &c. 
Edd,  that  tha  circumstanoea  under  which 


BU  signature  to  the  note  was  proeursd 
did  not  invalidate  the  note  as  to  him ;  as 
the  parol  agreement  made  by  the  execator 
could  not  be  given  in  evidence  to  vary  the 
terms  of  the  note. — The  State  ex  reL,  4^ 
V.  OveHurf,  261 

8.  The  note  being  valid,  there  was  no  fraud 
in  the  settlement  of  the  executor ;  and  the 
&ct  that  the  collection  of  the  note  had 
been  defeated  does  not  affect  the  case. 

Und. 

9.  A,,  being  himself  the  administrator  of  the 
estate  of  B.^  filed  a  claim  against  said 
estate,  which  was  entitled  and  docketed, 
"-4.  V.  The  KHate  of  B:*  The  record 
states  that  the  "defendant'*  appeared, 
answered,  and  went  to  trial.  After  the 
filing  of  the  transcript,  the  appellant  rep- 
resented to  this  Court,  by  petition,  that 
as  guardian  of  the  only  heir  of  B.,  he 
had  appeared  and  made  the  defense  below, 
and  asked  leave  to  prosecute  the  appeal. 
Edd,  that  after  the  showing  made  by  his 
petition,  the  guardian  could  not  be  heard 
to  object  that  no  adversary  party  was 
named  in  the  claim. — Devoid  Quardian  of 
Tufts  V.  Ealstead,  287 

EXEMPTION  FROM  EXECUTION. 

An  execution  debtor,  at  the  time  of  the  levy 
of  an  execution  u)X)n  his  property,  and  at 
the  time  of  the  sale  thereon,  had  left  the 
house  where  he  had  resided  with  his  fam- 
ily, to  avoid  criminal  process,  and  though 
fi^quently  seen  in  the  county,  his  usual 
whereabouts  were  unknown.  His  prop- 
erty remained  in  the  house  he  had  lately 
occupied,  but  his  family  were  temporarily 
at  the  house  of  his  brother.  Eeld^  that 
these  facts  did  not  justify  the  conclusion 
that  the  execution  debtor  had  ceased  to  be 
a  resident  householder,  or  had  lost  his 
right  to  the  benefit  of  the  exemption  law. 
— Norman  v.  Bellman  et  al.,  156 


F. 

FEES. 

Of    County    JVeaaurer,       See  TacASUitEB, 
County,  1. 

Of  County  Clerk,     See  Clerk. 

FORECLOSURE  OP  MORTGAGE. 

See  MOBTQAGB. 
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FORFEITURE. 

iJimUcdim  of  actions  for.  See  Limitations, 
1,2. 

FRAUD. 

See  Tbusts,  2,  8. 

L  Suit  hy  the  Trueteea  of  the  Vincermes 
University  agtinst  Judah,  to  recover  the 
Talue  of  certain  bonds  of  the  State  of 
Jhdianof  and  the  coupons  thereto  attached, 
received  by  him  as  the  attorney  of  the 
Univereity  and  converted  to  his  own  use. 
Answer,  admitting  the  reception  and  de- 
tention of  the  bonds,  and  setting  up  bj 
way  of  set  o^  or  counter  claim,  that  the 
trustees  were  indebted  to  him  in  a  large 
•am  for  services  as  attorney,  in  conduct- 
ing suits  for  them  to  establish  their  title 
to  the  Seminary  township  in  Oibson 
county,  and  in  procuring  the  passage  of 
the  law  compromising  said  claim  by  the 
issuing  of  said  State  bonds,  and  for  ex- 
penses necessarily  incurred  in  procuring 
the  passage  of  said  law,  under  the  order 
of  the  trustees,  by  which  alone  said  bonds 
were  procured.  Reply :  As  to  the  ex- 
penditures, that  the  friends  of  the  State 
tlniyersity  contributed  as  much  as  de- 
fendant to  the  passage  of  said  law ;  that 
defendant  unlawfully  and  corruptly  in- 
curred said  expenses  in  hiring  certain 
persons  to  aid  him  in  improperly  influ- 
encing members  of  the  Legislature,  and 
to  bribe  such  members,  without  the 
knowledge  or  consent  of  said  trustees ; 
and  that  when  said  unlawful  and  corrupt 
acts  became  known  to  them  they  repu- 
diated the  same.  Held^  that  as  the  Court 
can  not  judicially  know  whether  or  not 
there  are  proper  and  legitimate  modes  of 
using  money  in  procuring  the  concurrence 
of  the  members  of  the  Legislature  in  such 
settlement,  it  can  not  say  that  the  averment 
of  the  answer,  that  the  passage  of  the  law 
was  procured  by  the  expenditure  of  said 
money,  was  immaterial  or  vicious. — Judah 
V.  The  trustees  of  the  Vtncennes  Uni- 
versity, 56 

2.  An  issue  can  not  be  made  collaterally, 
nor  by  the  State  directly,  to  determine 
the  conduct  and  motives  of  members  of 
the  Legislature.  Ibid. 

3.  But>  qu<Bre :  If  a  party  judicially  seeking 
his  rights  under  and  by  virtue  of  a  statute, 
avers,  in  his  pleading,  that  the  statute 
owes  its  existence  to  illegal  and  immoral 
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practioe6»  would  he  not  thereby  deprive 
himself  of  the  right  to  recover?         Ibid. 

4.  When  knowledge  was  brought  home  to 
the  trustees,  of  the  fraudulent  and  im- 
moral acts  of  their  agent,  they  might  have 
refiised  to  receive  any  more  of  the  bonds, 
and,  by  a  proper  course,  rendered  value- 
less those  in  the  hands  of  their  ag!ent,  or 
any  other  person  having  notioe.         Ibid. 

5.  After  knowledge  of  the  fraudulent  acts 
was  brought  home  to  the  trustees,  they 
could  not  avail  themselves  of  the  benefit, 
and  cast  aside  the  burdens  of  the  compro- 
mise. Ibid. 

6.  If  a  representation  made  by  a  vendor  of 
goods  is  not  known  by  him  to  be  false,  or 
is  not  used  with  intent  to  deceive,  it  will 
not  amount  to  fraud,  although  really  false ; 
but  the  misrepresentation  of  a  fact  known 
by  the  party  making  the  statement  to  be 
untrue,  amounts  to  a  fraud  in  law,  if  the 
misrepresentation  be  naturally  calculated, 
or  be  expressly  intended,  to  induce  a  per- 
son to  act  thereon,  so  that  he  may  be  pre- 
judiced.— Zeliner  v.  Kepler^  290 

7.  There  are  probably  cases  which  form  ex- 
ceptions to  these  rules-— cases  where  a 
porty  may  rescind  a  contract  for  false  rep- 
resentations not  known  to  be  fidse  by  the 
party  making  them.  Ibid. 

8.  Suit  by  A.  against  B.  and  0.  The  com- 
plaint alleged,  that  B.,  conspiring  with  0. 
to  defraud  the  plaintiff,  executed  to  him  a 
written  assurance  and  inducement,  as  fol- 
lows, viz.,  **  If  you  will  let  C.  have  them 
horses,  I  will  go  his  bail  for  the  making 
of  the  deed,  whenever  the  letter  comes 
with  the  number  and  range  in ;  if  he  does 
not^  I  will  pay  you  two  hundred  dollars 
for  your  horses ;"  that  the  plaintiff  was 
thereby  induced  to  deliver  to  C,  who  was 
insolvent,  two  horses,  worth  one  hundred 
dollars  each ;  that  confiding  in  the  honesty 
of  said  B.  and  (7.,  plaintiff  expected  that 
they  would,  on  the  faith  and  obligation  of 
said  written  instrument,  pay  to  him  the 
full  value  of  said  horses ;  that  before  that 
time,  C.  had  represented  to  one  D.,  that 
he  was  the  owner  of  an  undivided  interest 
in  two  certain  tracts  of  land,  which  he 
would  sell  and  convey  to  said  2>.,  if  he 
would  procure  from  plaintiff,  and  deliver 
to  him,  said  C,  the  two  horses  above 
named,  to  which  proposal  />.  assented; 
that  afterward,  and  before  the  execution 
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hj  B,  of  the  instrnment  above  recited, 
both  B.  and  0.  well  knew  that  G.  had  no 
interest  in  one  of  said  tracts  of  land,  yet 
intending  to  cheat  and  defraud  plaintii!) 
they  concealed  such  knowledge  from  him, 
and  induced  him  to  deliver  said  horses  to 
C7.  Hdd,  that  viewing  the  complaint  as 
counting  upon  the  written  contract  of  B,, 
it  was  bad;  since  it  was  immaterial 
whether  C.  had  title  to  the  lan^s  at  the 
time  that  instrument  was  made,  or  not,  so 
that  he  had  title  at  the  time  the  deed  was 
to  be  made. — Harahman  et  al,  v.  Paxsan^ 

512 

9.  The  complaint  was  bad,  viewed  as  count- 
ing upon  the  alleged  tort :  1.  Because  a 
general  averment  of  fraud  amounts  to 
nothing.  2.  Because  it  is  not  shown  that 
the  plaintiff  was  a  party  to  the  arrange- 
ment between  C,  and  Z>.,  or  was  even 
cognizant,  at  the  time  he  delivered  the 
horses,  of  the  representations  made  by  C 
3.  Because  the  complaint  shows  that  the 
plaintiff  relied  upon  the  written  guaranty 
of  JL,  and  not  upon  CPs  title  to  the  land. 

Ihid. 

FRAUDS,  STATUTE  OF. 

1.  A  contract  which  is  personal  in  its  char- 
acter, and  which  would  terminate  with 
the  death  of  the  party  making  it,  as  a 
contract  for  personal  services,  though  for 
an  indefinite  period,  or  for  a  term  of  years, 
might,  by  the  death  of  the  party,  be  per- 
formed within  one  year ;  and  hence,  is  not 
within  the  fifth  subdivision  of  ^  1,  of  the 
Statute  of  Frauds. — Hill  et  al  v.  Jamieson, 

125 

2.  A  Court  of  Equity  will  not  permit  the 
Statute  of  Frauds  to  be  set  up  as  a  defense 
by  a  party  infected  with  fraud ;  and  parol 
trusts  of  real  estate  are  frequently  estab- 
lished in  direct  contravention  of  the  statute, 
upon  the  principle  that  instruments  which 
would  have  been  executed,  or  would  have 
existed,  but  Ibr  fi^aud,  are  to  be  treated  as 
if  actually  executed  and  existing. — Arnold 
V.  Cord,  111 

3.  Where  a  lease  of  land  is  for  a  term  within 
the  Statute  of  Frauds,  and  for  that  reason 
required  to  be  in  writing,  and  the  lessee 
executes  notes  to  the  lessor  for  the  rents, 
and  takes  possession  of  and  occupies  the 
premises  leased  during  the  term,  the  ques- 
tion whether  the  contract  could  have  been 


enforced  if  either  party  had  refused  to 
perform  it  before  the  expiration  of  the 
term,  is  not  involved,  and  the  lessee  is 
liable  to  pay  the  notes.  Qib&on  et  al.  v. 
Wilcoxeny  333 

4.  Suit  by  a  father  for  the  wages  of  a  minor 
son.  Answer :  Greoeral  denial.  On  tht 
trial,  the  defendant  offered  to  prove  that 
the  father  had  verbally  agreed  that  the 
son  should  work  for  defendant  until  he 
arrived  at  his  majority,  his  clothes,  board 
and  schooling  to  be  provided  by  defendant 
in  return  for  his  services,  but  the  evidence 
was  rejected.  Befd,  that'  the  contract, 
though  not  reduced  to  writing,  was  not 
void,  but  merely  voidable ;  as  the  Statute 
of  Frauds  does  not  operate  to  vacate  such 
contracts,  but  only  to  inhibit  all  actions 
brought  to  enforce  them,  ^-^  Faioler  r. 
Burget,  341 

FORT  WAYNE  AND  SOUTHERN 
RAILROAD. 

8ee  Ratlboads,  18. 

If  the  charter  of  the  Fort  Wayne  and 
SoutJiem  Railroad  Company,  approved 
January  15,  1849,  was  not  accepted  by 
the  persons  named  as  corporators  prior  to 
the  taking  effect  of  the  new  Constitution, 
it  could  not  afterward  be  accepted  nor  any 
corporation  organized  under  it;  as  J  13, 
art.  11  of  the  Constitution  prohibits  the 
creation  of  any  corporation  through,  or 
by  virtue  of,  any  special  act  or  charter. 
— The  Stale  ex  rel.,  ^c  v.  Dawson  et  al. 

40 

G. 

GUARDIAN  AND  WARD. 
See  Insanity,  1,  2. 

1.  The  common  law  rule  is  that  guardians 
must  keep  their  wards  employed  in  earn- 
ing their  own  support,  rather  than  permit 
them  to  consume  in  idleness  the  principal 
of  their  patrimony. — The  Stale  ex  rel.,  ^c. 
v.  Cla9%  97 

2.  If,  however,  the  ward  is  physically  un- 
able to  earn  such  support,  or  can  not  do  it 
without  encroaching  upon  the  time  ne- 
cessary to  acquire  a  good  English  educa- 
tion, and  the  ward  has  property,  the 
guardian  may  use  such  property  for  the 
support  and  education  of  the  child.    IM., 
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8.  The  Reyised  Statotes  of  1838  did  not  re- 
strict this  common  law  power  of  a  guar- 
dian ;  and  expenses  properly  incurred  by 
him  in  the  maintenance  of  his  ward,  might 
be  allowed  to  him  by  the  Ck>urt,  in  a  suit 
by  his  ward  on  his  bond.  Ibid. 

^  The  proceedings  upon  a  guardian's  peti- 
tion for  the  sale  of  the  real  estate  of  his 
ward  are  ex  parte  in  their  character,  and 
hence  a  suit  will  not  lie  by  the  ward  U> 
reriew  a  judgment  rendered  therein. — 
Davidson  v.  Lindsay,  ISQ 


H. 

HIGHWAYS. 
See  Streets. 

1.  A  legal  public  highway,  in  actual  use,  is 
not  embraced  in  a  general  covenant  against 
incumbrances. — Scribner  y.  Edmes,     142 

2.  If  the  land  oyer  which  a  highway  passes 
has  been  seized  and  appropriated  to  that 
purpose  by  the  right  of  eminent  domain, 
the  freehold  still  technically  remains  in 
the  owner  of  the  soil,  and  a  covenant  of 
seizin  is  not  broken  by  the  existence  of 
such  an  incumbrance  upon  the  land  con- 
veyed.— Vattghn  y.  Stutaker,  338 

3.  The  same  rule  obtains  where  the  owner 
himself  grants  the  right  of  way  for  a  high- 
way or  street  over  the  soil  owned  by  him. 

Ibid. 

4.  But  where  the  owner  of  land,  by  deed, 
conveys  a  part  thereof  to  another,  to  be 
used  and  occupied  as  a  street,  together 
with  the  reversion  and  remainder,  and  all 
the  estate,  right,  title,  &c.,  of  such  owner 
in  and  to  tluB  same,  no  interest  is  left  in 
such  owner  that  can  be  sold  and  conveyed 
by  him.  Ibid. 

6.  Prosecution  for  obstructing  a  public  high- 
way, by. "  erecting  and  maintaining  a  fence 
and  stable  thereon."  Eeld^  that  the  man- 
ner of  the  obstruction  was  sufficiently  set 
out  and  charged, — Boyer  v.  Tlie   State, 

451 

HOUSEHOLDER. 

An  execution  debtor,  at  the  time  of  the 
levy  of  an  execution  upon  his  property, 
and  at  the  time  of  the  sale  thereon,  had 
left  the  house  where  he  had  resided  with 
his  fi&mily,  to  avoid  criminal  process,  and 


though  frequently  seen  in  the  county,  his 
usual  whereabouts  were  unknown.  His 
property  remained  in  the  .house  he  had 
lately  occupied,  but  his  family  were  tern* 
poraril}'  at  the  house  of  his  brother.  HtH 
that  these  &cts  did  not  justify  the  conclu- 
sion that  the  execution  debtor  had  ceased 
to  be  a  resident  householder,  or  had  lost 
his  right  to  the  benefit  of  the  exemption 
law. — Norman  v.  BeUtnan  et  a/.,  156 

HUSBAND  AND  WIFE. 

1.  Proceedings  by  creditors  to  set  aside  a 
mortgage  alleged  to  have  been  firaudulently 
made  by  the  debtor.  The  mortgagor, 
mortgagee,  and  an  assignee  of  the  mort- 
gage were  made  defendants.  The  mort- 
gagor was  de&ulted,  and  the  other  de- 
fendants answered  by  general  denial 
Hdd,  that  the  wife  of  the  mortgagor  was 
not  a  competent  witness  to  prove  declara- 
tions of  the  mortgagee,  tending  to  show  his 
knowledge  of  the  fiuudulent  purpose  with 
which  the  mortgage  was  executed. — Per-^ 
rin  et  al.  v.  Mmson  et  al,  72: 

2.  A  surviving  wife  is  entitled  to  the  sunk 
of  $300,  allowed  to  her  by  1  R  S.,  §  21, 
p.  251,  notwithstanding  she  may  have  ac- 
cepted the  provision  made  for  her  by  the- 
will  of  her  husband. — Loring  v.  CrafU 
Executor^  iSf'c,  110' 

3.  An  action  in  relation  to  the  separate  prop* 
erty  of  a  married  woman  may  be  prosecu- 
ted in  her  name  alone,  or,  at  her  option,, 
jointly  by  herself  and  husband. — Martin- 
dale  V.  Tibbetts  et  al,,  200* 


I. 

IMPEACHMENT. 
Of  witness.     See  EyiDENCE,  31,  35,  37. 
Of  judgment  for  fraud.     See  JunoMENT,  9? 
Of  verdict.     See  Verdict,  2. 

INDIANAPOLIS  AND  CINCINNATI 
RAILROAD  COMPANY. 

1.  There  is  nothing  peculiar  in  the  charter 
of  the  Indianapolis  and  Cincinnati  Bail- 
road  Company  which  wouM  prevent  the 
Legislature  from  requiring  her  to  pay  for 
the  killing  of  animals  upon  her  road,  in 
default  of  keeping  it  fenced. — Indianapolis, 
4*c.  Bailroad  Co,  v.  Kercheual,  84 
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2.  The  cost  of  making  and  keeping  the 
fences  in  repair,  or  the  amount  paid  in  the 
way  of  damages  for  stock  killed,  does  not 
'^detract  from  or  affect  the  profits  of  the 
corporation,"  in  the  sense  intended  hy  her 
chaker.  Ibid, 

INDICTMENT. 

^br  retailing  liquor.   See  Cbiminal  Law,  26. 

1.  Indictment,  charging  that  one  il.,  on,  &c., 
ntf  &c.,  "eight  pieoes  of  false,  foi^ged  and 
counterfeit  coins,  each  piece  thereof  re- 
sembling, or  intended  to  resemble,  and  pass 
for,  a  genuine  piece  of  the  American  gold 
coin,  which  was  then  and  there  current 
in  the  said  State  of  Indiana^  called  a 
dollar,  unlawfully,  &lsely,  and  deceitfully 
did  then  and  there  utter,  publish,  and  put 
off  as  true  and  genuine,  to  one  B.;  he,  the 
said  A.f  then  and  there  well  knowing  the 
same  to  be  false,  forged  and  counterfeit, 
with  intent  then  and  there  to  defraud  the 
said  B.J  contrary  to  law."  Hddt  that  the 
indictment  was  sufficient,  under  the  sta- 
tute.— McGregor  v.  The  State,  9 

'2.  The  allegation  that  the  coins  passed  re* 
sembled,  or  were  intended  to  resemble 
genuine  coin,  was  surplusage ;  and  hence, 
though  in  the  alternative,  could  not  vitiate 
the  indictment  lUd. 

•3.  Felonies  belonging  to  the  same  class,  and 
growing  out  of  the  same  transaction,  may 
sometimes  be  joined  in  different  counts 
'of  the  same  indictment,  and  without  the 
prosecutor  being  put  to  his  election.     Ibid. 

4.  Such  joinder  is  matter  of  practice  for 
the  discretion  of  the  Court,  to  be  exercised 
under  an  enlightened  sense  of  justice  and 
humanity.  Ibid. 

5.  An  indictment  will  lie  for  an  assault  and 
battery  with  intent  to  commit  a  larceny. 
•^ComeiUe  v.  The  State,  232 

6.  The  assault  and  battery  is  sufficiently 
charged,  where  the  indictment  alleges 
"  that  the  defendant  did,  in  and  upon  one 
A ,  unlawfully,  feloniously  and  maliciously 
make  an  assault,  and  did  unlawfully, 
maliciously  and  feloniously  touch,  strike 
and  wound  the  said  AJ*  Ibid. 

INDORSER. 

1,  The  consent  of  the  indorser  of  a  promis- 
sory note  that  suit  against  the  maker  may 


be  postponed,  need  not  be  in  writiDg,  nor 
based  on  a  consideration,  in  order  to  con- 
tinue the  liability  of  the  indorser.-— J^nee 
T.  Kiersteadf  91 

2.  Where  time  has  been  granted,  and  the 
license  is  afterward  revoked  by  the  in- 
dorser,  the  indoi^e  must  bring  srat 
against  the  maker  within  a  reasomible 
time  afler  notice  of  such  revocation;  as 
the  case  then  stands,  as  to  future  time,  as 
if  no  such  consent  had  been  given.    Ildd. 

3.  Where  a  party  places  his  name  upon  the 
back  of  a  negotiable  promissory  note, 
creating  a  liabiHty  in  &vor  of  the  payee, 
the  presumption  is  that  he  intends  to 
assume  the  liability  of  an  indorser,  and 
nothing  more ;  but  this  presumption  may 
be  controlled  by  parol  evidence,  showing 
that  he  in  fact  intended  to  assume  the 
liability  of  a  maker,  in  which  case  he  will 
be  regarded  as  a  joint  maker. — SHI  et  oL 
V.  Lealict  236 

4.  Where  the  names  of  indorsers  appear 
upon  a  note,  without  any  date,  the  in- 
dorsements will  be  presumed  to  have  been 
made  at  the  date  of  the  note. — Snyder  v. 
Oatman  et  al.,  265 

5.  Where,  at  the  time  of  the  execution  of  a 
note  not  governed  by  the  law  merchant, 
but  still  negotiable,  third  persons  place 
their  names  on  the  back  of  it,  in  the 
absence  of  the  prior  indorsement  of  the 
payee,  their  liability  is,  prima  fade,  that 
of  indorsers ;  and  there  would  be  bo  vari- 
ation in  this  rule  when  applied  to  notes 
negotiable  by  the  law  merchant.        Ihid, 

6.  Where  indorsers  place  their  names  npon 
the  back  of  a  negotiable  note  at  the  time 
of  its  execution,  in  the  absence  of  the 
prior  indorsement  of  the  payee,  perhap6 
parol  evidence  is  admissible  to  rebut  their 
prima  facie  liability  as  indorsers,  and  show 
It  to  be  that  of  makers;  but  where  the 
payee  first  indoi'ses  the  note,  evidence  is 
not  admissible  to  rebut  such  prima  facie 
liability  of  the  subsequent  indorsers.   Ibid. 

7.  Suit  against  the  makers  and  indorsers  of 
a  promissory  note,  made,  and  payable,  in 
Illinois.  Hddj  that  as  the  note  was  not 
payable  to  oixler  or  bearer  in  a  bank  in 
this  State,  no  cause  of  action  was  shown, 
under  our  law,  against  the  indorsers. — 
Broum  v.  Bunn,  406 
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&  ff  the  indoneineiits  weie  made  in /0ifMM, 
•ad  governed  by  the  law  of  that  State 
Bodi  law  should  have  been  pleaded,   lUd, 

INFORMATION. 

Against  Corporations.    See  Quo  Wabbavto. 

L  Inibnnation  charging  that  the  defendant 
lived  in  open  and  notorious  fbmication, 
from  September  20, 1858,  until  October  25, 
1859.  The  affidavit  upon  which  the  infor- 
mation was  based,  charged  the  offense 
from  October  20,  1858,  until  September  25, 
1859.  Held,  that  the  information,  was 
good,  on  motion  in  arrest — The  State  v. 
Meoordj 


^•r^  ^IU%«^ 


2.  In  a  prosecution  f<v  cuttiqg  a  trea^rf^n 

6  of  tSe  tt^e 


3.  On  the  trial  of  an 
lunacy,  the  Court  may,  of  its  own  m 
order  an  examination  of  the  alleged  luna^^ 
tic  before  the  jury;  and,  ordinarily,  it 
would  not  be  erroneous  to  make  such 
order  on  motion  of  persons  interested; 
but  where  it  does  not  appear  that  any  of 
the  triers  of  the  question  desired  such 
examination,  it  is  no  abuse  of  discretion 
lor  the  Court  to  refuse  an  application  of 
the  person  bringing  the  information  to 
have  the  examination  made. — Jonee  v.  Van 
Qandy,  490 

INJUNCTION. 

1.  A  Master  Commissioner  is  not  authorized 
to  grant  an  injunction. — Qlaae  v.  The 
Board  of  ComfnissionerSj  4^.,  113 

2.  A  temporary  injunction  was  granted  in 
vacation  by  a  judge  of  the  Circuit  Court, 
without  notice  to  the  defendants.  At  the 
next  term  of  the  Court*  the  defendants 
appeared  and  filed  a  demurrer  to  the 
petition ;  and  pending  the  demurrer,  pray- 
ed an  appeal  to  the  Supreme  Court  from 
the  order  made  in  vacation.  Ueldf  that 
the  appeal  was  authorized  by  the  statute. 
—Flagy  et  al,  v.  Sloan,  432 

3.  The  granting  of  the  temporary  injunction, 
without  notice,  was  erroneous.  Ibid. 

4.  Quare:  Whether  an  appeal  will  lie  from 
a  restraining  order.  Ibid, 


5.  An  appeal  will  not  lie  to  the  Supreme 

Court  from   the  action  of  the  Court,  or 

judge,  below,  in  granting  a  temporary  re- 

Btraining  order. — Cincinnati,  ^c  BaUroad 

Co,  V.  Huncheon,  436 

6.  Suit  to  recover  for  the  use  and  occupation 
of  land.  The  defendant  filed  an  affidavit, 
in  the  nature  of  a  complaint  for  an  in- 
junction, praying  that  the  suit  might  be 
enjoined  until  the  determination  of  a  cer- 
tain other  suit  involving  the  title  to  the 
bind.  SemKe,  that  the  proceedings  on  the 
application  for  an  injunction  did  not  con- 
stitute any  part  of  the  record  of  the  suit 
ibr  use  aiid  occupation.«-CbcAra»  v.  Dodd, 

476 


INSANITY. 


the  luid  of  another,  the  value  of  t^  tr^e 
constitutes    the    basis    upon  whi<|i  uie 
penalty  is  estimated, 
age  to  the  owner 
the  information.- 

etal;  '  V    ji^j^   -» sound  mindj  at  the  time  of  its  ezecutiouc 

informadup    for  *^  wJfcjftriali  the  Court  instructed  the  juqr 


that  the  j^Aestion  of  the  ward's  unsound- 
mind  was  one  of  fiust,  for  their 
determination,  and  that  they  might  take 
into  consideration  the  ward's  appearance 
before  them.  The  deed  was  executed 
some  two  years  before  the  trial.  Held, 
that  as  the  evidence  is  not  in  the  record, 
the  Court  can  not  say  but  that  such  a 
compai'ative  mental  condition  of  the  ward, 
at  the  time  of  making  the  deed,  and  at 
the  time  of  the  trial,  may  have  been 
shown,  as  would  justify  the  instruction.— 
Koile  et  al.  v.  Ellis,  Quardian,  ifc,     301 

2.  "[^hough  the  impression  made  by  the 
appearance  of  the  alleged  lunatic  upon 
the  jury  may  have  been^  exceedingly 
slight,  the  Court  can  not  say  but  that  it 
should  have  had  its  effect,  when  con- 
sidered  in  connection  with  other  evidence. 

Ibid. 

3.  On  the  trial  of  an  information  for  lunacy, 
the  Court  may,  of  its  own  motion,  order 
an  examination .  of  the  alle^rod  lunatic 
before  the  jury  ;  and,  ordinarily,  it  would 
not  be  erroneous  to  make  such  order  on 
motion  of  persons  interested ;  but  where 
it  does  not  appear  that  any  of  the  triers 
of  the  question  desired  such  examination, 
it  is  no  abuse  of  discretion  for  the  Cburt 
to  refu^^  an  application  of  the  person 
bringing  the  information  to  have  the  ex- 
amination nude. — Jones  v.  VanOuttiy,  490 


550 


INDEX. 


INflTRUCTIONa 
See  Bill  or  Ezchakge,  2. 

1.  Where  instructions,  although  erroneous 
upon  a  state  of  &cts  that  might  he  sup- 
posed, are  more  favorable  to  the  appellant 
than  he  could  have  asked,  upon  another 
state  of  &cts  which  might  have  existed, 
the  Supreme  Court  will  not  disturb  the 
judgment,  the  evidence  not  being  in  the 
record. — Baekett  v.  Small,  81 

2.  An  instruction  which  leaves  it  to  the 
jury  to  measure  the  damages  from  their 
opinion  of  the  value  of  an  article,  without 
reference  to  the  evidence,  is  erroneous. 

Ibid. 

3.  If  instructions  are,  at  the  proper  time, 
required  to  be  reduced  to  writing,  and 
some  are  given  orally,  it  is  error ;  but  if 
no  exception  is  taken,  the  error  is  waived. 
— EeasUm  v.  The  Cincinnati,  ^c  Bailroad 
Co.,  275 

i.  Where  the  Court  permits  improper  tes- 
timony to  be  given  to  the  jury,  and  after- 
ward corrects  the  error,  and  instructs  them 
to  disregard  the  evidence,  the  parties  are 
not  injured. — Zefmer  v.  Kepler,  290 

5.  Where  the  record  does  not  show  for  what 
reason  an  instruction  was  refused,  nor  ex- 
clude the  presumption  that  it  was  for  some 
other  reason  than  its  supposed  illegality, 
this  Court  will  presume  that  the  ruling 
was  correct — KijiU  et  al,  v.  Ellis,  Quard- 
ion,  4*<^,  301 

6.  A  charge  given  to  the  jury  by  the  Court 
below  will  not  be  examined  in  the  Su- 
preme Court,  where  a  new  trial  was  not 
asked  for  on  the  ground  that  the  charge 
was  erroneous. — Smith  v.  AUen,  316 

7.  Where  a  special  instruction  is  asked  of 
the  Court,  it  may  be  given  with  an  ex- 
planation or  modification,  provided  such 
explanation  is  reduced  to  writing ;  but  it 
is  error  to  gi^e  such  modification  verbally. 
— Lung  V.  Deal,  349 

8.  It  is  erroneous  for  the  Court,  in  an  in- 
struction to  the  jury,  to  assume  that  cer- 
tain facts  have  been  proved,  instead  of 
leaving  the  jury  to  determine  as  to  what 
has  been  proved. — Stoats  et  al.  v.  Burke, 

448 

9.  Suit  to  recover  money  alleged  to  have 
been  paid  to  a  constable,  on  an  execution 


•gainst  the  plaiDtilE  as  inrBty  for  the  de- 
fendant On  the  trial,  the  Court  refused 
to  instruct  the  jury,  on  application  of  the 
defendant,  that  the  plaintiff  could  not  re- 
cover unless  the  money  was  paid  on  an 
execution  against  the  defendant,  on  which 
the  plaintiff  was  surety  for  the  defendant ; 
and  instead  thereof  instructed  the  juiy 
that  the  essence  of  the  action  was  the 
payment  of  the  money  by  the  plaintiff  on 
the  defendant's  debt,  and  for  his  benefit, 
and  that  it  was  immaterial  whether  the 
money  was  paid  on  an  execution  against 
the  defendant  on  whidi  the  plaintiff  was 
surety.  Held,  that  the  instruction  moved 
by  the  defendant  was  pertinent  to  the 
issue,  and  should  have  been  given,  and 
that  the  instruction  given  was  inapplica- 
ble to   the   evidence. — Jones  v.   Bedcer, 

452 

INSURANCE. 

1.  It  is  well  settled  as  a  general  principle 
of  maritime  law,  that  where  goods  arejel' 
tisoned  from  a  ship,  on  account  of  the  perils 
of  the  sea,  to  preserve  the  vessel,  all  parties 
interested  must  contribute  pro  rata  to 
make  up  the  loss. — Toledo,  <fc.  Insurance 
Co.  Y.  Speares,  52 

2.  Goods  carried  on  deck  are  an  exception 
to  this  rule,  unless  they  are  so  carried 
according  to  common  usage  and  the  course 
of  trade,  on  the  voyage  for  which  they 
were  shipped.  lUi. 

3.  No  notice  to  the  underwriters  of  the  ex- 
istence of  sucl^  custom  is  necessary,  as 
they  are  bound  to  know  the  usage  of  the 
particular  trade.  Ibid, 

INTEREST. 
See  Usury. 

1.  An  action  of  foreclosure  will  lie  upon  a 
mortgage  for  interest  due  upon  the  notes 
secured  thereby,  though  no  part  of  the 
principal  is  due. — Smart  v.  McKay  et  al,, 

45 

2.  A.  executed  to  B.  his  two  promissory 
notes, "  bearing  ten  per  cent  interest  yearl}' 
from  date."  Afler  the  death  of  A,,  hfe 
executors  and  the  payee  of  the  notes  called 
upon  two  persons  to  compute  the  amount 
then  due  upon  the  notes,  and  the  sup- 
posed balance  having  been  ascertained, 
a  part  of  the  amount  was  paid  by  the 
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ezeeators,  and  a  note  executed  by  them 
for  the  residue.  Suit  by  the  executors  al- 
leging a  mistake  in  the  computation,  and 
to  recoYer  an  excess  alleged  to  have  been 
paid  by  them  over  the  sum  actually  due. 
Blddt  that  a  &ilure  to  pay  the  interest 
annually,  even  if  it  could  have  been  re- 
quired before  the  notes  fell  due,  did  not 
authorize  a  compounding  of  the  interest, 
•  unless  an  agreement  had  been  made  to 
pay  interest  on  the  interest. — Qrimes  v. 
Blake,  ISxecutor,  4%.,  160 

3.  Suit  upon  two  notes,  made  in  Ohio,  and 
payable  with  10  per  cent  interest.  Judg- 
ment for  the  amount  of  the  notes,  with 
the  stipulated  interest  Held,  that  as  the 
notes  were  payable  generally,  they  were 
payable  everywhere,  and  not  specially  at 
the  place  of  residence  of  the  makers. — 
Engler  et  al.  v.  Ellis  et  a/.,  475 

• 

i.  If  the  notes  wore  payable  in  this  State, 
they  would  still  be  good  for  the  stipulated 
interest,  unless  that  rate  was  prohibited 
by  the  law  of  Ohio,  which  was  not  made 
to  appear.  Ibid, 

INTERROGATORIES. 
To  jury.     See  Verdict,  3. 

1.  Where  it  appears  from  the  bill  of  excep- 
tions that  the  party  to  whom  interrogato- 
ries are  addressed  is  absent,  a  refusal  to 
continue  the  cause  for  an  answer,  where 
no  affidavit  is  filed,  is  not  erroneous. — 
MerediUk  et  cU.  v.  Lackey,  1 

2.  Where  interrogatories  are  propounded  to 
a  jury  to  be  answered,  which  are  perti- 
nent to  the  issue,  they  can  not  be  per- 
mitted to  return  for  answer,  that  they  "  do 
not  know." — Buntin  v.  Bosc,  209 

3.  It  is  the  duty  of  the  Court  to  see  that 
particular  questions  of  fact  propounded  to 
the  jury  to  be  answered,  are  so  framed  as 
that  each  shall  present  distinctly  to  the 
jury,  a  single  material  fact  involved  in  the 
issues,  and  that  they  are  definitely  and 
completely  aaswered,  or  ignored,  if  such 
answer  is  insisted  upon,  before  the  find- 
ing is  accepted. — Bosaer  et  al.  v.  Baities 
et  al,  502 

i.   The  statute  does  not  contemplate  that 
the   jury  shall   answer  special    interro- 
gatories, and  also  return  both  a  special 
'and  a  general  verdict,  in  the  same  case. 

Ibid. 


INTOXICATION. 

See  Municipal  Law,  8. 

May  be  eJioion  to  rebut  malice,  but  not  intention. 
See  Cbiminal  Law,  33,  34. 


J. 

JOINT  RESOLUTION. 

1.  The  State  Constitution  recognizes  a  "joint 
resolution ''  as  a  means  of  expressing  the 
legislative  will,  and  by  which  some  acts 
may  be  authoritatively  performed  by  the 
Legislature. — Ttie  SUUe  ex  rel.,  ^c  v. 
Bailey  et  al.,  46 

2.  As  the  Legislature  is,  by  the  Constitu- 
tion, made  the  judge  of  the  proper  dis- 
charge by  the  Secretary  of  State  of  his 
official  duties,  when  determining  whether 
he  shall  be  removed  for  a  negligent  dis- 
charge of  those  duties,  so,  by  implication, 
that  body  has  the  power  to  direct  him  as 
to  a  proper  di.scharge  of  those  duties ;  and 
this  may  be  done   by  joint  resolution. 

Wd. 

JOINT  TENANCY. 
See  Wills,  & 

JUDGMENT. 

See  Justice  of  the  Pkace,  12. 

For  want  of  an  answer.     See  Practice,  11 

In  attachment.     See  Attachment,  5. 

Re^ew  of.     See  Review,  1. 

Fhrcoste.     See  Costs,  1. 

Motion  for  execution  on,  after  five  years.  See 
Execution,  2,  3. 

1.  If  the  answer  of  the  junior  incumbrancer 
does  not  tender  any  issue  on  the  com- 
plaint, nor  ask  any  relief  against  the 
plaintiff,  the  proceedings  of  the  plaintiff 
should  not  thereby  be  delayed,  and  he 
may  proceed  to  judgment,  though  the 
cause  is  continued  as  to  the  junior  mort- 
gagee.— Meredith  et  al.  v.  Lackey,  1 

2.  The  Court  may,  in  such  case,  control  the 
application  of  the  surplus  pnxM^eds  of  8al«i 
80  as  to  compel  payment  thereof  to  th^ 
junior  mortgagee,  in  the  event  of  hi.- 
recovery.  Ibid 

3.  If  the  Court  should  have  varied  the 
amount  of  the  judgment  from  the  ver- 
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diet,  perhaps  the  proper  mode  to  raise 
the  question  would  be  by  motion  in  the 
Court  below.  Ilnd. 

4.  An  offer  to  confess  a  judgment  may  be 
served  upon  the  attorney  of  record,  in  the 
cause,  and  such  serrice  will  bind  the 
client <—Jfi727an<i  et  al.  v.  Pugh,  •  21 

6.  An  offer  to  confess  for  a  given  sum,  and 
*'  accrued  costs,"  is  good  under  the  statute. 

Ibid, 

6.  The  only  effect  of  an  appeal  to  a  Court 
of  error,  when  perfected,  is  to  stay  exe- 
cution upon  the  judgment  from  which  it 
is  taken.  In  all  other  respects,  the  judg- 
ment, until  annulled  or  reversed,  is  bind- 
ing upon  the  parties,  as  to  every  question 
directly  decided. — Nill  et  al.  v.  Comparetj 

107 

7.  It  is  no  bar  to  an  action  upon  a  judgment, 
that  the  judgment  has  been  removed  by 
writ  of  error  to  a  superior  Court      Ibid, 

8.  An  order  of  sale,  issued  on  a  decree  of 
foreclosure,  which  does  not  set  out  a  copy 
of  the  decree,  is  informal,  under  the 
statute,  but  is  not  void ;  and  if  not  set 
aside  on  defendant's  motion,  all  acts  done 
under  it  are  valid. — Sowle  et  al,  v.  Cham- 
ficn  et  al,,  165 

9.  Where  a  judgment  lien  is  obtained  upon 
real  estate  upon  which  a  mortgage  lien 
already  exists,  the  judgment  creditor  has 
only  a  general  lien  on  the  equity  of  re- 
demption, and  is  not  regarded  in  the  light 
of  a  purchaser  for  a  valuable  consideration ; 
and  hence,  is  not  a  necessary  party  to  an 
action  to  foreclose  the  mortgage. —  Oaines 
et  al,  V.  Walker,  361 

10.  If  a  judgment  of  return  in  a  replevin 
suit  can  be  impeached  by  the  sureties  for 
fraud,  in  making  their  defense  to  an  action 
on  the  bond,  it  must  be  for  the  fraud  of 
the  defendant  in  that  suit,  and  not  for  the 
fraud  of  the  plaintiff  in  letting  the  judg- 
ment go. —  Walls  et  al.  v.  Johnson  et  al.,  374 

11.  Where  a  mortgagee  has  taken  a  i^ersonnl 
judgment  on  the  notes  secured  by  his 
mortgage,  and  the  judgment  has  been 
staye<l,  and  the  stay  not  yet  expired,  he 
may  still  foreclose  his  mortgage  for  the 
debt— O'Zeary  et  al.  v.  Snediker,        404 

12.  Application  to  set  aside  a  judgment, 
rendered  at  a  former  term,  on  the  ground 
that  the  defendant  was  absent  from  the 


State  when  the  copy  of  the  sumnMis  wb8 
left  at  his  residence,  and  had  no  actual 
notice  of  the  pendency  of  the  suit  until 
after  judgment  The  affidavit  did  not 
show  any  meritorious  defense,  nor  any  ex- 
cuse for  not  making  the  application  at  the 
same  term  at  which  the  judgment  was 
rendered.  Eeld,  that  the  affidavit  did  not 
make  a  case  that  authorized  the  vacation 
of  the  judgment — Sturffis  v.  Fay,      429 

JUDICIAL  KNOWLEDGE. 
See  Corporations,  16.     Fraud,  1.    Hail- 

.    ROADS)  21. 

The  question  when  a  statute  went  into 
force,  or  whether  it  is  at  any  given  time 
a  law  Or  not,  is  a  question  for  the  judicial 
knowledge  of  the  Courts. — The  State  e* 
rel.,  ^  v.  Bailey  etal,,  46 

JURAT. 

A  jurat  in  these  vrords,  viz.,  "Sworn  to 
before  me,  this  3d  April,  1860,  A,  B,, 
c\%"  is  good,  though  the  Court  of  which 
the  officer  was  clerk  is  not  shown. — Allen 
V.  Oillum,  Ezecutor,  ^c,  234 

JURISDICTION. 

See  Practice,  65. 

Plea  to  the.    See  Pleading,  54. 

1.  Where  the  Board  of  County  Commission- 
ers have  jurisdiction  to  decide  at  all,  the 
decision,  whether  right  or  wrong,  can  nol 
be  regarded  as  void  ;  but  is  binding,  un- 
less appealed  (rom,  or  avoided  in  some 
legitimate  way. — Snelson  v.  The  State  ex 
rel,  ^c,  29 

2.  Courts  of  Common  Pleas  have  concurrent 
jurisdiction  with  Circuit  Courts  in  suits 
for  divorce. — Herrcn  v.  Herron,  129 

3.  The  Courts  of  Common  Pleas  have  juris- 
diction of  actions  where  the  sum  demand- 
ed exceeds  one  thousand  dollars. — Hcicrofi 
et  al.  V.  JJalbeH,  256 

4.  The  Court  of  Common  Pleas  has  no  juris- 
diction to  hear  and  determine  any  case  of 
felony,  unless  the  accused  party  is  in  cus- 
tody, or,  being  on  bail,  has  consented  to 
the  jurisdiction ;  and  the  information 
must  show  on  its  &ce,  that  such  a  state 
of  facts  exAst&.-'McCarty  v.  The   State, 

310 
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5k  Where  k  suit  is  biooght  on  noieSy  snd  to 
fcreelose  a  mortgage  for  the  purchase 
money  of  knd,  in  the  Court  of  Ckunmon 
Pleas,  and  the  defendant  answers  that  the 
pUintiif  was  not  at  the  time  of  the  sale, 
and  has  not  sinoe  been,  the  owner  of  a 
part  of  the  land,  snch  answer  does  not 
•  oust  the  jurisdiction  of  the  Common 
Pleas.— Fafi^An  r.  dtueaker,  838 

6.  In  an  action  before  a  justice  of  the  peace, 
the  jurisdiction,  as  to  the  amount  invoWed, 
is  determined  by  the  amount  of  damages 
claimed  in  the  conclusion  of  the  complaint 
-- Guard  ▼.  Cirde,  401 

7.  The  State  of  Indiana  has  jurisdiction  oyer 
all  persons  and  all  private  property  within 
her  borders,  and  may  subject  both  the 
one,  and  the  other,  to  her  judicial  power ; 
but  she  can  not  thus  subject  either  per- 
sons or  property  not  within  her  jurisdic- 
tion.— fkwgia  v.  Fay,  429 

JURY. 

Bee  CbuCtnal  Law,  19,  20,  21. 

Discharge  ofy  in  criminal  cases.  See  Cbihi- 
»AL  Law,  26,  27,  28. 

L  Where,  in  the  effort  to  get  a  perfectly  im- 
partial j  uiy,  a  challenge  to  a  juror  for  a  cause 
which  did  not  render  him  incompetent,  is 
sustained,  and  the  result  is  achieved,  the 
cause  will  not  be  reversed.  —  Beaston  v. 
The  Cincinnati,  4^  Sailroad  Co.,        275 

2.  Action  to  recover  damages  occasioned  by 
back-water  from  a  mill  dam.  The  jury 
were  sent  in  charge  of  the  sheriff  to  view 
the  premises,  and  spent  the  night  at  the 
defendant's  house.  In  the  morning,  five  of 
them  separated  themselves  firom  the  rest, 
without  the  leave  of  the  sheriff  and  were 
gone  about  half  an  hour,  for  the  purpose, 
as  they  alleged,  of  examining  the  timber 
below  the  mill.  Held,  that  thou^  the  ju-. 
rors  may  have  acted  improperly,  yet  as  it 
does  not  appear  that  they  were  tampered 
with,  or  that  their  conduct  interfered  with 
an  impartial  investigation  of  the  cause,  it 
was  not  sufficient  reason  for  annuling  their 
verdict — Stutsman  v.  Barringer,  363 

8.  A  criminal  cause  must  be  tried  by  the 
Court,  upon  an  agreement  of  the  parties, 
or  by  a  jury  of  twelve  men. — Brmon  v. 
The  State,  496 

4.  In  a  criminal  cause,  the  attorney  of  the 
defendant  waived  a  trial  by  a  Jury  of 


twelve  BI6D,  and  conaraled  to  a  trial  by  ft 
less  number  than  twelve,  as  a  jury.  The 
defendant,  though  present  in  Co^irt,  was 
not  consulted,  and  did  not  know  that  he 
oould  olject  to  the  act  of  the  attorney. 
Eeld,  that  such  a  waiver,  at  all  events, 
was  not  binding  on  the  defendant.     Ibid. 

JUS  ACCMEBCENDL 

See  Wills,  9. 

JUSTICE  OF  THE  PEACE. 

1.  Section  59  of  the  Justices'  Act,  which 
provides  that  no  q>peal  shall-  lie  from  a 
judgment  by  oonfession,  has  reference  only 
to  such  ju(4;ment8  as  are  confessed  in  ac- 
cordance with  the  provisions  of  that  sec- 
tion, and  does  not  include  judgments  ren- 
dered under  $  48,  *'as  confessed,"  for  a 
&ilure  of  the  defendant  to  appear  and 
testify. — Mariner  v.  Eanna,  23 

2.  A  bill  of  particulars,  with  the  names  of 
the  parties,  is  a  sufficient  cause  of  action 
before  a  justice  of  the  peace. — SmWison  v. 
DUUm  et  al^  169 

3.  In  complaints  before  a  justice  of  the  peace, 
the  same  fullness,  certainty  and  formality 
of  statement  is  not  required,  as  is  demand- 
ed in  complaints  in  the  superior  Courts. — 
JBbwe  V.  Young,  312 

4.  Where  a  party  against  whom  a  judgment 
has  been  rendered  before  a  justice  of  the 
peace  for  less  than  five  dollars,  appeals  to 
the  Circuit  or  Common  Pleas  Court,  and 
there  obtains  a  verdict  in  his  &vor,  he  is 
entitled  to  recover  his  costs. — Brirmaman 
V.  Orover,  347 

5.  Defects  in  an  affidavit  in  replevin  before 
a  justice  of  the  peace,  or  in  the  manner 
of  bringing  the  defendant  into  Court,  are 
cured  if  the  defendant  appears  and  goes  to 
trial  without  dtjectioa.^  Smith  et  <d,  v. 
Emerson,  865 

6.  A  disclaimer  of  any  interest  in  the  prop- 
erty in  controversy  is  no  answer  to  an  ac- 
tion of  replevin,  and  may  be  stricken  out 
on  motion.  Ibid. 

7.  The  Court  of  a  justice  of  the  peace  is  ona 
of  special  limited  jurisdiction,  which  acts 
by  virtue  of  statutory  power,  and  whose 
acts,  to  be  valid,  must  be  authorized  by 
statute. — The  Ohio  and  Miseissijpi  Bail' 
rottd  Co.  ▼.  Mmna,  891 
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8.  The  sUtate  does  not  tathoriae  %  joatioe 
of  the  peace  to  isstie  a  summons,  in  a  civil 
case,  running  more  than  thirty  days  be- 
fore return,  and  hence  such  a  writ  is  void, 
and  no  notice  to  the  defen^Ant  Iln€L 

9.  In  an  action  before  a  justice  of  the  peace, 
the  jurisdiction,  as  to  the  amount  invoW- 
ed,  is  determined  by  the  amount  of  dam- 
ages claimed  in  the  conclusion  of  the  com- 
plaint— Ouard  r.  Cirde,  401 

10.  A  constable,  having  in  his  hands  an  exe- 
cution against  one  A.^  took  from  B,  the 
following  agreement,  entered  thereon,  viz., 
"I  acknowledge  myself  replevin  bail  for 
the  judgment  on  which  this  execution  is- 
sued, and  the  payment  thereof,  with  costs 
accrued  and  to  accrue/'  Eeldt  that  the 
agreement  was  not  valid  as  a  recognizance 
of  replevin  bail,  because  not  entered  on 
the  docket  of  the  justice. — McCormick  v. 
Ca$9ea,  408 

11.  A  suit  could  not  be  maintained  upon  it 
as  an  agreement,  because  it  had  no  con- 
sideration to  support  it;  there  being  no 
agreement  or  legal  obligation  on  the  exe- 
cution plaintiff  to  delay  proceedings. — 

Ibid. 

12.  Suit  before  a  justice  of  the  peace.  The 
summons  issued  on  February  13th,  re- 
turnable on  the  20th,  and  was  served  on 
the  18th.  On  the  20th,  judgment  was 
entered  by  default  On  the  27th,  on  mo- 
tion of  plaintiff,  the  judgment  was  set 
aside,  and.  the  cause  set  for  trial  March 
9th  ;  on  which  day  judgment  was  again 
entered  by  default  Proceedings,  in  the 
Circuit  Court,  to  set  aside  the  judgment 
and  enjoin  its  collection.  Held^  that  the 
proceedings  of  the  justice,  in  rendering  the 
first  judgment,  and  afterward  in  setting  it 
aside  without  notice  to  the  defendant,  were 
erroneous,  and  that  the  cause  should  have 
been  continued  before  the  rendition  of  the 
first  judgment— Jdmiejon  et  al.  v.  Caster 
et  al.,  426 

13.  An  application  should  have  been  made 
to  the  justice  to  correct  the  errors,  before 
instituting  proceedings  in  another  Court 

Ibid. 

14.  Transcripts  of  three  judgments,  ren- 
dered before  justices  of  the  peace,  were 
filed  in  the  office  of  the  clerk  of  the  Court 
of  Common  Pleas  of  the  proper  county. 
The  one  first  filed,  was  certified  in  the 
following  form :  *'  I,  &o,,  do  hereby  certify 


that  the  foregoiDg  ia  a  true  and  complete 
transcript  of  the  judgment  from  my 
docket"  This  transcript  professed  to 
contain  a  statement  of  the  issuing  and 
return  of  an  execution,  before  the  justice. 
Eldd,  that  the  certificate  of  the  justice  to 
the  transcript  did  not  cover  the  proceed- 
ings had  before  him  on  execution,  even  if 
it  included  *the  proceedings  prior  to  the 
judgment^  and  it  was  therefore  properly 
rejected  as  evidence. —  Brown  ei  aL  v, 
McKay,  484 


LARCENY. 

InioxicaHon  no  defense.  See  Criicinal  Law, 
33,34. 

LAWS,  DISTRIBUTION  OF. 

1.  Whenever  the  acts,  or  any  portion  of 
them,  of  a  session  of  the  Legislature  are 
distributed  in  a  bound  volume,  in  a  man- 
ner and  shape  not  substantially  contrary 
to  the  statute  on  that  subject,  by  the 
Secretary  of  State,  through  his  agents 
appointed  for  that  purpose,  in  all  the 
counties  of  the  State,  they  are  distributed, 
or  published,  by  authority. — TJie  State  ex 
ret.,  ^c  v.  Bailey  ei  al.,  46 

2.  The  fact  that  directory  provisions,  as  to 
the  form  of  binding,  character  or  color 
of  materials,  division  into  volumes,  &C., 
may  not  be  strictly  followed  by  the  Secre- 
tary of  State,  does  not  render  the  distri- 
bution of  such  as  are  prepared  and  distri- 
buted by  him,  any  the  less  a  publication 
by  authority.  Ibid, 

3.  As  the  Secretary  of  State  was  directed  by 
a  joint  resolution  of  the  Legislature,  of 
June  9,  1852,  (Acts  1852,  p.  178,)  to 
publish  the  General  Railroad  Law,  with 
four  other  laws,  as  soon  as  convenient,  it 
will  be  presumed  that  he  acted  in  accord- 
ance with  this  instruction ;  and  as,  by 
reasonable  diligence,  the  Secretary  could 
have  caused  their  legal  distribution  before 
February  25,  1853,  it  will  be  presumed 
the  acU  mentioned  were  in  force  before 
that  time.  Ibid, 

4.  The  question  when  a  statute  went  into 
force,  or  whether  it  is  at  any  given  time 
a  law  or  not,  is  a  question  for  the  judicial 
knowledge  of  the  CourU.  /Uf. 
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LEASE. 

I 

1.  A  lease  of  lands  for  a  term  of  three  years> 
or  less,  though  in  writing  and  sealed,  may 
be  surrendered  by  a  writing  not  under 
seal — Peters  ▼.  Barnes,  219 

2.  Where  a  lease  of  land  is  for  a  term  within 
the  statute  of  frauds,  and  for  that  reason 
required  to  be  in  writing,  and  the  lessee 
executes  notes  to  the  lessor  for  the  rents, 
and  takes  possession  of  and  occupies  the 
premises  leased  during  the  term,  the  ques- 
tion whether  the  contract  could  have  been 
enforced  if  either  party  had  refused  to  per- 
form it  before  the  expiration  of  the  term, 
is  not  involved,  and  the  lessee  is  liable  to 
pay  the  notes. — Qihsofn  et  al.  v.  Wikoxen, 

333 

LEGISLATURE. 

1.  As  the  Legislature  is,  by  the  Constitution, 
made  the  judge  of  the  proper  discharge 
by  the  Secretary  of  State  of  his  official 
duties,  when  determining  whether  he 
shall  be  removed  for  a  negligent  dis- 
charge of  those  duties^  so,  by  implication, 
that  body  has  the  power  to  direct  him  as 
to  a  proper  discharge  of  those  duties ;  and 
this  may  be  done  by  joint  resolution. — 
The  State  ex  rel,  4^.  y.  Bailey  et  al,    46 

2.  An  issue  can  not  be  made  coUateralty, 
nor  by  the  State  directly,  to  determine  the 
conduct  and  motives  of  members  of  the 
Legislature. — Judah  v.  The  Trustees,  d^c.^ 

56 

8.  If  the  title  of  an  original  act  is  sufficient 
to  embrace  the  provisions  contained  in  an 
act  amendatory  thereof,  it  need  not  be 
inquired  whether  the  title  of  the  amenda- 
tory act  would,  of  itself,  be  sufficient. — 
Brandon  v.  The  State,  197 

4.  The  Legislature  has  the  power  tp  author- 
ize a  committee  to  sit  in  vacation. — Bran- 
ham  V.  Lange,  Auditor,  ^c,  497 

5.  The  Legislature  may  prescribe  rules  as  to 
the  custody  of  the  public  moneys  and  the 
granting  of  pardons,  &c.  Ibid. 

6.  A  membership  in  the  committee  author- 
ized by  the  act  entitled,  "  An  act  making 
genenU  appropriations,  &c.,  and  provid- 
ing for  a  committee  to  audit  claims,"  <&c., 
approved  May  31,  1861,  (Acts,  Special 
Session,  1861,  p.  3,)  is  not  an  office,  within 
the  meaning  of  the  Constitution,  but  only 

^  a  special  appointment  to  perform  a  par- 
*  tbuLo'  act  of  service.  Ihid. 


LICENSE. 

Cities  are  vested  by  the  general  law  for 
their  incorporation  with  power  to  exact, 
by  ordinance,  a  license  for  retailing  intoxi- 
cating liquors  within  their  limits ;  and 
such  ordinance  would  be  consistent  with 
the  general  laws  of  the  State. — The  City 
of  Latorenceburg  v.  Wuest,  337 

LIEN. 
Of  Mechanics,    See  Mbgeanios'  Lixh. 

LIMITATIONS. 
See  Wabash  and  Erie  Canal^I. 

1.  Section  211,  2  R.  S.  1852,  p.  76,  whksh 
limits  an  action  for  a  forfeiture  or  penalty 
given  by  statute,  to  two  years,  relates  to 
forfeitures  and  penalties  created  alone  by 
statute,  and  inflicted  for  derelictions  of  duty 
by  clerks,  sheriffs,  supervisors,  &c, — The 
State  V.  Bobb,  Executor,  <^c,  413 

2.  The  Court  declares  the  forfeiture  of  a  re- 
cognizance, but  the  action  by  the  State  is 
not  grounded  on  the  forfeiture  so  declared, 
but  upon  the  recognizance,  as  an  ordinary 
bond  with  a  condition,  and  such  a  suit  is 
not  within  specification  1  of  ^  211,  siwra. 

Ibid. 

LIQUORS. 
License  to  sell.     See  License,  1. 

LUNACY. 
See  Insakitt. 


MALICE. 

In  cases,  both  civil  and  criminal,  where 
malice  is  an  ingredient  of  the  charge,  it 
seems  that  simple  intoxication  may  bo 
given  in  evidence  to  rebut  it;  but  this 
principle  does  not  seem  to  be  extended 
to  the  ingredient  of  intention. — Dawson  v. 
The  StaU,  428 

MARITIME  LAW. 

1.  It  is  well  settled  as  a  general  principle 
of  maritime  law,  that  where  goods  are 
jettisoned  from  a  ship,  on  aooount  of  the 
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perils  of  the  sea,  to  preserve  the  yessel, 
all  parties  interested  must  contribate  pro 
rata  to  make  up  the  loss. — Thledo^  o^c. 
Ins,  Co,  Y.  Speares  et  al,,  52 

2.  Goods  carried  on  deck  are  an  exception 
to  this  rule,  unless  the^r  are  so  carried  ac- 
cording to  common  usage  and  the  course 
of  trade,  on  the  voyage  for  which  they 
were  shipped.  Ibid. 

8.  Ko  notice  to  the  underwriters  of  the  ex- 
istence of  such  custom  is  necessary,  as 
they  are  bound  to  know  the  usage  of  the 
particular  trade.  Ibid, 

4.  The  powers  of  masters  of  boats  engaged 
in  the  commerce  of  our  western,  inter- 
State,  navigable  rivers,  are  determined  by 
the  maritime  law ;  our  statute  upon  that 
subject  not  having  enlarged  their  powers 
to  contract  as  agents  of  owners. — Ehkroft 
et  al.  V.  Balbert,  256 

6.  A  master  of  a  boat  has  power  to  bind  the 
owners  for  necessaries,  and  in  matters  in- 
cident to  his  particular  business ;  and  this 
business  being  known,  his  general  powers 
as  agent  of  the  owners  are  matters  of  law, 
of  which  those  dealing  with  him  must 
take  notice;  and  if  they  contract  with 
him  outside  of  those  powers,  no  special 
authority  being  shown,  they  can  not  hold 
the  owners  liable  on  such  contracts.    Ibid. 

8.  The  master  has  no  power,  simply  as 
such,  to  indorse  or  execute  bills  and  notes 
binding  the  owners.  Ibid, 

7.  Where  the  plaintiff  sues  for  the  price  of 
supplies  by  way  of  attachment  against  the 
boat,  to  enforce  a  special  lien,  he  must 
prove  that  there  was  at  least  an  apparent 
necessity  for  their  procurement  by  the 
master;  and  no  reason  appears  to  the 
Court  why  the  rule  should  not  be  the 
same  in  a  suit  against  the  owners  person- 
ally, but  this  last  point  is  not  decided. 

Ibid, 

8.  When  it  appears  from  the  character  of 
the  items  sued  for,  that  they  were  not 
necessaries,  the  plaintiff  must  prove  the 
authority  of  the  master  to  purchase  for 
the  owners.  Ibid, 

9.  Suit  against  the 'owners  of  a  steamboat 
upon  certain  bills  and  notes  made  and 
accepted  by  the  master,  and  purporting 
to  have  been  given  for  the  use  of  the  boat, 
for  insurance,  &c.  Hddt  that  prima  facie 
tike  master  had  no  authority  to  bind  the 


owners  to  the  payment  of  the  bflb  or 
tixAea,-^B)lcro/t  et  d,  v.  WUkea,  373 

10.  He  had  no  right  as  master,  thon^ 
himself  a  part  owner,  to  insure  for  t£d 
other  joint  owners.  Ibid, 

MARSHAL. 

Of  dHeSf  power  to  arreet,  4^  See  Mmna- 
PAL  Law,  9,  10. 

MASTER 
Of  boat.    See  Mabitims  Law,  4—8. 

MASTER  CX)MMISSI0NEB. 

A  Master  Commissioner  is  not  authorised 
to  grant  an  injunction.  —  Olass  v.  2^ 
Board  of  Cowuniseionera,  4^,  113 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANICS^  LIEN. 

The  lien  of  a  mechanic  for  work  dono^  or 
materials  furnished,  in  the  constniction 
of  a  house,  is  not  acquired,  that  is,  does 
not  attach,  until  notice  of  the  intenUon  to 
hold  the  lien  is  filed  in  the  recorder's  of- 
fice of  the  proper  county. — Oreen  v.  Qnen^ 

^253 

MILITARY  COMMITTEE. 

See  Statutes  Construed,  30,  3L 

MILL  DAM. 

1.  The  statute  authorizes  the  writ  for  the 
assessment  of  damages  in  every  case,  with- 
out exception,  where  a  mill  has  been  erect- 
ed prior  to  an  assessment. — Wright  v. 
Pugh  et  al,  106 

2.  The  owner  of  a  mill  is  entitled  to  have, 
through  this  writ,  permanent  record  evi- 
dence of  the  hight  to  which  he  may  main* 
tain  his  dam ;  of  the  fiict  that  the  health 
of  the  neighborhood  will  not  be  injured ; 
that  his  mill  is  of  public  utility ;  and  of 
his  right  to  build  embankments,  make  ex* 
cavations,  &c.  Ibid. 

MISCONDUCT  OF  JURY. 
See  JuRT,  2. 

MISJOINDER. 
Of  causes  of  action.    See  FLSADiva,  25«  26. 
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MISTAKES. 

See  Aebitbation  and  Award,  4. 

!•  Money  voluntarily  paid,  under  a  mistake 
of  law,  without  fmud  or  mistake  of  iact, 
can  not,  in  ordinary  cases  between  indi- 
viduals, be  recovered  back. — Sndeon  v. 
The  State,  ex.  rd,,  fc,  29 

2.  Money  paid  under  a  mistake  of  law,  but 
without  fraud  and  with  a  full  knowledge 
of  the  fiicts,  can  not  be  recovered  back. — 
Bend  y.  Coats,  202 

8.  So  a  promise  to  pay  a  snpposed  debt, 
though  made  under  a  mistake  of  law  as 
to  the  party's  liability,  is  binding,  and 
may  be  enforced.  Ibid. 

MORTGAGK 
See  SiKKiNQ  Fund. 

1.  A  junior  mortgagee  is  not  a  necessary, 
though  a  proper,  party  to  a  proceeding  by 
a  senior  mor^agee  for  fotedosaTe,-^Mere- 
diik  et  al.  v.  Lackey^  1 

2.  The  answer  of  such  junior  mortgagee, 
setting  up  his  mortgage,  and  asking  relief 
under  it,  is  a  new  and  substantive  plead- 
ing, to  enforce  a  separate  and  distinct  de- 
mand, and  therefore  the  mortgagor  can 
not  be  required  to  respond  to  the  same  im- 
mediately ;  but  is  entitled  to  such  reason- 
able time  as  may  be  necessary  to  prepare 
his  answer  thereto.  Ibid. 

3.  Qucere:  Whether  he  is  entitled  to  a  con- 
tinuance to  the  next  term,  as  to  that  branch 
of  the  case.  Ibid, 

4.  If  the  answer  of  the  junior  incumbrancer 
does  not  tender  any  issue  on  the  complaint, 
nor  ask  any  relief  against  the  plaintifi^  the 
proceedings  of  the  plaintiff  should  not 
thereby  be  delayed,  and  he  may  proceed 
to  judgment,  though  the  cause  is  continued 
as  to  the  junior  mortgagee.  Ibid. 

6.  The  Court  may,  in  such  case,  control  the 
application  of  the  surplus  proceeds  of  sale 
so  as  to  compel  payment  thereof  to  the 
junior  mortgagee,  in  the  event  of  his  re- 
covery. Ibid. 

6.  Where  the  Court  has  erroneously  refused 
the  mortgagor  a  reasonable  time  to  answer 
the  claim  of  the  junior  mortgagee,  the 
error  is  not  waived  by  filing  an  answer, 
to  save  a  default  Ibid. 


7.  An  action  ct  foreclosura  will  lie  opon  % 
mortgage  for  interest  due  upon  the  notes 
secmned  thereby,  though  do  part  of  the 
principal  is  due.— ^jSinart  v.  McKay  et  a/., 

45 

8.  Where  in  proceedings  for  the  foreclosure 
of  a  mortgage,  part  only  of  the  notes  se« 
cured  are  due,  if  the  property  is  found  by 
the  Court  to  be  susceptible  of  division,  the 
Court  must  specify  by  metes  and  bounds 
the  particular  portion  to  be  80\d.^^Brugh 
T.  Darst  etoLf  79 

9.  Where  two  half  quarter  sections  of  land 
are  included  in  a  decree  of  foreclosure,  and 
the  sherifl^  in  making  a  sale  under  the' 
decree,  offers  first  one  40  acre  tract,  then 
another  similar  tract,  and  then  an  80  acre 
tract,  and  receiving  no  bid  for  any  of  the 
several  parcels,  then  offers  and  sells  the 
whole  160  acres,  the  statute  requiring  him 
to  sell  in  parcels  is  substantially  complied 
with. — Sowls  et  al  v.    Champion  et  al., 

165 

10.  An  order  of  sale,  issued  on  a  decree  of 
foreclosure,  whkh  does  not  set  out  a  copy 
of  the  decree,  is  informal,  under  the  stat- 
ute, but  is  not  void ;  and  if  not  set  aside 
on  defendant's  motion,  all  acts  done  under 
it  are  valid.  Ibid, 

11.  In  a  suit  to  foreclose  a  mortgage  given 
to  secure  installments,  the  last  of  which  is 
not  due,  a  general  judgment  of  sale,  with- 
out inquiry  as  to  the  divisibility  of  the 
mortgaged  premises,  is  erroneous. — Frame 
et  al.  V.  Bell,  229 

12.  In  a  proceeding  for  the  foreclosure  of  a 
mortgage,  where  part  only  of  the  install- 
ments secured  by  it  are  due,  the  Court 
must  inquire  and  find  whether  the  mort- 
gaged premises  are  susceptible  of  division, 
and  such  finding  must  be  entered  of  re- 
cord.—2>a/e  et  al.  V.  Bugh,  233 

13.  Where  a  judgment  lien  is  obtained  upon 
real  estate  upon  which  a  mortgage  lien 
already  exists,  the  judgment  creditor  has 
only  a  general  lien  on  the  equity  of  re- 
demption, and  is  not  regarded  in  the  light 
of  a  purchaser  for  a  valuable  consideration ; 
and  hence,  is  not  a  necessary  party  to  an 
action  to  foreclose  the  mortgage. — Oainee 
et  al.  V.  Walker,  361 

14.  An  answer  to  a  complaint  for  foreclosure, 
setting  up  that  the  land  was  once  owned 
by  one  A.,  since  deceased,  and  was  sold 
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•t  Blieriif '8  sale  on  a  judgment  against 
him,  and  that  his  wife  stUl  survives,  is 
bad,  unless  it  be  further  shown  that  the 
sheriff's  sale  was  subsequent  to  1853. 

Ibid. 

15.  Suit  to  recover  the  possession  of  per- 
sonal property.  Answer :  1.  Property 
in  the  defendants.  2.  Property  in  others, 
by  virtue  of  a  chattel  mortgage  from  the 
defendants.  Heply  :  That  the  property 
was  in  the  possession  of  the  defendants, 
by  virtue  of  a  contract  between  plaintiff 
and  defendants,  as  follows :  "  We  have 
this  day  received  of  8.,  in  trust,  the  fol- 
lowing property,  (describing  it,)  the  owner- 
ship of  which  is  exclusively  vested  in  said 
&;  which  property  we  agree  to  keep  until 
Octcfber  1,  1859  ;  and  if  we  shall  pay  to 
said  8.  $180,  as  set  forth  in  our  three 
promissory  notes,  then  the  ownership  of 
said  property  shall  vest  in  us,''  &c.  (signed 
by  the  defendants);  that  the  defendants 
had  not  paid  the  said  notes,  &a  Eddy 
that  had  the  instrument  been  given  as  a 
mere  security  for  the  payment  of  loaned 
money,  it  would  in  legal  effect  have  been 
a  chattel  mortgage ;  but  as  the  instrument 
was  given  upon  a  sale  and  delivery  of  the 
property,  and  its  language  plainly  indicates 
an  intent  that  such  sale  and  delivery 
should  not  divest  the  plaintiff's  title,  un- 
til the  vendees  should  perform  the  condi- 
tion subsequent,  it  must  be  held  to  be  a 
conditional  sale. — Plummer  et  al.  v.  Shir- 
ley, 380 

16.  Where  a  mortgagee  has  taken  a  personal 
judgment  on  the  notes  secured  by  his 
mortgage,  and  the  judgment  has  been 
stayed,  and  the  stay  not  yet  expired,  he 
may  still  foreclose  his  mortgage  for  the 
debt — O^Leary  et  oL  v.  Snediker,        404 

MUNICIPAL  LAW. 

1.  Money  and  notes  held  by  the  branches 
of  the  Bank  of  the  State  of  Indiana  are 
capital  stock,  and  are  not  taxable  for 
municipal  purposes. —  Toion  of  Conners- 
vHIe  V.  Bank  of  the  States  105 

2.  As  the  general  law  of  1852  for  the  incor- 
poration of  cities  does  not  prescribe  by 
what  name  existing  corporations  adopting 
its  provisions  shall  be  known,  they  might, 
and  the  Court  may  presume  they  did, 
retain  their  former  corporate  names. — 
Johnaon  v.  TJie  Common  Council,  4*c,  227 


3.  The  Gonrt  can  not  judicially  know  the 
corporate  name  of  a  city  thus  organised. 

Ibid, 

4.  A  person  contracting  with  a  city,  for  the 
improvement  of  a  street  in  such  city,  is 
bound  to  take  notice  of  the  provisions  of 
the  general  law  regulating  such  improve- 
ments ;  and  must  also  ascertain  whether 
the  Common  Council  have  so  conducted 
the  letting,  as  to  render  the  property  hold- 
ers liable  for  the  improvement  Ibid. 

5.  The  corporation  can  not  be  made  liable 
for  work  done  in  the  in^>rovement  of 
streets,  except  as  to  the  crossings  of  streets 
and  alleys,  Uiough  the  c(mtract  may  have 
been  let  by  the  Common  Council  without 
the  requisite  petition  from  the  property 
holders.  lUi, 

6.  Quoere :  Whether  the  individual  members 
of  the  Common  Council  would,  in  such 
case,  be  liable  to  the  contractor  for  the 
work  done  by  him.  Ibid. 

7.  Cities  are  vested  by  the  general  law  for 
their  incorporation  with  power  to  exact, 
by  ordinance,  a  license  for  retailing  intox- 
icating liquors  within  their  limits;  and 
such  ordinance  would  be  consistent  with 
the  general  laws  of  the  State. — The  Cittf 
of  Latvrencehurg  v.  Wue^t,  337 

8.  Suit  for  felse  imprisonment  Answer: 
that  defendant  was,  at  the  time,  &&,  act- 
ing  as  marshal  of  the  city  of  Lafayette,  and 
as  such,  on  view,  arrested  the  plaintiff  for 
violating  city  ordinances.  Three  ordinan- 
ces of  the  city  were  set  out,  viz.,  one 
against  intoxication,  &c,  and  fixing  a  fine 
therefor,  not  exceeding  twenty-five  dol- 
lars ;  one  against  disturbing  the  peace  of 
the  city  by  loud  and  unusual  noises,  &c. ; 
and  one  requiring  the  marshal  to  suppress 
all  breaches  of  the  peace,  and  arrest  all 
persons,  with  or  without  warrant,  found 
violating  any  of  the  ordinances  of  the  city, 
in  his  view,  and  conduct  them  before  the 
mavor  for  trial.  It  was  averred  that  the 
plaintiff  was  found  by  the  marshal  drunk, 
and  disturbing  the  peace  of  the  city  by 
loud  and  unusual  noises,  on  the  Sabbath 
da)',  and,  the  mayor's  Court  not  being  in 
session,  was  conducted  by  him  to  Jail,  and 
after  five  hour's  imprisonment  was  released 
on  parole,  and  on  the  next  day  appeared 
before  the  mayor  arid  was  fined  for  drunk- 
enness, Belil,  that  there  is  no  .statute 
making  drunkenness  a  crime,  or  a  mis- 
demeanor ;  and  that  so  far  as  it  was  an 
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ofkm»  agHiiist  the  ciiy  otdinaiice,  tbe  stat- 
ute prascribeB  that  a  penalty  may  be  recov- 
ered in  a  suit  at  law ;  in  collecting  which, 
the  city  has  the  right  to  require  the  de- 
fendant to  give  a  recognizance  for  his  ap- 
pearance, or  that  he  remain  in  custody. — 
Low  Y.  JSvarUf  486 

9.  There  is  no  authority  for  imprisoning  a 
man  for  an  uncertain  time,  because  he  may 
be  subject  to  a  penalty,  to  be  recovered  in 
an  action  in  the  nature  of  an  action  of 
debt  Ibid. 

10.  If  the  power  exists  in  the  ministerial 
officer  to  arrest^  on  view,  it  is  subject  to 
the  statutes  of  the  State,  and  general 
known  principles  of  law,  which  require  the 
oQcer  to  take  the  prisoner,  forthwith,  be- 
fore a  tribunal  having  jurisdiction,  and  pre- 
fer a  complaint  against  him.  Ibid. 


NEW  TRIAL. 
See  Pbactice,  66. 
Misconduct  of  Jury.     See  Jurt,  2. 

1.  To  justify  the  granting  of  a  new  trial  on 
the  ground  of  newly  diiioovered  evidence, 
it  must  be  such  as  could  not  have  been 
obtained  on  the  trial  had  by  reasonable 
diligence,  and  must  not  be  merely  cumu- 
lative, nor  for  purposes  of  impeachment — 
Tite  StaU  ex  rel  Druliner  v.  Clark,        97 

2.  Errors  of  law  occurring  at  the  trial  are 
waived,  unless  brought  again  to  the  atten- 
tion of  the  Ck>urt  in  the  motion  for  a  new 
trial — HUl  et  al.  v.  Jamieaon,  125 

3.  The  record  must  show  that  the  reasons 
for  a  new  trial  were  assigned  in  writing. 
— i>ow>  H  al,  V.  Bolton  et  al.,  139 

4.  The  statute  does  not,  in  express  terms, 
require  the  complaint  for  a  new  trial  to  be 
sworn  io.-^Allen  v.  Oillum,  Executor,  ^., 

234 

5.  The  correct  practice,  on  the  hearing  of  a 
complaint  for  a  new  trial,  is  for  the  parties 
to  bring  their  witnesses  into  Court,  and 
have  them  testify  orally  in  reference  to 
the  matters  involved  in  the  application. 

Ibid. 

6.  The  new  evidence  produced  should, 
viewed  in  connection  with  that  already 
offered  on  the  trial,  be  of  such  a  character 


as  would  hare  entitled  the  party  to  a  new 
trial,  if  the  application  had  been  made  in 
term  time.  Ibid. 

7.  Where  a  party  assigns  causes  for  a  new 
trial,  the  Court  can  not  look  beyond  them, 
and  grant  a  new  trial  as  of  right,  under 
the  statute.^irot/0  et  oLy.  EUia,  Quard- 
tan,  <Jr.  301 

8.  The  Court  should  not  allow  a  second 
motion  for  a  new  trial  for  the  same  cause, 
or  causes ;  but  there  is  no  reason  why  the 
Court,  in  the  exercise  of  a  sound  discretion, 
may  not,  at  the  same  term,  allow  a  second 
and  even  a  third  motion,  for  causes  which 
the  party  in  the  exercise  of  proper  dili- 
gence had  failed  to  discover  until  after  his 
original  motion  was  determined.— TPAf  to, 
Administrator,  4^.  v.  Perkins.  358 

9.  A  suit  for  specific  performance  is  not 
within  the  statute  providing  for  new  trials 
without  cause,  in  certain  cases. — JUen  et 
aL  y.  Davison,  416 

NEGLIGENCE. 

1.  Where  the  owner  of  land  through  which 
a  railroad  runs  has  received  from  the 
company,  in  the  assessment  of  damages, 
an  agreed  compensation  for  erecting  and 
maintaining  fences  between  the  road  and 
his  land,  and  fiiiLs  to  maintain  such  fences, 
he  can  not,  if  by  reason  of  such  failure 
an  animal  is  killed  by  the  cars  of  the 
company,  recover  for  the  same,  without 
proof  of  negligence. — The  Terre  Haute,  ^c. 
Railroad  Co.  v.  Smith,  102 

2.  If  a  party  does  a  wrongful  act  or  ^  right- 
ful one  in  a  negligent,  wrongful  manner, 
whereby  injury  happens  to  another,  such 
act  being  the  proximate  cause,  the  party 
committing  the  act  may  be  liable  for  the 
injury. — Howe  v.  Young,  312 

3.  Negligence  consists  in  the  omitting  to  do 
something  that  a  reasonable  man  would  do, 
or  the  doing  something  that  a  reasonable 
man  would  not  do ;  in  either  case  causing, 
unintentional! V,  mischief  to  a  third  party. 

Ibid. 

4.  Whether  a  suit  can  be  maintained,  or  not, 
against  the  owner  of  an  uninclosed  lot 
which  formed  part  of  a  public  common, 
who  dug  a  pit  thereon  and  left  it  insuffi- 
ciently covered,  for  the  value  of  a  gelding 
which  fell  into  the  pit  and  was  killed,  de- 
pends upon  the  probability  there  was  that 
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meh  aooide&t  might  happen  from  Vwrng 
the  pit  exposed,  oonsidered,  perhaps,  in 
connection  with  the  usefulness  of  the  act 
or  thing  causing  the  danger. — Toung  y. 
Sarvet/t  314 

5.  If  the  probalxlity  of  injury  was  so  strong 
as  to  make  it  the  duty  of  the  own«r  of  the 
lot,  as  a  member  of  community,  to  guard 
that  community  from  the  danger  to  which 
the  pit  exposed  its  membersi  in  person  and 
property,  such  owner  is  liable  to  an  action 
for  loss  accruing  through  his  neglect  to 
perform  that  duty.  IM. 

6.  Under  the  circumstanoes  of  the  case,  the 
probability  of  injury  to  others  from  leaving 
the  pit  thus  exposed,  was  not  only  strong, 
hut  amounted  almost  to  a  oertaintj.  Ibid, 

7.  An  individual  may  use  his  own  land  as 
he  pleases,  so  that  he  is  reasonably  care- 
fhl  that  such  use  shall  not  injure  third 
persons ;  and  this  doctrine  applies  to  the 
use  of  streets  by  cities,  and  highways  by 
the  State  and  counties,  through  their 
officers,  and  is  to  some  extent  applicable 
to  private  corporations. — Trustees  of  the 
Wabashf  4^  Clandl  v.  Spears,  441 

NORTH  WESTERN  CHRISTIAN  UNI- 

VERSITY. 

1.  Suit  upon  a  subscription  to  the  stock  of 
the  Ntyrth  Western  Christian  University^ 
made  payable  in  lumber.  Eetd^  that  the 
charter  of  the  university  authorized  the 
subscription. — Denny  v.  The  North  Western 
Cliristian  University^  220 

2.  If  the  subscriber  had  complied  with  the 
requirements  of  the  university  charter,  by 
paying  the  interest  upon  his  subscription 
and  securing  the  payment  of  the  principal, 
by  reason  of  which  he  was  not  liable  to 
be  sued  upon  his  subscription,  the  burden 
of  proving  those  facts  was  upon  him. 

im. 

NOTICE. 

Of  indorser  to  holdsr  to  sue.  See  Promis- 
sory Notes,  3. 

Of  pendency  ofAUachment  See  Practick,  32, 

Of  Mechanics-  lAen,   See  Mechanics'  Lien,  1. 

Of  Proceedings  to  obtain  Execution.  See  Ex- 
ecution, 2,  3. 

What  adtialj  what  constructive.  See  Pro- 
cess, 1. 


It  is  not  neoettaiy  that  notioe  should  bo 
given  to  the  party  offering  a  iewaid»  tiiat 
his  proposal  is  being  act^  upon.— -Ar- 
•on  V.  FOfi,  140 

NUISANCE. 
See  Streets,  8. 

0. 

OPPKE  TO  CONFESS  JUDGMENT. 
See  Judgment,  4,  5. 

OFFICE. 

Vacation  of.    See  Bom),  1,  2. 

A  membership  in  the  committee  authoriied 
by  the  act  entitled,  ''An  act  making  gen- 
eral appropriations,  &c.,  and  providing  for 
a  committee  to  audit  claims,"  «&c,  ap- 
proved May  31, 1861,  (Acts,  Special  Ses- 
sion, 1861,  p.  3,}  is  not  an  office,  within 
the  meaning  of  the  Constitution,  but  only 
a  special  appointment  to  perform  a  partic- 
ular act  o£  service.— j^nznAom  v.  Lange, 
Auditor,  4^,  497 

P. 

PARENT  AND  CHILD. 

1.  Suit  by  a  father  for  the  wages  of  a  minor 
son.  Answer:  General  denial  On  the 
trial,  the  defendant  ofiered  to  prove  that 
the  father  had  verbally  agreed  tliat  the 
son  should  work  for  defendant  until  he 
arrived  at  his  majoritj',  his  clothes,  board 
and  schooling  to  be  provided  by  defend- 
ant in  return  for  his  services,  but  the 
evidence  was  rejected.  Heldj  that  the 
contract,  though  not  reduced  to  writing, 
was  not  void,  but  merely  voidable ;  as  the 
statute  of  frauds  does  not  operate  to  va- 
cate such  contracts,  but  only  to  inhibit  all 
actions  brought  to  enforce  them. — Fbtcier 
V.  Burget,  341 

2.  The  evidence  offered  was  admissible  under 
the  general  denial,  as  it  tended  to  disprove 
a  material  lact  alleged  in  the  complaint 

Ibid. 

PAKTIES. 

See  Practice,  85. 

Jb  Deed.     See  Deed. 

1.  A  junior  mortgagee  is  not  a  necessary, 
though  a  proper,  party  to  a  proceeding  by 
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n  senior  mortgagee  for  foreclosure. — Mere- 
dith T.  Lackey,  •  1 

2.  In  a  suit  by  an  assignee  upon  a  ware- 
houseman's receipt  for  goods  left  in  store, 
the  assignor  must  be  made  a  defendant  to 
answer  as  to  his  interest — Hubbell  et  al. 
V.  SkUes  el  a/.,  138 

3.  An  action  in  relation  to  the  separate 
property  of  a  married  woman  may  be 
prosecuted  in  her  name  alone,  or,  at  her 
option,  jointly  by  herself  and  husband. — 
Martindale  v.  Tihbeits  et  dl.^  200 

4.  Where  a  judgment  lien  is  obtained  upon 
real  estate  upon  which  a  mortgage  lien 
already  exists,  the  judgment  creditor  has 
•only  a  general  lien  on  the  equity  of  re- 
demption, and  is  not  regarded  in  the  light 
of  a  purchaser  for  a  vahiable  considera- 
tion ;  and  hence,  is  not  a  necessary  party 
to  an  action  to  foreclose  the  mortgage. — 
Gain^  et  al.  v.  Walker,  361 

5.  A  demurrer  for  defect  of  parties  must 
point  out  the  alleged  defect  Ibid. 

8.  Where  no  issue  fe  made  as  to  the  plain- 
tifTs  interest  in  the  subject  of  the  action, 
evidence  tending  to  show  that  he  is  not 
the  real  party  in  interest  is  not  admissi- 
ble.— Slaats  et  al,  v.  Burke,  448 

PARTITION  OF  REAL  ESTATE. 

Semhfe,  that  one  claiming  the  separate  and 
entire  ownership  of  lands,  can  not  claim 
to  be  made  a  defendant  to  a  proceeding 
for  the  partition  of  the  lands,  instituted 
by  others  claiming  to  hold  as  tenants  in 
common. — Baker  v.  Bilei/  et  a/.,  479 

PARTNERSHIP. 

1.  A  complaint  by  surviving  partners  should 
set  out  the  names  of  all  the  partners,  and 
show  how  the  parties  suing  became  sur- 
vivors.— Biibbell  et  al.  v.  Skiles  et  al,    138 

2.  An  unliquidated  demand  growing  out  of 
unsettled  co-partnership  accounts,  may, 
the  partnership  having  been  dissolved,  be  j 
pleaded  as  a  set-off. — Irish  et  al.  v.  Snel 


payment  is  stated,  the  party  is  not  pre- 
cluded from  proving  a  payment  at  a  dif- 
ferent place. — Brown  v.  Qooden,  444 

PENALTY. 

lAmitation  of  adion  for.  See  Limitations, 
1,2. 

PLEADING. 

See  Practice,  13,  16, 

1.  Though  the  averments  of  an  answer  may 
not  be  directly  controverted  in  tlie  reply, 
yet  if  the  reply  sets  up  facts  in  avoidance 
of,  or  inconsistent  with,  the  answer,  the 
answer  can  not  be  taken  as  admitted. — 
Meredith  et  al.  v.  Lackey,  1 

2.  The  answer  of  a  junior  mortgagee,  set- 
ting up  his  mortgage,  and  asking  relief 
under  it,  is  a  new  and  substantive  plead* 
ing,  to  enforce  a  separate  and  distinct  de- 
mand, and  therefore  the  mortgagor  can 
not  be  required  to  respond  to  the  same 
immediately ;  but  is  entitled  to  such  rea- 
sonable time  as  may  be  necessary  to  pre- 
pare his  answer  thereto.  Ibid. 

3.  Quaere:  Whether  he  is  entitled  to  a  con* 
tinuance  to  the  next  term, .as  to  that 
branch  of  the  case.  Ibid. 

4.  If  the  answer  of  the  junior  incumbran- 
cer does  not  tender  any  Issue  on  the  com- 
plaint, nor  ask  any  relief  against  the  plain- 
titf,  the  proceedings  of  the  plaintiff  should 
not  thereby  Ix;  delayed,  and  he  may  pro- 
ceed to  judgment,  though  the  cause  is 
continued   as   to   the  junior   mortgagee. 

Ibid. 

5.  The  Court  may,  in  such  case,  control  the 
application  of  the  surplus  proceeds  of  sale, 
so  as  to  comj)ol  payment  thereof  to  the 
junior  mortgagee,  in  the  e\'cnt  of  his  re- 
covcrv.  Ibid, 

6.  Where  the  Court  has  erroneouslv  refused 
the  mortgagor  a  reasonable  time  to  answer 
the  claim  of  the  junior  mortgagee,  the 
error  is  not  waived  by  filing  an  answer, 
to  save  a  default.  Ibid 


son. 


PAYMENT. 


In  a  plea  of  payment,  an  averment  of  the 
place  of  payment  is  matter  of  form,  and 
not  of  substance ;  and  where  a  place  of 

Vol.  XVL— 36 


365  i  7.  Suit  upon  a  promissory  note  given  by  the 
Titntpihe  (Company  for  the  purchase  of  the 
Central  Plank-road.  Answer :  1.  'i'hat 
the  ])urchase  of  the  plank-road  was  not 
necessary.  2.  That  the  plaintiffs  had  not 
conveyed  the  road  by  such  a  deed  as  by 
the  contract  of  sale  they  were  to  have 
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made.  Held,  that  as  the  turnpike  com- 
pany was  incorporated  by  a  private  act, 
the  Court  could  not  judge  of  the  quantum 
of  power  conferred,  unless  the  act  wa.s 
pleiided  and  proved ;  and  as  this  wa.s  not 
done,  the  first  paragraph  of  the  answer 
did  not  properly  raise  the  question  of  the 
power  of  the  company  to  make  the  pur- 
chase. —  Charleston^  ^.  Turnpilce  Co.  v. 
WUley  et  a/.,  34 

8.  The  second  paragraph  of  tlie  answer  was 
bad,  for  not  setting  out  a  copy  of  the  deed, 
or  showinpj,  by  an  averment  of  its  contents, 
how  it  differed  from  that  agreed  to  be 
made.  Ibid. 

9.  When  an  answer,  setting  up  usury,  pro- 
fesses to  answer  the  whole  cause  of  action, 
when  it  in  fact  shows  a  bar  to  a  part  only, 
it  is  hsA.—^oorman  et  al.  v.  Barton^      39 

10.  It  is  not  necessary  that  relief  should 
bo  prayed  at  the  close  of  each  paragraph 
of  an  information,  but  the  prayer  at  the 
close  of  the  information  will  be  taken  dis- 
tributively  and  applied  severally  to  the 
paragraphs.  —  T}ie  State  ex  rel.^  t^c.  v. 
Bailey  et  aJ.,  46 

11.  Suit  by  the  Trustees  of  tJie  Vincennes 
Umversity  against  Juulah,  to  recover  the 
value  of  certain  bonds  of  the  State  of 
Indiana^  and  the  coupons  thereto  attached, 
received  by  him  as  the  attorney  of  the 
University  and  converted  to  his  own  use. 
Answer,  admitting  the  reception  and  de- 
tention of  the  bonds,  and  setting  up  by 
way  of  set-ofF,  or  counter  claim,  that  the 
trustees  were  indebted  to  him  in  a  large 
sum  for  services  as  attorney,  in  conducting 
suits  for  them  to  establish  their  title  to 
the  Seminary  township  in  Gibson  county, 
and  in  procuring  the  passage  of  the  law 
compromising  said  claim  by  the  issuing  of 
said  State  bonds,  and  for  expenses  neces- 
sarily incurred  in  procuring  the  passjige 
of  said  law,  under  the  order  of  the  trus- 
tee^, by  which  alone  said  bonds  were 
procured.  Keply  :  1.  That  the  defendant 
unlawfully  and  corruptly  converted  and 
fr»;poscd  of  said  l)onds  to  his  own  use.  2. 
That  defendant,  in  18411,  expressly  agreed 
to  prosecute  plaintiffs'  said  claim  for  $iKX) 
for  services  and  outlays  ;  that  the  amount 
had  l)een  fully  paitl  to  him,  and  that  the 
outlays  mentioned  in  the  answer  were 
the  same  intended  by  said  contract.  3.  As 
to  the  fees  charged  in  siiid  answer,  that  in 
1853,   a   resolution   was  pastjed   by   the 


trastees,  and  accepted  by  the  defendant, 
allowing  him  for  his  sen'ices  rendered  and 
to  be  rendered,  a  sum  equal  to  one  fourth 
of  the  net  proceeds  of  said  suit,  to  be 
paid  pro  rata-  out  of  the  proceeds  of 
said  suit  as  the  same  should  be  paid 
into  the  treasury  of  said  board  ;  that  at 
the  time  of  the  conversion  of  said  bonds, 
no  portion  of  said  proceeds  had  been  paid 
into  said  treasury,  and  that  defendant  was 
not  entitled  to  any  fees  until  such  proceeds., 
or  some  part  thereof  should  be  so  paid  in. 
4.  As  to  the  expenditures,  that  the  friends 
of  the  State  University  contributed  as  much 
as  defendant  to  the  passage  of  said  law ; 
that  defendant  unlawfully  and  corruptly 
incurred  said  expenses  in  hiring  certain 
persons  to  aid  him  in  iu)properly  influenc- 
ing members  of  the  Legislature,  and  to 
bribe  such  members,  without  the  knowl- 
edge or  consent  of  ssiid  trustees ;  and  that 
when  said  unlawful  and  corrupt  acts 
became  known  to  them  they  repudiated 
the  same.  Neldy  that  it  was  manifestly 
the  intention  of  the  code,  that  ]>artics  liti- 
gant might,  and  perlia])S  should,  determine 
in  each. suit  all  matters  in  controversy 
between  them  which  could  legitimately  be 
included  tlierein,  keeping  in  view  suU;tan- 
tial  rights. — Jtuhih  v.  The  Trustees  of  th^ 
Vincennes  University^  56 

12.  While  it  is  not  determined  whether  a 
set-off  or  counter  claim  can,  under  our 
code,  be  pleaded  to  an  ordinary  action 
for  the  conversion  of  property,  in  this 
case  the  pleadings  developed  such  a  neces- 
sity for  an  accounting  between  the  parties 
as  made  it  right  to  admit  the  defense. 

lUd. 

13.  The  first  reply  was  good  as  an  argu- 
mentative denial  of  the  answer.         Ibid. 

14.  Objections  to  a  pleading  for  duplicity  or 
redundancy  must  be  taken  by  motion,  not 
by  demurrer.  Ihid. 

15.  As  the  Court  Ci\n  not  judicially  know 
whether  or  not  there  arc  proper  and 
legitimate  modes  of  using  money  in  pro- 
curing the  concun-ence  of  the  members 
of  the  Legislature  in  such  a  settlement,  it 
can  not  say  that  the  avennent  of  the 
answer,  that  the  passage  of  the  law  was 
procured  by  the  expenditure  of  said  money 
was  immaterial  or  vicious.  Ibid, 

16.  An  issue  can  not  be  made  collaterally, 
nor  by  the  State  directly,  to  determioe 
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the  conduct  and  motives  of  members  of 
the  Legislature.  Ibid. 

17.  But,  qucsre :  If  a  party  judicially  seek- 
ing his  rights  under  and  by  virtue  of  a 
statute,  avers  in  his  pleading  that  the 
statute  owes  its  existence  to  illegal  and 
immoral  practices,  would  he  not  thereby 
deprive  himself  of  the  right  to  recover. 

Ih'd. 

18.  Suit  upon  a  subscription  of  stock.  The 
complaint  made  no  reference  to  an}*^  written 
contract  of  subscription,  and  did  not  aver 
any  assessment  or  call  by  the  directors. 
Eeldy  that  the  complaint  did  not  show  a 
good  cause  of  action. — McClashy  v.  The 
Qrand  Rapids^  4*c.  Railroad  Co.,  96 

19.  When  an  amended  answer  is  stricken 
from  the  files,  on  motion,  the  original  an- 
swer stands  as  though  no  amended  answer 
had  been  filed. — mil  et  ah  v.  Jamieson, 

125 

20.  A  complaint  by  surviving  partners 
should  set  out  the  names  of  all  the  part- 
ners, and  show  how  the  parties  suing  be- 
came survivors. — Uubbdl  et  al.  v.  iikiJcs 
et  a/.,  138 

21.  In  a  suit  by  an  assignee  upon  a  ware- 
houseman's receipt  for  goods  left  in  store, 
the  assignor  must  be  made  a  defendant  to 
answer  as  to  his  interest.  Ibid. 

22.  Where  the  fiicts  constituting  an  estop- 
pel appear  on  the  face  of  the  pleadings,  the 
objection  should  be  taken  by  demurrer. — 
French  v.  Blanchard,  143 

23.  A  plea,  setting  up  usury  in  the  new 
contract  in  bar,  not  only  of  the  illegal  in- 
terest taken  or  reserved  thereon,  but  of  ( 
the  legal  interest  which  had  accrued  upon  | 
the  precedent  debt,  is   bail,  because    tliei 
facts  are  pleaded  in  bar  of  too  much. — 
Pralt  et  al.  v.  Wallbridge,  147 

24.  Where  an  answer  is  sufficient  on  itsi 
fiu;e,  defects  in  the  bill  of  particulars  filed 
therewith  can  not  be  reached  bv  demurrer. 
— Boiujher  et  al.  v.  Scobey  et  al.,  151 

25.  If  several  causes  of  action  are  improper- 
ly joined,  in  different  paragraphs  of  a  com- 
plaint, the  objection  should  be  taken  by 
demurrer  to  the  whole  complaint,  and  not 
to  each  paraginph  supposed  to  be  mis- 
joined.  lUd. 

26.  A  demurrer  to  one  of  several  paragraphs, 
for  a  misjoinder  of  causes  of  action  in  the 


different  paragraphs,  may  be  stricken  out 
on  motion ;  and  perhaps  an  error  com- 
mitted in  refusinj^  to  stnke  it  out  miclit 
be  corrected  in  the  Supreme  Court.      Ibid. 

27 .  Facts  stated  in  an  affidavit  for  an  attach- 
ment may  be  denied  or  avoided,  if  facts  in 
avoidance  exist,  by  answer.  —  Foster  v. 
Dryfus,  158 

28.  A  bill  of  particulars,  with  the  names  of 
the  parties,  is  a  sufficient  cause  of  action 
before  a  justice  of  the  peace. — Smitlison  v. 
Dillon  et  al,  1611 

29.  That  the  corporation  has  ceased  to  exist, 
or  was  not  a  corporation  at  the  commence- 
ment of  a  suit  upon  the  contract,  may  be 
answered  in  abatement,  but  not  in  l>ar  of 
a  recovery. — Meikel  et  ah  v.  The  Qerman 
Savings  Fund  Society,  i^c,  181 

30.  A  plea  of  usury  must  specify  the  par- 
ticulars of  the  contract  upon  which  tlic 
asurious  interest  is  alleged  to  have  been 
taken  or  reserved. — Emjler  et  al.  v.  Col- 
lins, 18i*- 

31.  A  plea  of  usury  which  purports  to  an- 
swer the  whole  cau.se  of  action,  when  the 
facts  pleaded  are  a  bar  to  a  part  only  of 
the  claim,  is  bad  on  demurrer. — Moorrrtmi 
et  al.  V.  Barton,  2C)<5' 

32.  An  answer  setting  up  in  bar  of  the  ac- 
tion, that  the  defendant  was  a  .surety  on 
the  contract  sued  upon  is  had,  as  that  fact 
can  only  go  to  the  direction  of  the  officer 
in  levying  the  writ  to  be  issued  on  the 
judgment.  Ibid. 

33.  A  plea  setting  up  an  unauthorized  alter- 
ation of  the  note  sued  upon  is,  in  sul>stance, 
a  plea  of  now  est  factum^  and  if  not  verified 
by  affidavit  is  equivalent  to  the  general 
denial.  Ibid. 

34.  A  complaint  upon  a  promissory  note 
must  contain  some  reference  to  the  copy 
of  the  note  filed  therewith,  in  onler  thit 
its  identity  may  be  ma<le  apparent  of  re- 
cord.— Bennett  v.  WainwrigUf,  211 

35.  When  a  complaint,  or  the  hill  of  partic- 
ulars filed  therewith,  contAiiis  one  good 
cause  of  action,  it  is  not  suhject  to  demur- 
rer.— Downs  et  al.  v.  McCvmhs,  211 

36.  If  the  defendant  answers  by  the  general 
denial,  he  admits  the  capacity  of  the  plain- 
tiff to  sue.  Ibid. 
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37.  Suit  upon  a  subscription  to  the  stock  of 
the  North  Western  Christian  University, 
made  payable  in  himljer.  The  subscrip- 
tioD  was. not  dated,  nor  was  the  time  of 
its  execution  averred.  Held,  that  as  the 
date  of  the  sul)scnption  was  not  material 
but  was  matter  of  form  merely,  the  objec- 
tion could  not  be  raised  by  demurrer. — 
Denny  v.  The  North  Western  Cltristian 
University,  220 

38.  In  a  suit  by  the  assignee  of  a  promis- 
sory note  against  the  maker,  a  judgment 
recovered  against  the  maker  as  garnishee, 
in  an  attachment  proceeding  against  the 
payee  or  any  prior  holder  of  the  note,  may 
be  pleaded  in  bar  of  the  suit,  if  the  judg- 
ment was  rendered  before  the  maker  had 
notice  of  the  assignment  —  Hlietkr  v. 
Thomas,  223 

'39.  The  statute  does  not,  in  express  terms, 
require  the  complaint  for  a  new  trial  lo  be 
sworn  to. — Allen  v.  iiillum,  ExecutDr,  <f-c., 

234 

40.  In  the  trial  of  causes  on  appeal  from  a 
justice  of  the  peace,  the  ('ourt  to  which 
the  appeal  is  taken  may  proceed  acconlinj^ 
to  the  rules  of  pleading  allowed  before  the 
justice,  and  hence  a  replication  is  unneces- 
sary, though  an  amended  answer  may 
have  been  filed  in  the  appellate  Court. — 
Carter  v.  Edwards  et  ah,  238 

41.  In  an  action  for  money  paid  in  discharge 
of  a  judgment,  at  the  rcquestof  the  judg- 
ment debtor,  a  transcript  of  the  jndirnient 
need  not  be  filed  with  the  complaint,  as 
the  payment  of  the  money,  and  not  the; 
judgment,  is  the  foundation  of  the  action. 
^Ildcroft  et  al.  v.  Halbert,  250 

42.  A  coqx)ration  may  sue  in  its  corix>nite 
name  without  averring  in  the  complaint 
how  it  became  a  coriX)nition,  or  tliat  it  is 
such ;  and  a  default,  or  answer  in  denial 
of  the  complaint,  admits  the  ca}>aeity  of 
the  plaintiff  to  sue. — lieastoa  v.  TJie  Cin- 
cinnati. <Jt.  Railroad  CV,  275 

43.  To  a  suit  by  a  cor]K)ration  there  may, 
at  its  commencement,  hi.  an  answer  of  rtnl  ■ 
tiel  corponition,    but  such  answer   is   in 
abatement,  and  must  precede  an  answer 
to  the   merits ;    an«l  on    the   trial   dF  the 
issue  formed  on  such  aiiswer.  tlie  proof  is 
limited  to  the  cpie.stion  of  tlie  existence,  , 
de  facto,  of  n  corporation,  under  an  author-  I 
ity  sanctioning  such  a  corporation,  Ue  jure.  ! 

Ibid,  I 


44.  If  the  answer  denies  the  existence;  at 
the  commencement  of  the  suit,  of  a  cor- 
poration which  is  shown  to  have  once  ex- 
isted, it  must  particularly  set  forth  the 
manner  in  which  the  corporate  powers 
ceased. — Mor<ian  v.  The  Laia'e?}cehurff  Ins. 
Co.f  3  Ind.  285,  oveiTuled  on  this  point 

Ibid. 

45.  Where  promissor}'  notes  are  pleaded  as 
a  set-off,  a  replication  denying  the  defend- 
ant's title  to  the  notes,  and  particularly 
setting  out  the  fiicts  showing  the  title  to 
be  in  another,  is  good. — lieilly  et  al.  v. 
Hucker,  E/ecutriz^  ^c,  303 

46.  A  set-off  may  be  replied  to  a  set-off. 

lUd. 

47.  A  departure  in  pleading  is  not  a  ground 
of  demurrer  ;  the  objectitm  must  be  taken 
by  motion. —  Will  v.  Whitney^  15  Ind. 
194,  overruled  upon  this  point  Ihid. 

48.  A  bad  replication  is  good  enough  for  a 
bad  an.swer. —  The  Bank  of  tlie  State  of 
Indiana  v.  Locktoood,  306 

49.  In  an  action  by  the  State  upon  a  for- 
feited recognizance,  a  copy  of  the  recog- 
nizance must  1x3  filed  with  the  complaint 
^Swinney  v.  The  State,  3i»ll 

50.  An  answer  which  professes  to  be  a  bar 
to  the  whole  complaint,  but  only  responds 
to  a  j^art,  is  Iwid. — Miller  et  al.  v.  Rigneif, 

327 

51.  An  answer  which  avers  the  pendency 
of  a  suit  in  another  (/ourt  is  bad,  unless 
it  sufficiently  sets  forth  and  identifies  the 
case  so  averred  to  be  pending.  Ibid. 

52.  Where  an  answer  counts  upon  a  cov- 
enant contained  in  a  deed,  and  the  deed 
is  not  made  a  part  thereof,  the  answer  is 
bad.  Hid. 

53.  A  demun'cr  for  defect  of  parties  must 
point  out  the  alleged  defect — Gaines  et  al. 
V.  Walker,  361 

54.  Wheif  the  general  denial  is  pleadotl  in 
bar,  the  de-eiidant  is  not  in  a  {K)sition  to 
plead  in  aiMti'inent  to  the  jurisdiction  of 
the  Court  <»\v'r  his  iK'vson ;  and  such  a 
plea  is  lud  on  »lenuirrer. —  The  New  Al- 
iKiny,  <JV-  K'f'li'^i^i  f  Co.  v.  Wilson,         402 

55.  Whore  an  assignee  of  a  promissory  note 
alleges  an  a<'>ignnient  of  the  note  to  him 
by  indorsement,  he  i  must  set  out  a  oop}' 
of  the  indorsement  with  his  complaint — 
Connard  v.  Chrisiie,  427 
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5^.  In  a  plea  of  payment,  an  ayermeDt  of 
the  place  of  payment  is  matter  of  form, 
and  not  of  substance  ;  and  where  a  place 
of  payment  is  stilted,  the  party  is  not 
precluded  from  proving  payment  at  a 
different  place. — Brown  v.  Gooden,      444 

57.  Demurrer  to  an  answer  in  the  following 
form,  viz.,  "The  plaintiff  demurs  to  the 
first,  second,  third  and  fourth  paragraphs 
of  defendant's  answer,  and  assigns  for  cause 
of  demurrer  that  they  do  not  state  facts 
sufficient  to  constitute  a  defense  to  the 
action."  Held^  that  the  demurrer  was  not 
separate  to  eiich  paragraph  named, -but 
joint,  and  to  the  entire  answer ;  and  if  any 
one  paragraph  was  good,  the  demurrer 
should  have  been  overruled.  Ibid. 

68.  Suit  to  set  aside  an  assignment  for  the 
benefit  of  creditors,  on  the  ground  of  fraud. 
The  plaintiff'  averred  the  recovery  of  divers 
judgments  against  the  assignors,  and  the 
assignment  of  the  same  to  him.  Neither 
the  judgments,  nor  the  assignments  there- 
of were  made  part  of  the  complaint  Held, 
that  the  couiplaiut  was  bad,  on  demurrer. 
^Staats  et  al  v.  Burke,  448 

59.  Suit  by  an  assignee  upon  a  promissory 
note.  The  complaint  averred  that  the  de- 
fendant executed  tlie  note  to  the  payee, 
who  indorsed  it  to  the  plaintiff.  Answer  : 
That  the  indorsement  of  the  note  was 
without  cousidenilion,  and  for  the  purpose 
of  avoiding  answers  to  interrogatories,  and 
that  the  plaintiff  had  no  interest  in  the 
note.  Held,  that  the  legal  conclusion  from 
the  averments  of  the  complaint,  was  that 
the  legal  ownership  of  the  note  was  in  the 
plaintitf,  and  it  was  not  enough  for  the 
defendant  to  controvert  this  legal  conclu- 
sion, without  specially  controverting  the 
fhcts  upon  which  it  rested,  or  showing 
other  facts  inconsistent  therewith  ;  as  that 
the  real  interest  ivmained  in  the  payee,  or 
had  passed  from  the  plaintiff  to  a  thinl 
person. — Elder  v.  Smith,  4GG 

60.  Where  the  general  denial  is  pleade<l  to 
a  suit  by  a  corporation,  the  dc  fttrfo  exist- 
ence of  the  cor[>oration  isadmitt-il. — Ihtr- 
rison,  Erecu/or,  cj-c.  v.  The  MfiriinsrUk, 
4-c.  Railrmd  Co.,  505 


POOR. 

Allowance  for  me  lical  nitention  io.    See  Coix- 

TI  C0MilS.SI0NEUS,  BOABD  OF,  4. 


POWERS. 

Of  masters  of  boats.  See  Maritime  Law, 
4-8.  s 

A  naked  power  of  disposition  given  by  will 
to  an  executor,  gives  him  no  title  to  the 
land. — Tfunnpson,  Executor,  <^c.  v.  Schenck 
et  al.,  194 


PRACTICE. 

See  Pleading,  20,  21.    Evidence,  14,  15. 
Judgment,  11. 

In  cnminal prosecutions.    See  Criminal  Law. 

1.  If  the  Court  should  have  varied  the 
amount  of  a  judgment  from  the  verdict, 
perhaps  the  proper  mode  to  raise  the  ques- 
tion would  be  by  motion  in  the  Court  be- 
low.— Mei'ediOi  et  al.  v.  Lackey^  1 

2.  A.  sued  out  an  attachment  against  B .  and 

C,  and  served  process  of  garnishment  on 

D.  D.  answered,  and,  on  his  answer, 
judgment  was  rendered  against  him*  At 
a  subsequent  term,  B.^s  attorney  moved, 
on  his  own  affidavit  alone,  to  set  aside  the 
judgment  against  I).  Held,  that  cause 
wius  not  shown  for  setting  aside  the  judg- 
ment, simply  on  the  attorney's  application. 
— St  urges  et  al.  V.  Rogers,  18 

3.  An  executor  can  not,  by  an  entry  on  the 
appearance  docket,  allow  a  claim  in  his 
own  behalf  agivinst  the  estate  of  his  testa- 
tor, but,  if  he  proceeds  under  the  statute, 
his  claim  must  ptiss  upon  the  issue  docket 
and  l)e  set  down  and  tried  as  any  other 
adversary  proceeding. — Hubbard  et  al.  v. 
HublHird,  25 

4.  In  setting  the  case  down  for  trial  on  the 
is.sue  docket,  there  must  be  an  adversary 
party  named,  either  by  the  claimant,  in  his 
complaint,  or  by  the  Court  Ibid. 

5.  Either  party  may  claim  a  jury  for  the 
trial  of  the  issues  thus  formed.  Ibid. 

6.  Objections  to  a  pleading  for  duplicity  or 
rcdundancy  must  be  taken  by  motion, 
not  by  demurrer. — Judah  v.  The  Trustees, 
dfc,  56 

7.  Notwithstanding  a  defimlt  may  have  been 
taken  against  one  of  several  defendant^, 
the  others  having  tniversed  the  complaint, 
it  is  incumbent  on  the  plaintiff,  in  order 
to  a  recovery,  to  establish,  by  proof,  his 
case  as  stated  in  his  complaint — Feirin 
et  ah  V.  Jolmson  et  a/.,  72: 
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8.  Where  several  sepftrate  demurrers,  to 
different  paragraphs  of  an  answer,  are  over- 
ruled, the  action  upon  each  demurrer  need 
not  be  separately  assigned  for  error. — 
Larsh  V.  E>itf*pj  75 

9.  Where,  in  proceedings  for  the  foreclosure 
of  a  mortpigc,  part  only  of  the  notes  se- 
cured are  due,  if  the  property  is  found  by 
the  Court  to  he  susceptible  of  division,  the 
Court  must  specify  by  metes  and  bounds 
the  particular  portion  to  be  sold. — Brugh 
v.  Darsl  et  alj  79 

10.  Suit  by  a  surviving  wife  against  the  ex- 
ecutor of  her  deceased  husband,  to  recover 
$300  of  tlio  assets  in  his  hands.  Tlie  ex- 
ecutor answered  :  1.  by  a  general  denial ; 
2.  setting  up  an  ante-nupti<al  agreement. 
A  demun-cr  was  susUiined  to  each  para- 
graph of  the  answer ;  and  the  defendant 
failing  to  answer  further,  the  Court  gave 
judgment  for  plaintiff,  for  want  of  an  an- 
swer. Ifehl^  that  it  was  error  to  sustain 
a  demurrer  to  the  general  denial. — Dean, 
Executor ^  cf-c.  v.  HidtardSj    .  114 

11.  A  judgment,  without  proof,  for  want  of 
an  answer  was  also  erroneous.  Ibid. 

12.  Errors  of  law  occurring  at  the  trial  arc 
waived,  unless  again  Vjrought  to  the  atten- 
tion of  the  Court  in  the  motion  for  a  new 
trial. — Hill  et  al.  v.  Jamiesoiiy  125 

13.  A  pleading  stricken  out  on  motion,  will 
not  1)0  regarded  as  part  of  the  record,  un- 
less made  so  by  bill  of  exceptions.      Ibid. 

14.  A  motion  for  judgment  upon  the  plead- 
ings constitutes  no  part  of  the  record, 
unless  made  so  by  bill  of  exceptions,  or 
by  the  order  of  the  court  Ibid. 

15.  When  an  amended  an.swer  is  stricken 
from  the  files,  on  motion,  the  original  an- 
swer stands,  as  though  no  amended  answer  1 


had  Ixjen  filed. 


Ibid. 


16.  Motion  by  the  defendant,  in  a  prosecu- 
tion for  bastardy,  to  enter  of  record  an 
afrreement  by  the  prosecutrix,  made  out 
of  Court,  to  dismi.ss  the  action.  Ht'hJ, 
that  to  have  entitled  the  supposed  defense 
to  the  consideration  of  the  Court,  it  should 
have  been  pleaded  as  such,  so  that  an  i.ssue 
couM  have  been  formed  and  tried. —  Stnte' 
ex  reJ.,  <Jv.  v.  Wilson,  134 

-17.  A  bill  of  exceptions  intended  to  set  out 
the  evidence,  and  concluding  with  the  re- 
cital ''that  this  was  all  the  evidence  offered 


in  the  cause,"  is  not  good  under  rule  30.— 
Davis  et  al,  v.  BoUon  et  al^  139 

18.  The  record  must  show  that  the  reasons 
for  a  new  trial  were  assigned  in  writing. 

IM. 

19.  An  affidavit  for  a  continuance,  on  ac- 
count of  the  absence  of  a  witness,  must 
show  that  he  is  a  competent  witness,  and 
specially  art  out  the  facts  expected  to  be 
proved  by  him. — French  et  a/,  v.  Blanth- 
ard,  143 

20.  After  a  cause  has  been  snbmttted  by 
agreement,  without  objection  to  the  assign- 
ment of  errors,  it  is  too  late  to  ask  a  dis- 
missal because  the  names  of  all  the  parties 
are  not  set  out,  as  required  by  rule  20. — 
Bougher  et  al.,  v.  Scobey  et  at,  151 

21.  Facts  stated  in  an  affidavit  for  an  at- 
tachihent  may  be  denied  or  avoided,  if 
fiicts  in  avoidance  exist,  by  answer. — Foa- 
ter  V.  Dryfus,  158 

22.  Where  an  issue  is  formed  on  an  affida- 
vit for  attachment,  it  should  be  tried  by 
the  Court,  or  jury,  with  the  issues  in  the 
cause  in  which   the  attachment  issued. 

Ihid. 

23.  That  a  term  of  Court,  at  which  a  judg- 
ment was  rendered,  was  not  held  at  the 
time  prescribed  by  law  constitutes  aground 
for  the  reversal  of  the  judgment — Smith- 
son  V.  Dillon  et  al.,  169 

24.  Qu(ere :  Whether  this  is  the  doctrine  of 
tlie  English  Courts.  Ibt<L 

25.  A  prosecution  for  surety  of  the  peace  is 
a  criminal  proceeding,  and  where  the  act 
authorizing  such  prosecutions  is  silent,  the 
criminal  practice  governs. — The  State,  ex 
reh,  4'^.  V.  Maners,  175 

26.  The  name  of  an  a.ssignor  of  a  promis- 
sory note,  made  a  defendant  to  answer  as 
to  the  assignment,  need  not  be  noticed  in 
an  offer  by  the  maker  of  the  note  to  con- 
fess a  judgment  for  a  given  sum,  as  the 
offer  is,  of  itself,  an  admission  of  the  as- 
signment and  a  waiver  of  any  further  pro- 
ceedings.— Harris  v.  Daihy,  183 

27.  The  proceedings  upon  a  guardian's 
})etition  for  the  sale  of  the  real  estate  of 
his  ward  are  er  parte  in  their  character, 
and  hence  a  suit  will  not  lie  by  the  ward 
to  review  a  judgment  rendered  therein. — 
Davidson  v.  Lindsay,  186 
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28.  An  action  in  relation  to  the  separate 
property  of  a  married  woman  may  be 
prosecuted  in  her  name  alone,  or,  at  her 
option,  jointly  by  herself  and  husband. — 
Martimiale  v.  TiU^eUs  et  al,  200 

29.  Where  a  judgment  is  taken  by  default, 
in  a  Court  of  Record,  the  summons  and 
the  return  thereon  become  a  part  of  the 
record,  but  where  there  is  an  appearance 
and  trial,  these  make  no  part  of  the  record 
unless  incorporated  by  some  known  mode 
of  proceeding.  —  l^he  Indianapolis^  4*c. 
Railroad  Co.  v.  WyaU,  204 

30.  To  embody  them  in  a  written  motion 
is  not  such  mode.  Ibid. 

3L  Where  interrogatories  are  propounded 
to  a  jury  to  be  answered,  which  are  per- 
tinent to  the  issue,  they  can  not  be  per- 
mitted to  return  for  answer,  that  they 
"do  not  knowr—Buntin  v.  Ri)se,         200 

32.  In  an  attachment  proceeding  under  the 
code,  notice  by  publication  of  the  pendency 
of  the  suit  may  l)e  given  before  the  writ 
is  levied. — Sawyer  et  al.  v.  S'jwyery      213 

33.  Where  the  ground  of  objection  to  the 
admission  of  testimony  is  not  pointed  out 
to  the  (^ourt,  it  is  not  error  to  overrule  the 
objection. — Deimy  v.  The  Xo/ih  Wesfern 
Christian  Um'versify,  22U 

34.  Where  in  a  suit  upon  a  written  instru- 
ment there  is  no  plea  denying  the  exe- 
cution of  it  under  oath,  evidence  tending 
to  negative  its  execution  is  not  admissible. 

Ilnd. 

35.  A  bill  of  exceptions,  purporting  to  set 
out  the  evidence,  must  contain  tlie  tech- 
nical and  indispensable  words,  "this  was 
all  the  evidence  given  in  the  cause.*' — 
Gould  et  al.  v.  Ort't/y  et  al..,  231 

36.  The  correct  practice,  on  the  hearing  of 
a  complaint  for  a  new  trial,  is  for  the  par- 
ties to  bring  their  witnesses  into  (^ourt, 
and  have  them  testify  orallv  in  reference 
to  the  matters  involved  in  the  application. 
— Alhn  V.  cm  urn,  Krec'tor,  cjjr.,  234 

37.  The  new  evidence  produced  should, 
viewed  in  conned  ion  with  that  ali-e.idy  i 
offered  on  the  trial,  l>e  of  such  a  character  ! 
as  would  have  entitled  the  party  to  a  new  | 
trial,  if  the  application  had  lieen  made  in  ! 
term  time.  J  bid.  ; 


vacation,  the  reasons  of  the  adjournment 
must  apiM\ar  in  the  record. — >ihuighte^'  v. 
Gregory  et «/.,  250 

39.  The  wonls,  "  and  this  was  all  the  testi- 
mony or  evidence  oftered  in  the  case,"  are 
not  sufficient,  in  a  bill  of  exceptions  pur- 
porting to  set  out  the  evidence,  to  repel 
the  presumption  of  other  evidence. — Car- 
lin  y.  Ma)iin,  259 

40.  A  bill  of  exceptions  which  purports  to 
set  out  the  evidence,  must  contain  the 
wonis,  "this  was  all  the  evidence  given 
in  the  cause ;"  the  words,  "  the  following 
was  all  the  evidence  produced  by  either 
^party,"  are  not  sufticient. — Smith  e^  al  v. 

Anthony y  267 

41.  The  statutory  mode  pointed  out  by  2 
11.  S.,  §  2H 1,  p.  1)3,  for  proving  the  acts  of 
a  corporation,  should  be  followed,  or  some 
legal  excuse  shown  for  not  following  it. — 
The  IinUaiuii^jUsy  <J*r,  Bail  road  Co.  y. 
Jewett,  273 

42.  Where  the  Court  has  onlercd  the  pro- 
duction of  ccrt:iin  minutes  of  the  l)oard  of 
directors,  and  the  party  in  whose  behalf 
the  order  was  made  has,  in  addition,  given 
written  notice  to  the  companj'  to  produce, 
and  has  demanded  of  the  secretary  a  sworn 
copy,  if  they  are  not  prcxiuced,  or  the 
sworn  copy  furnished,  oral  evidence  may 
be  given  of  their  contents.  Ibid. 

43.  A  Court  can  not  legally  alter  the  reoord 
of  its  pi-oceedings  after  the  close  of  the 
term  ;  and  a  bill  of  exceptions  can  not  be 
altered.  Hut  Ijefore  a  case  is  tried,  it  is 
proper  that  material  issues,  calculated  to 
settle  the  merits  of  the  j>ending  contro- 
versy, should  be  formed,  and  Courts  pos- 
sess the  power,  up  to  that  point,  of  correct- 
ing eiToi's  which  have  occurred  in  their 
proceedings. — Heaston  v.  The  Cincinnafi, 
<Jt.  liailroad  Co.,  275 

44.  To  a  suit  by  a  corporation  there  may, 
at  it«<  conmiencement,  l)e  an  answer  of  n'd 
tit'l  cori)onUion ;  but  such  answer  is  in 
almtenient,  and  must  precede  an  answer 
to  the  merits;  and  on  the  trial  of  the  issue 
formed  on  such  answer,  the  pniof  is  liui- 
itivl  to  the  question  of  the  existence,  iU 
furtn,  of  a  cor])oi-atioi^,  under  an  authority 
sanctioning  such  a  coqioration  de  jure. 

Ibid. 


38.    Where   the  Circuit  Court   is  adjourned    45.    An  answer  alleging  want  of  proper  p.ir- 
before  the  close  of  the  term,  to  a  day  in  |      ties  is  the  correct  mode  of  raising  the 
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question  of  fact,  where  a  plaintiff  suing 
in  a  name  importing,  prim  i  /aciey  a  cor- 
poration, in  fact  is  not  assuming  to  act  as 
such,  but  only  as  a  partnership.         Ibid. 

46.  Where,  in  the  effort  to  get  a  perfectly 
impartial  jury,  a  challenge  to  a  juror  for 
a  cause  which  did  not  render  him  incom- 
petent, is  sustained,  and  the  result  is 
achieved,  the  cause  will  not  be  reversed. 

Ibid. 

47.  If  instructions  are,  at  the  proper  time, 
required  to  be  reduced  to  writing,  and 
some  are  given  orally,  it  is  error ;  but  if 
no  exception  is  taken,  the  error  is  waived. 

Ibid. 

48.  When  the  question  is  asked  a  witness, 
with  a  view  to  his  impeachment,  whether 
he  did  not  make  certain  statements  out 
of  Court  on  the  same  subject,  and  differing 
from  his  testimony  in  Court,  and  he  an- 
swers that  he  has  no  recollection  of  hav- 
ing made  them,  evidence  offered  for  the 
purpose  of  showing  that  he  had  made 
such  statements  is  inadmissible. — Meu- 
denhall  et  al.  v.  Banks,  28  i 

49.  A.,  being  himself  the  administrator  of 
the  estate  of  li.,  filed  a  claim  against  said 
estate,  which  was  entitled  and  docketed, 
"^.  V.  Tlie  Estate  of  B:'  The  record 
states  that  the  "  defendant "  appeared,  an- 
swered, and  went  to  trial.  After  the  tiling 
of  the  tnmscript,  the  appellant  Represented 
to  this  Court,  by  petition,  that  as  guardian 
of  the  only  lieir  of  /i.,  he  had  ap[)eared 
and  made  the  defense  below,  and  lusked 
leave  to  prosecute  the  api>eal.  Held,  that 
after  the  showing  made  by  his  ])etition, 
the  guanlian  could  not  be  heard  to  object 
that  no  adversary  ])arty  was  named  in 
the  claim. — Deed,  Quardian,  4"^,  v.  Hal- 
stead,  -H7 

50.  In  a  suit  upon  a  lease  made  by  "J.  as 
agent  for  ^.,"  the  latter  is  projjerly  de- 
scribed as  the  lessor.  Ibid. 

51.  Where  the  Court  permits  improiier  tes- 
timony to  iKi  given  to  the  jury,  and  after- 
wanl  corrects  the  error,  and  instructs 
them  to  disregard  the  evidence,  the  parties 
are  not  injured. — Zchnery.  Kepler,       2i>0 

52.  If  a  complaint  upon  a  promissor}-^  note 
is  answered  by  affirmative  pleas,  in  avoid- 
ance, and  not  by  denial,  the  plaintiff  is 
not  recjuired  to  give  the  note  in  evidence ; 
but  the  damages  may  be  assessed  by  com- 


puting the  interest  on  the  note,  as  copied 
in  the  complaint  Ibid. 

53.  Where  one  paragraph  of  a  complaint  is 
answered  by  affirmative  matter  in  avoid- 
ance only,  and  the  other  Is  denied,  the 
burden  of  the  issue  Ls  upon  the  plaintiff; 
but  if  no  evidence  is  given  in  support  of 
the  paragraph  denied,  the  Court  may 
awanl  the  o|)ening  and  closing  of  the  ar- 
gument to  the  defendant  Ibid. 

54.  Where  the  record  does  not  show  for 
what  reason  an  instiiiction  was  refused, 
nor  exclude  the  presumption  that  it  was 
for  some  other  reason  than  its  supposed 
illegality,  this  Court  will  presume  that 
the  ruling  was  ^correct — Koile  et  al.  v. 
Ellis,  Guardian,  i^c.  301 

55.  Where  a  party  assigns  causes  for  a  new 
trial,  the  Court  can  not  look  beyond  them, 
and  grant  a  new  trial  as  of  right,  under 
the  statute.  Ibid. 

56.  A  set-off  may  be  replied  to  a  set-off. — 
lieilly  et  al.  v.  Backer,  Eiectdnx,  <Jr.  303 

57.  A  departure  in  pleading  is  not  a  ground 
of  demurrer ;  the  objection  must  be  taken 
by  motion. —  Will  v.  Whitney,  15  Ind. 
194,  overruled  upon  this  point.  Ibid. 

58.  An  application  for  a  continuance  on  the 
ground  of  absent  witnesses  should  not  be 
granted,  unless  the  party  applying  shows 
that  he  has  used  due  diligence  to  obtain 
their  testimonv. — Kirland  v.  Kline,     313 

59.  Objections  not  made  in  the  Court  be- 
low will  not  be  con.sidered  on  ap])eal  in 
the  Supreme  Court — Smith  v.  Alien,  316 

60.  After  pleading  to  the  merits  and  going 
to  trial,  it  is  too  late  to  olject  to  the  ca- 
pacity of  the  plaintiff'  to  sue  in  his  own 
name,  ho  being  a  minor.  Ibid. 

61.  A  charge  given  to  the  jury  by  the  Court 
l)elow  will  not  be  examined  in  the  Su- 
preme Court,  where  a  new  trial  was  not 
asked  for  on  the  ground  that  the  chaT^ge 
was  erroneous.  Ibid. 

62.  Where  a  complaint  is  unobjectionable 
in  form  and  substance,  and  the  defendant 
has  been  ruled  to  answer  on  a  day  fixed, 
and  on  that  da}'  the  rule  has  been  ex- 
tended to  another,  on  which  last  a  further 
extension  of  the  rule  is  asked,  which  is 
objected  to  by  the  plaintiff,  there  is  no 
eiTor  in  the  refusal  to  permit  the  defendant 
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to  file  a  demurrer  to  the  complaint — Van 
Allen  et  al.  v.  Spadofie,  319 

63.  When  the  Court  has  once  extended  the 
rule  to  answer,  it  is  within  its  discretion 
to  allow  further  time  or  not.  I  bid. 

<>4.  A.  recovered  a  judgment  against  i?., 
and  lieing  indebted  to  (7.,  it  was  agreed 
between  them,  in  the  presence  of  i>.,  that 
A,  should  pay  C.  a  part  of  the  indebted- 
ness in  money,  and  in  full  payment  of 
the  residue  transfer  and  assign  to  C.  an 
amount  of  the  judgment  agafnst  B,  equal 
to  such  residue,  which  transfer  and  as- 
signment was,  at  the  time  of  the  agree- 
ment, made  without  writing,  and  accepted 
by  C,  as  such  payment.  A.  at  the  same 
time  authorized  and  directed  />.,  as  his 
agent,  to  assign  to  C  upon  the  record,  so 
much  of  the  judgment  as  would  pay  the 
residue.  Afterward,  B.  paid  to  the  clerk 
the  full  amount  of  the  judgment,  and  D. 
having  failed  to  assign  the  judgment  as 
authorized  and  directed  by  ^.,  collected 
and  received  the  whole  amount  from  the 
clerk.  Held,  that  A.^  being  the  assignor 
of  the  judgment,  wajs  properly  joined  as  a 
defendant  ''to  answer  as  to  the  assign- 
ment, or  his  interest  in  the  subject  of  the 
action." — McCammock  et  al.  v.   Clark, 

320 

65.  Although  A,  was  not  a  resident  of  the 
county  in  which  the  action  was  brought, 
vet  as  I),  was  a  resident  tlierein,  the 
Court  had  jurisdiction  of  the  person  of  ^., 
he  being  a  necessary  party  to  the  action. 

Ibid. 

66.  The  Supreme  Court  will  not  consider 
errors  a&signcd  which  are  not  embraced 
in  the  causes  alleged  for  a  new  trial  in  the 
Court  below.  lUd. 

67.  The  party  having  the  burden  of  the 
issue  has  the  right  to  open  and  close  the 
argument,  and  in  opening  must  disclose 
all  the  points  on  which  he  relics,  and  if 
in  the  close  any  new  point,  or  fact,  not 
disclosed  in  the  opening,  be  referred  to, 
the  adverse  party  has  the  right  to  reply 
thereto,  and  this  closes  the  arj^ument  in 
the  case. — Ashing  v.  Miles  et  a/.,  329 

(>8.  Unless  there  be  some  special  reason 
justifying  it,  the  Court  has  no  power  to 
disregard  the  statutory  rules  in  this  re- 
spect Jbid, 


69.  Where  the  ground  of  objection  to  the 
admission  of  testimony  does  not  appear 
in  the  record,  the  ruling  of  the  Court  be- 
low will  be  presumed  to  be  correct — Faw- 
ler  V.  Burgetf  341 

70.  Where  a  special  instruction  is  asked  of 
the  Court,  it  may  he  given  with  an  ex- 
planation or  modification,  provided  such 
explanation  is  reduced  to  writing  ;  but  it 
is  error  to  give  such  modification  verbally. 
— Lung  V.  Dealt  349 

71.  Defects  in  an  affidavit  in  replevin  before 
a  justice  of  the  peace,  or  in  the  manner 
of  bringing  the  defendant  into  Court,  are 
cured  if  the  defendant  appears  and  goes 
to  trial  without  objection. — Smith  et  al. 
V.  Eifierson,  355 

72.  A  disclaimer  of  any  interest  in  the 
property  in  controversy  is  no  answer  to 
an  action  of  replevin,  and  may  be  stricken 
out  on  motion.  Ibid. 

73.  The  Court  should  not  allow  a  second 
motion  for  a  new  trial  for  the  same  cause, 
orcau.ses ;  but  there  is  no  reason  why  the 
Court,  in  the  exercise  of  a  sound  discre- 
tion, may  not,  at  the  same  term,  allow  a 
second  and  even  a  third  motion,  for  causes 
w^hich  the  party  in  the  exercise  of  proper 
diligence  had  failed  to  discover  until  after 
his  original  motion  was  determined.— 
Whit^,  Admini^rafoTf  cjr.  v.  Perkins,  358 

74.  Suit  on  an  assigned  account,  begun  be- 
fore a  justice  of  the  peace  and  appealed  to 
the  Circuit  Court  After  the  assignor  had 
answered,  confessing  the  assignment,  the 
plaintiff  dismissed  the  suit  as  to  him ; 
and  thereupon,  on  motion  of  the  debtor, 
the  case  was  dismissed  as  to  him  also. 
Held,  that  when  the  assignor  went  out 
of  Court,  by  the  dismissal  of  the  cause  as 
to  him,  his  answer  went  with  him,  and 
there  being  then  a  defect  of  parties,  the  ac- 
tion of  the  Court  in  dismissing  the  cause 
was  not  erroneous. —  Cox  v.  Unvis,     378 

75.  Where  time  is  given,  beyond  the  term, 
to  file  a  bill  of  exceptions,  and  the  bill 
is  not  filed  within  the  time  limited,  the 
Court  can  not,  at  a  succeeding  term,  allow 
the  bill  to  be  filed  nunc  pro  tunc,  without 
notice  to  the  a<l verse  party. — New  Albany, 
4-c.  Railroad  Co.  v.  Wilson,  402 

76.  Quaere :  Whether  the  Court  has  power 
to  make  such  an  order  even  on  notice  to 
the  adyeise  party.  lUd 
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77.  Where  the  ground  of  ohfection  to  the 
admission  of  testimony  does  not  appear 
to  have  been  presented  to  the  Court  be- 
low, the  exception  to  the  ruling  will  not 
be  available  in  the  Supreme  Court. — Mil- 
ler et  ah  V.  Powers,  410 

78.  Where  instructions  given  by  the  Court 
are  signed  by  the  judge,  and  filed,  they 
become  a  part  of  the  record  without  being 
incorporated  in  a  bill  of  exceptions. — AU 
lenet€U.Y>  Davison,  416 

79.  A  party,  where  there  is  to  be  a  general 
verdict,  has  a  right  to  have  a  response  to 
particular  questions  of  fact,  the  same  being 

.  pertinent  and  involved  in  the  issues  ;  but 
the  Court  may  control  the  form  of  the 
questions,  and  the  manner  of  propounding 
them,  and  need  not  require  them  to  be 
answered  in  the  form  prepared  by  counsel. 

Ibid. 

80.  In  a  proceeding  to  obtain  execution 
upon  a  judgment,  under  2  R.  S.  §  406, 
p.  129,  the  written  notice,  showing  the 
names  of  the  parties,  the  date  and  amount 
of  the  judgment,  &c.,  is  a  sufficient  com- 
plaint— Simpson  v.  Wilson,  428 

81.  On  the  hearing  of  such  an  application, 
the  ex  parte  affidavit  of  the  plaintiff  should 
not  be  received ;  he  should  be  examined 
orally,  under  oath.  Ibid, 

82.  Where  the  ground  of  objection  to  the 
admission  of  evidence  docs  not  appear  to 
have  been  pointed  out  to  the  Court  below, 
the  objection  will  not  be  noticed  in  the 
Supreme  Court. — Brown  v.  Qooden,     444 

83.  It  is  erroneous  for  the  Court,  in  an  in- 
struction to  the  jury,  to  assume  that  cer- 
tain facts  have  been  proved,  instead  of 
leaving  the  jury  to  dctcmiino  as  to  what 
has  been  proved. — Staats  et  al.  v.  JSurlr, 

448 

84.  Where  there  is  a  variance  between 
notes  sued  upon,  as  described  in  the 
complaint,  and  as  offered  in  evidence,  the 
complaint  may  be  amended  on  the  trial, 
and  the  amendment  will,  in  the  Supi-eme 
Court  be  deemed  to  have  been  made. — 
Casey.  WaiideJ,  451) 

85.  Semhie,  that  one  claiming  the  separate 
and  entire  ownership  of  lauds,  can  not 
claim  to  be  made  a  defendant  to  a  pro- 
ceeding for  the  partition  of  the  lands,  in- 
stituted b}'^  others  claiming  to  hold   as 


tenants  in  oomroon. — Baier  t.  BOeif  «t 
al,  479 

86.  A.  and  B.  were,  respectively,  the  own- 
ers of  adjoining  tracts  of  land,  which  thej 
held  from  a  common  grantor,  C.  Suit 
by  A.  against  B.  to  recover  possession  of 
a  part  of  the  land,  claimed  to  be  em- 
braced in  C's  deed  to  him,  A.,  and  which 
B,  was  alleged  to  occupy  without  right. 

B.  filed  a  counter  claim,  making  the  heirs 
of  C.  parties,  alleging  a  mistake  in  the 
description  contained  in  his  deed,  and 
asking  to  ^ave  the  same  corrected,  so  as 
to  include  the  land  in  controversy,  or 
that  a  proper  rebatement  might  be  made 
fit)m  the  purchase  money  yet  owing  by 
him  to  the  representatives  of  C  On  the 
trial,  D.,  who  was  the  husband  of  one  of 
the  heirs  of  C.,  and  with  his  said  wife 
was  made  a  party  to  the  counter  claim, 
was  offered  by  ul.  as  a  witness,  to  prove 
that  there  was  no  mistake  in  the  deed 
of  B.,  but  that  the  same  embraced  all 
the  land  purchased  by  him.  EeJd,  thmt 
if  B.  really  bought  the  land  in  contro- 
versy, under  such  circumstances  as  would 
entitle  him  to  have  the  mistake  in  the 
deed  corrected  as  against  A.,  and  those 
claiming  under  him,  and  as  against  the 
heirs  of  C,  he  would  be  entitled  to  such 
relief  in  this  suit,  and  the  heirs  of  C- 
might  be  properly  made  parties  for  that 
pur|)ose ;  but  if  it  should  be  found  that 
he  was  not  entitled  to  such  relief  as 
against  A.^  and  those  claiming  under  him, 
although  he  might  be  entitled  to  relief  by 
way  of  rebatement  of  the  purchase  money, 
as  against  the  heirs  of  C,  it  may  be  doubt- 
ed whether  the  latter  relief  could  be  ob- 
tained in  this  suit. — Charles  v.  Cones,  492 

87.-  The  question  of  the  rebatement  of  the 
purcha.se  money,  as  against  the  heirs  of 

C,  was  one  in  which  A.  was  in  no  manner 
interested,  and  which  could  in  no  manner 
affect  him  ;  but  perhaps,  under  ^  22  and 
368  of  the  code,  the  heirs  of  C.  might  be 
deemed  profwr  parties  defendant,  and  if 
80,  probably,  in  case  the  facts  warranted 
it,  B.  woiiM  be  entitled  to  relief  against 
them,  in  this  suit.  Ibid. 

88.  It  is  the  duty  of  the  Court  to  see  that 
particular  <juestions  of  fact  propt^mded  to 
the  jury  to  U»  answered,  arc  so  framed  as 
that  each  shall  present  distinctly  to  the 
jnry,  a  single  material  fact  involved  in  the 
issues,  and  that  they  are  definitely  ami 
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completely  answered  or  ignored,  if  Ruch 
answer  is  insisted  upon,  before  the  findinp; 
is  accepted. — Bosaer  et  al.  v.  Barnes^    502 

89.  The  statute  docs  not  contemplate  that 
the  jury  shall  answer  special  interroga- 
tories, and  also  return  both  a  special  and 
a  general  verdict,  in  the  same  case.     Il/iil. 

90.  If  an  issue  of  law,  upon  a  demurrer  to 
a  parajjraph  of  the  answer,  is  submitted 
to  the  Court  at  the  same  time  with  the 
issues  of  fact  for  trial,  and  the  finding  of 
the  Court  is  for  the  plaintiff,  the  demurrer 
must  \ye  regarded  as  having  been  sustained, 
but  without  exception. — Harrison,  Krecu- 
tor  J  <J*c.  V.  The  Martinsville^  ^c  Bailrond 
Co.  505 

PRESUMPTIONS. 

See  Evidence,  7. 

As  the  Secretary  of  State  was  directed  by  a 
joint  resolution  of  the  Legislature,  of  Jiuie 
9, 1S52,  (Acts  1852,  p.  178,)  to  publish  the 
General  Railroad  Law,  with  four  other 
laws,  as  soon  as  convenient,  it  will  bo  pre- 
sumed that  he  acted  in  accordance  with 
this  instru(!tion ;  and  as,  by  reasonable 
diligence,  the  Secretary  could  have  ciiuscd 
their  k\cral  distribution  before  February  25, 
1853,  it  will  be  presumed  the  acts  men- 
tioned were  in  force  before  that  time. — 
The  State  ex  rel,  dj^.  V.  Bailey  et  al.j     46 

PinXCIPAL  AND  AGENT. 

1.  After  knowledge  of  the  fraudulent  acts  of 
an  agent  is  brought  home  to  the  principal, 
he  can  not  avail  himself  of  the  benefit,  and 
cast  aside  the  Imrdens  of  the  contract. — 
Juddh  V.  The  Trustees,  ij-c,  56 

2.  A  miister  of  a  boat  has  power  to  bind 
the  owners  for  necessaries,  and  in  matters 
incident  to  his  particular  business ;  and 
this  busines,s  being  known,  his  general 
powers  as  j^gent  of  the  owners  are  mattoi-s 
of  law,  of  which  those  dealing  with  him 
must  take  notice  ;  and  if  thov  contract 
with  him  outsiile  of  those  jwwers,  no 
special  atitliority  being  shown,  they  can 
not  hold  the  owners  liable  on  such  con- 
tracts.— I/o/ croft  et  al.  v.  HaJltert^  256 

3.  When  it  appears  from  the  character  of 
the  items  snud  for,   that  they  were  not 
necessaries,   the  plaintiff  must  prove  the  | 
authority  of  the  master  to  purchase  for 
the  owners.  Ibid. 


4.  Suit  against  the  owners  of  a  steamboat 
upon  certain  bills  and  notes  made  and 
accepted  by  the  master,  and  purporting  to 
havo  been  given  for  the  use  of  the  boat, 
for  insurance,  &c.  Held,  that  prima  facie 
the  master  had  no  authority  to  bind  the 
owners  to  the  payment  of  the  bills  or 
notes;  and  he  had  no  right  as  master, 
though  himself  a  part  owner,  to  insure 
for  the  other  joint  owners. — Holcroft  et  ah 
T.  WilTces,  373 

5.  If  the  principal  receives  and  holds  the 
proceeds,  or  beneficial  results,  of  the  con- 
tract of  his  agent,  he  will  be  estopped 
from  denying  an  original  authority,  or  a 
ratification. — Moore  v.  Pendleton  et  al.,  481 

6.  It  is  not  necessary,  in  order  to  a  valid 
contract  for  the  sale  of  land  bv  an  agent, 
that  an  instrument  in  wnting,  empowering 
him  to  sell  the  land,  should  be  acknowl- 
edged by  the  principal  and  recorded  in 
the  reoonler's  office  of  the  county  where 
the  land  lies.  Ibid, 

PROCESS. 

1.  Where  a  copy  of  a  summons  regularly 
issued  by  the  proper  clerk,  against  a  per- 
son who  is  a  resident  of  this  State,  is  left 
by  the  officer  charged  with  the  service  of 
such  summons  at  the  then  place  of  resi- 
dence of  such  jwrson,  the  service  is  not  re- 
garded as  constructive,  but  actual. — Stur- 
gis  V.  Fay,  429 

2.  "  The  usual  or  last  place  of  residence," 
means  the  residence  into  which  the  per- 
son, still  a  resident  of  this  State,  has 
moved,  in  this  State,  last  before  the  ser- 
vice of  process.  Ibid. 

3.  Application  to  set  aside  a  judgment,  ren- 
dered at  a  former  term,  on  the  ground 
that  the  defendant  was  absent  fi-om  the 
State  when  the  copy  of  the  summons  was 
leil  at  his  residence,  and  had  no  actual 
notice  of  the  pendency  of  the  suit  until 
after  judgment  The  affidavit  did  not 
show  any  meritorious  defense,  nor  any 
excu.se  for  not  making  the  application  at 
the  same  term  at  which  the  judgment 
was  renden'd.  Jlehl,  that  the  affidavit 
did  not  make  a  qxm^q  that  authorized  the 
vacation  of  the  judgment.  Ibid. 

4.  In  actions  against  a  railroad  corporation 
whose  princi^Mil  office  is  not  witliin  this 
State,  the  summons  must  be  served  thirty 
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77.  When  the  ground  of  objection  to  the 
admission  of  testimony  does  not  appear 
to  have  been  presented  to  the  Court  be- 
low, the  exception  to  the  ruling  will  not 
be  available  in  the  Supreme  Court. — Mil- 
ler et  (d.  V.  Powers^  410 

78.  Where  instructions  given  by  the  Court 
are  signed  by  the  judge,  and  filed,  they 
become  a  part  of  the  record  without  being 
incorporated  in  a  bill  of  exceptions. — AU 
ten  et  al.  v.  Daviaon,  416 

79.  A  party,  where  there  is  to  be  a  general 
verdict,  has  a  right  to  have  a  response  to 
particular  questions  of  fact,  the  same  being 

.  pertinent  and  involved  in  the  issues  ;  but 
the  Court  may  control  the  form  of  the 
questions,  and  the  manner  of  propounding 
them,  and  need  not  require  them  to  be 
answered  in  the  form  prepared  by  counsel. 

Ibid, 

80.  In  a  proceeding  to  obtain  execution 
upon  a  judgment,  under  2  R.  S.  $  406, 
p.  129,  the  written  notice,  showing  the 
names  of  the  parties,  the  date  and  amount 
of  the  judgment,  &c.,  is  a  sufficient  com- 
plaint— Simpson  v.  Wilson^  428 

81.  On  the  hearing  of  such  an  application, 
the  ex  parte  affidavit  of  the  plaintiff  should 
not  be  received ;  he  should  be  examined 
orally,  under  oath.  Ihid, 

82.  Where  the  ground  of  objection  to  the 
admission  of  evidence  docs  not  appear  to 
have  been  pointed  out  to  the  Court  below, 
the  objection  will  not  be  noticed  in  the 
Supreme  Court. — Brown  v.  Qooden,    444 

83.  It  is  erroneous  for  the  Court,  in  an  in- 
struction to  the  jury,  to  assume  that  cer- 
tain facts  have  been  proved,  instead  of 
leaving  the  jury  to  determine  as  to  what 
has  been  proved. — Staats  et  al.  v.  Burhe, 

448 

84.  Where  there  is  a  variance  between 
notes  sued  upon,  as  described  in  the 
complaint,  and  as  offered  in  evidence,  tlie 
complaint  may  be  amended  on  the  trial, 
and  the  amendment  will,  in  the  Supreme 
Court  be  deemed  to  have  been  made. — 
Case  V.  Wandelf  459 

85.  Semhle^  that  one  claiming  the  separate 
and  entire  ownership  of  lands,  can  not 
claim  to  be  made  a  defendant  to  a  pro- 
ceeding for  the  partition  of  the  lands,  in- 
stituted b}'^  others  claiming  to  hold  as 


tenants  in  common. — BaJxr  t.  BUey  et 
a?.,  479 

86.  A.  and  5.  were,  respectively,  the  own- 
ers of  adjoining  tracts  of  land,  which  they 
held  from  a  common  grantor,  C.  Suit 
by  A.  against  B.  to  recover  possession  of 
a  part  of  the  land,  claimed  to  be  em- 
braced in  C's  deed  to  him,  A.y  and  which 
B,  was  alleged  to  occupy  without  right. 

B.  filed  a  counter  claim,  making  the  heirs 
of  C.  parties,  alleging  a  mistake  in  the 
description  contained  in  his  deed,  and 
asking  toliave  the  same  corrected,  so  as 
to  include  the  land  in  controversy,  or 
that  a  proper  rebatement  might  be  made 
from  the  purchase  money  yet  owing  by 
him  to  the  representatives  of  C.  On  the 
trial,  i?.,  who  was  the  husband  of  one  of 
the  heirs  of  C,  and  with  his  said  wife 
was  made  a  party  to  the  counter  claim, 
was  offered  by  -4.  as  a  witness,  to  prove 
that  there  was  no  mistake  in  the  deed 
of  B.f  but  that  the  same  embraced  all 
the  land  purchased  by  him.  Eeld^  that 
if  B.  really  bought  the  land  in  contro- 
versy, under  such  circumstances  as  would 
entitle  him  to  have  the  mistake  in  the 
deed  corrected  as  against  A.,  and  those 
claiming  under  him,  and  as  against  the 
heirs  of  C,  he  would  be  entitled  to  such 
relief  in  this  suit,  and  the  heira  of  C. 
might  be  properly  made  parties  for  that 
purix)se ;  but  if  it  should  be  found  that 
he  was  not  entitled  to  such  relief  as 
against  A.,  and  those  claiming  under  him, 
although  he  might  be  entitled  to  relief  by 
way  of  rebatement  of  the  purchase  money, 
as  against  the  heirs  of  C,  it  may  be  doubt- 
ed whether  the  latter  relief  could  be  ob- 
tained in  this  suit. — Clwrhs  v.  Conts^  492 

87.'  The  question  of  the  roliateraent  of  the 
purchase  money,  as  against  the  heirs  of 

C,  was  one  in  which  ^4.  was  in  no  manner 
interested,  and  which  could  in  no  manner 
affect  him  ;  but  perhaps,  under  §§  22  and 
368  of  the  co<le,  the  heirs  of  C.  might  be 
deemed  proper  ]mrties  defendant,  and  if 
so,  probai)ly,  in  case  the  facts  warranted 
it,  B.  would  be  entitled  to  relief  ag)\inst 
tliera,  in  this  suit.  Ibid. 

88.  It  is  the  duty  of  the  Court  to  see  that 
particular  questions  of  fact  propounded  to 
the  inrv  io  Ik?  answered,  arc  so  framed  as 
that  each  shall  present  distinctly  to  the 
jury,  a  single  material  fact  involved  in  the 
issues,  and  that  they  are  definitely  and 
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completely  answered  or  ignored,  if  Ruch 
answer  is  insisted  upon,  before  the  finding; 
is  accepted. — Jtosser  et  al.  v.  Barnes^    502 

89.  The  statute  docs  not  contemplate  that 
the  jury  shall  answer  special  intcrrogja- 
tories,  and  also  return  both  a  special  and 
a  general  verdict,  in  the  same  case.     Ibul. 

90.  If  an  issue  of  law,  upon  a  demurrer  to 
a  paraj^raph  of  the  answer,  is  submitted 
to  the  Court  at  the  same  time  with  the 
issues  of  fact  for  trial,  and  the  finding  of 
the  Court  is  for  the  plaintiff,  the  demurrer 
must  l)e  regarded  as  having  been  sustained, 
but  without  exception. — Harrisoii,  Execu- 
tory ^c.  V.  The  Martlnscillet  <^c.  Railroad 
Co.  505 

PRESUMPTIONS. 

See  Evidence,  7. 

As  the  Secrctary  of  State  was  directed  by  a 
joint  resolution  of  the  Legislature,  of  June 
9,  1852,  (Acts  1852,  p.  178,)  to  publish  the 
General  Railroad  Law,  with  four  other 
laws,  as  soon  as  convenient,  it  will  bo  pre- 
sumed that  he  acted  in  accordance  with 
this  instruction  ;  and  as,  by  reasonable 
diligence,  the  Secretary  could  have  cauj^od 
their  leiral  distribution  before  February  25, 
1853,  it  will  be  presumed  the  acts  men- 
tioned were  in  force  before  that  time. — 
Tfie  State  ex  rely  4^.  V.  Bailey  et  al.f     46 

PRINCIPAL  AND  AGENT. 

1.  After  knowledire  of  the  fraudulent  acts  of 
an  agent  is  brought  home  to  the  principal, 
he  can  not  avail  himself  of  the  benefit,  and 
cast  a-^ide  the  burdens  of  the  contract. — 
Judah  v.  The  Trustees^  ^c,  56 

2.  A  mjLstcr  of  a  Ijoat  has  power  to  bind 
the  owners  for  necessaries,  and  in  matters 
incident  to  his  particular  business ;  and 
this  businc>;s  being  known,  his  general 
powers  as  rvgent  of  the  owners  are  matters 
of  law,  of  which  those  dealing  with  him 
must  take  notice  ;  and  if  they  contract 
with  him  outside  of  those  jwwers,  no 
special  authority  l)eing  shown,  thoy  can 
not  hold  the  owners  liable  on  such  con- 
tracts.— IhJcroft  et  al.  v.  JIaU)ert,  256 

3.  When  it  apjKvirs  from  the  character  of 
the  iloms  sirmI  for,   that  they  were  not 
neccssiiries,   the  plaintiff  must  prove  the  ' 
authority  of  the  master  to  purchase  for 
the  owners.  Ibid. 


4.  Suit  against  the  owners  of  a  steamboat 
upon  certain  bills  and  notes  made  and 
accepted  by  the  master,  and  purporting  to 
have  been  given  for  the  use  of  the  boat, 
for  insurance,  &c,  Ueld^  ihvX  prima  facie 
the  master  had  no  authority  to  bind  the 
owners  to  the  payment  of  the  bills  or 
notes;  and  he  had  no  right  as  master, 
though  himself  a  part  owner,  to  insure 
for  the  other  joint  owners. — Ilolcroft  et  ah 
v.  Wilkes,  '      373 

5.  If  the  principal  receives  and  holds  the 
proceeds,  or  beneficial  results,  of  the  con- 
tract of  his  agent,  he  will  bo  estopped 
from  denying  an  original  authority,  or  a 
ratification. — Moore  v.  I^endleton  et  cU.,  481 

6.  It  is  not  necessary,  in  order  to  a  valid 
contract  for  the  sale  of  land  by  an  agent, 
that  an  instrument  in  writing,  empowering 
him  to  sell  the  land,  should  be  acknowl- 
edged by  the  principal  and  recorded  in 
the  recorder's  office  of  the  county  where 
the  land  lies.  Ibid. 

PROCESS. 

1.  Where  a  copy  of  a  summons  regularly 
Lssued  by  the  proper  clerk,  against  a  per- 
son who  is  a  resident  of  this  State,  is  left 
by  the  officer  charged  with  the  service  of 
such  summons  at  the  then  place  of  resi- 
dence of  such  jicrson,  the  service  is  not  re- 
garded as  constructive,  but  actual. — Star- 
gis  V.  Fay,  429 

2.  "  The  usual  or  last  place  of  residence," 
means  the  residence  into  which  the  per- 
son, still  a  resident  of  this  State,  has 
movc<],  in  this  State,  last  before  the  ser- 
vice of  process.  Ibid. 

3.  Application  to  .set  aside  a  judgment,  ren- 
dered at  a  former  term,  on  the  ground 
that  the  defendant  was  absent  fmm  the 
State  when  the  copy  of  the  summons  was 
left  at  his  residence,  and  had  no  actual 
notice  of  the  pendency  of  the  suit  until 
after  judgment.  The  affidavit  did  not 
show  any  meritorious  defense,  nor  any 
excuse  for  not  making  the  a]>plication  at 
the  same  term  at  which  the  judgment 
was  rendered.  /^A/,  that  the  affidavit 
did  not  make  a  case  that  authorized  the 
vacation  of  the  judgment.  Ibid. 

4.  In  actions  against  a  railroad  corporation 
whose  principal  office  is  not  witliin  this 
State,  the  summons  must  be  served  thirty 
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dajs  before  the  term  to  which  it  is  return- 
able, or  the  cause  must  be  continued. — 
Ohio  4"  Mississippi  Railroad  Co*  v.  Boyd, 

438 

6.  Perhaps,  where  process  has  been  served 
ten  days  i)efore  Court,  the  defendant  should 
be  deemed  to  be  properly  in  Court,  unless 
it  is  made  to  appear  that  the  principal 
office  of  the  company  is  not  in  this  State. 

Ibid. 

6.  Suit  against  the  company  before  a  jus- 
tice of  the  peace,  for  killing  stock.  The 
process  was  served  ten  days  before  the  re- 
turn day,  by  "certified  copy,  on  J.  H.^ 
conductor  of  freight  train."  The  defend- 
ant failed  to  appear,  and  judgment  was 
given  for  the  plaintiiE  On  appeal,  the  de- 
fendant moved  to  dismiss  the  cause : 
1.  Because  the  process  was  not  sen'cd 
thirty  days  before  the  day  of  trial,  the 
principal  oflBce  of  the  company  not  being 
in  this  State ;  and,  2.  Because  the  return 
to  the  process  did  not  show  a  legal  ser- 
vice. Ileldy  that  the  firet  ground  of  the 
motion  was  fully  considered  in  the  case  of 
the  Michigan  Southern^  <f*c.  Railroad  Co. 
V.  Shatmotif  13  Ind.  171,  and  ruled  against 
the  appellant — to  which  ruling  the  Court 
adheres.  —  Ohio  4"  Mississippi  Railroad 
Co.  V.  Qiderj  4-10 

7.  The  return  showed  a  sufficient  service, 
as  it  will  not  be  presumed  that  the  officer 
went  out  of  his  jurisdiction  to  serve  pro- 
cess, or  that  he  served  it  upon  the  con- 
ductor of  a  train  not'  passing  through  the 
county.  Ibid. 

PROMISSORY  NOTES. 

See  Executors  and  Administrators,  5,  7. 
Practice,  26.     Evidence,  15. 

Discharge  of  by  Will.     See  Will,  6. 

1.  Where  the  maker  of  a  promissory  note 
is  inquired  of,  by  a  person  proposing  to 
take  an  assignment  of  the  note,  as  to  the 
validity  thereof,  and  answers  that  he  has 
no  defense  against  it,  he  is  estopped  from 
setting  up  any  defense  against  such  jKir- 
son,  or  his  assignee. — Hose  v.  Teeph,      37 

2.  The  consent  of  the  indorser  of  a  prom- 
issory note  that  suit  against  the  maker 
may  Ikj  postponed,  need  not  Ixi  in  writing,  lO 
nor  based  on  a  consideration,  in  oitler  to 
continue  the  liability  of  the  indorser. — 
Free  v.  Kier stead,  91 


3.  Where  time  has  been  granted,  and  the 
license  is  afterward  revoked  bv  the  in- 
dorser,  the  indorsee  mu>;t  bring  suit  against 
the  maker  within  a  reasonable  time  after 
notice  of  such  revocation  ;  as  the  case  then 
stands,  as  to  future  time,  as  if  no  such 
consent  had  been  given.  lUd. 

4.  Suit  for  the  foreclosure  of  a  mortgage. 
Answer:  that  the  notes  and  mortgage, 
though  executed  to  the  plaintiff  alone, 
were  given  for  goods  purchased  of  ^  mer- 
cantile firm,  of  which  plain  till'  was  a  mem- 
ber; that  the  other  co- partners  had  never 
assigned  their  interest  in  the  debt  to  plain- 
tiff, and  that  the  real,  beneficial  interest 
therein  was  in  said  firm.  Held,  that  the 
defendant  was  estopped,  by  the  execution 
of  the  notes  and  mortgage,  to  plead  the 
matters  set  up  in  his  answer. — Freru^  et 
aJ.  V.  Blanchardj  143 

5.  Suit  upon  a  promissory  note,  dated  at 
"Fiqua^  Ohio^*-  and  payable  at  the  Branch 
of  the  State  Bank  of  Ohio,  at  that  place. 
Ileld,  that  the  note  liore  on  its  face  pre- 
sumptive evidence  that  it  wa.s  made  in 
Ohio. — Ball  v.  Barns  H  al,  180 

6.  The  makers  of  the  note  were  estopped 
to  deny  the  legal  existence  of  the  State 
Bank  of  Ohio^  at  the  time  the  note  wad 
given.  Ibid. 

7.  In  a  suit  by  the  a.ssignee  of  a  promissory 
note  against  the  maker,  a  judgment  re- 
covered against  the  maker  as  g;irnishee, 
in  an  attachment  proceeding  against  the 
payee  or  any  prior  holder  of  the  note,  may 
be  pleaded  in  bar  of  the  suit,  if  the  judg- 
ment was  rendered  Ixifore  the  maker  had 
notice  of  the  assignment.  —  Shefler  v. 
Thonias,  '  223 


8. 


Stiit  upon  a  promissory  note.  Answer  : 
That  the  note  was  given  in  consideration 
that  plaintiff  had  re|>aired,  and  would  fur- 
ther repair,  a  threshing  machine,  and  that 
he  had  tailed,  though  often  requested,  to 
make  such  repairs.  Held,  that  the  place 
of  making  the  repairs  would  be  the  shop 
of  plaintiff,  and  the  answer  should  have 
shown  that  the  machine  was  placed  there, 
and  the  repairs  requested. — Moimfjoy  v. 
Mulh'h'n,  "226 

W^here  a  party  places  his  name  upon  the 
back  of  a  negotiable  promissory  note,  cre- 
ating a  liability  in  favor  of  the  payee,  the 
presumption  is  that  he  intends  to  assume 
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the  liability  of  an  indorser,  and  nothing 
more ;  but  this  presumption  may  be  con- 
trolled by  parol  evidence,  showing  that  he 
in  fact  intended  to  assume  the  liability  of  i 
a  maker,  in  wliich  case  he  will  be  regard- 
ed as  a  joint  maker. — Sill  et  al.  v.  Ijeslie, 

236 

10.  Where  a  party  is  shown  to  have  signed 
a  note  as  a  surety,  he  may  bo  charged  as 
a  joint  maker.  Ibid. 

11.  E.y  as  trustee  of  Indian  Creek  Tmonship, 
having  obtained  a  judgment  against  F.  and 
Q.J  upon  which  an  execution  had  been  is- 
sued and  a  levy  made,  took  from  them 
and  others,  as  their  sureties,  a  note  for  the 
amount  of  tlic  judgment,  conditioned  that 
the  sale  on  the  execution  should  be  |)Ost- 
poned  until  the  maturity  of  the  note,  and 
that  payment  of  it  should  satisfy  the  judg- 
ment IMd^  that  the  trustee,  being  in- 
trusted by  statute  with  the  management 
of  the  pecuniary  concerns  of  the  township, 
had  power  to  make  the  agreement. — Phil- 
ips et  ah  V.  Eastj  Truateey  4"^.,  264 

22.  The  payment  of  the  note,  or  tbe  judg- 
ment obtained  thereon,  would  authorize 
satisfaction  to  be  entered  on  the  original 
judgment.  Ibid. 

13.  The  master  of  a  boat  has  no  power^  sim- 
ply as  such,  to  indorse  or  execute  bills 
"and  notes  binding  tlie  owners. — IIokToft 
et  al.  V.  JJalljertj  250 

14.  Notes  payable  to  order,  but  not  at  a 
bonk  in  this  State,  though  negotiable,  are 
not  governed  by  the  law  merchant  as  to 
diligence  against  makers  and  rights  of  <le- 
fense. — Snyder  v.  Oahnan  et  al.f  203 

15.  The  expression,  "cJmrtered  bank,"  was 
inadvertently  used  in  Mix  v.  I'Jie  State 
Bank  J  1.'5  Ind.  521,  in  stating  what  notes 
are  put  by  the  statute  on  the  footing  of 
inland  bills  of  exchange.  Ibid. 

16.  Where  the  names  of  indorsers  ap(>ear 
upon  a  note,  without  any  date,  the  in- 
dorsemenU  will  l)e  presumed  to  have  Ikhmi 
made  at  the  date  of  the  note.  Ibid, 

17.  Where,  at  the  time  of  the  execution  of 
a  note  not  governed  by  the  law  merchant, 
but  still  no^oiiuhle,  third  persons  place 
their  names  on  the  l)ack  of  it,  in  the  ab- 
sence of  the  prior  indorsement  of  the  fwiyee, 
their  liability  is,  prima  faci%  that  of  in- 
dorsers ;  and  there  would  be  no  variation 


in  this  rule  when  applied  to  notes  nego- 
tiable by  the  law  merchant.  Ibid* 

18.  Where  indorsers  place  their  names  upon 
the  back  of  a  negotiable  note  at  the  time 
of  its  execution,  in  the  absence  of  the  prior 
indorsement  of  the  payee,  perhaps  parol 
evidence  is  admissible  to  rebut  their  pnvia 
facie  liability  as  indorsers,  and  show  it  to 
be  that  of  makers ;  but  where  the  payee 
first  indorses  the  note,  evidence  is  not  ad- 
missible to  rebut  such /?n'ma/ac»'c  liability 
of  the  subsequent  indoi-sers.  Ibid. 

19.  Suit  by  the  assignee  of  a  promissory 
note  against  his  assignor,  alleging  the  in- 
solvency of  the  maker.  A  judgment  had 
been  obtained  on  the  note  against  the  ma- 
ker, and  executions  returned  nulla  bona, 
but  due  diligence  had  not  been  used  in 
bringing  the  suit  Answer :  that  dili- 
gence had  not  been  used  against  the  maker 
of  the  note,  who,  long  after  the  time 
when  a  judgment  might  have  been  ob- 
tained against  him,  had  property  subject 
to  execution.  The  executions  issued  on 
the  judgment  against  the  maker,  and  the 
returns  of  the  officer  wert  offered  in  evi- 
dence, and  objected  to  by  the  assignor,  on 
the  ground  of  irrelevancy.  Held,  that  as  it 
does  not  appear  but  that  the  jmlgment  on 
which  the  executions  issuetl  was  given  in 
evidence  without  objection,  and  as  the  exe- 
cutions and  returns  might  tend  to  show 
insolvency  at  a  given,  though  immaterial, 
time,  the  Court  can  not  say  the  evidence 
did  any  harm. — Dawson  v.  Walls,       260 

20.  As  the  evidence  is  not  in  the  record, 
this  Court  can  not  say  that  any  thing  was 
shown  tending  to  impeach  the  returns, 
and  if  not,  they  might,  when  legitimately 
in  evidence,  be  taken  as  conclusive,  in  the 
given  case.  Ibid. 

21.  Suit  upon  a  promissor}'  note.  Answer : 
that  the  note  was  given .  to  the  payees 
thereof,  at  the  request  of  one  A.,  in  settle- 
ment of  an  ad'air  of  bastardy,  slu',  the  said 
A.y  Ixjing  then  pregnant  with  a  child  l)e- 
gt)tteu  by  one  of  the  makers  of  said  note ; 
that  a  large  sum,  to- wit,  $o(.M.),  had  already 
Ix-'cn  paid,  and  that  said  Iwistard  child  died 
at  birth.  Held,  that  the  mother,  being 
pregnant  at  the  time  of  the  oxeeulion  of 
the  note,  had  then  a  present  right  of  action, 
and  her  promise  not  to biing  the  action  was 
a  good  consideration  for  the  note,  which  the 
death  of  the  child  <lid  not  in  any  degree 
affect — Ilarter  et  al.  v.  Johnson,  271 
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22.  Where  an  assignee  takes  a  note  upon 
the  representation  of  the  maker  that  it  will 
be  paid,  or  is  ^ood,  the  latter  is  estopped 
to  defend  against  the  payment  of  the  note. 
-^Writ/ht  V.  Alien,  284 

23.  The  possession  of  a  note  by  the  payee, 
is  prima  fat  ie  evidence  that  he  is  the  owner 
of  it,  although  there  may  be  on  th^  note 
ft  special  indorsement  of  it  by  him  to  a 
thini  person ;  and  he  may,  if  he  thinks 
proper,  strike  the  name  of  such  indorsee 
from  the  note. — MendenhaU  et  al.  v.  Banli^, 

284 

24  Suit  upon  a  promissory  note.  Answer : 
that  the  note  was  given  for  a  part  of  the 
purchase  money  of  a  saw  mill,  and  the  as- 
signment of  a  subscription  for  the  purpose 
of  rebuilding  the  same ;  that  the  vendor 
represented  that  the  mill  and  machinery 
were  perfect,  and  the  subscription  valid, 
and  worth  $300 ;  that  in  fact,  the  mill, 
machinery  and  subscription  were  of  no 
value  to  defendant,  and  that  the  note  sued 
on  was  the  last  one  given.  Utily  that  the 
answer  was  bad,  on  demurrer. —  Tlumip- 
aon  V.  VosSf   •  2*J7 

25.  Where  promissory  notes  are  pleaded  as 
a  set-off,  a  replication  denying  the  de- 
fendant's title  to  the  notes,  and  particular!}' 
setting  out  the  facts  showinfr  the  title  to 
be  in  another,  is  good. — HeiUi/  et  ah  v. 
Rucker,  Executrix,  ^c,  303 

26.  Wher&  a  lease  of  land  is  for  a  term 
within  the  statute  of  frauds,  and  for  that 
reason  recjuired  to  be  in  writing,  and  the 
lessee  executes  notes  to  the  lessor  for  the 
rents,  and  takes  possession  of  and  occu- 
pies the  premises  leased  during  the  term, 
the  question  whether  the  contract  could 
have  been  enforced  if  either  party  had  re- 
fused to  jxjrform  it  before  the  expiration 
of  the  term,  is  not  involved,  and  the  lessee 
is  liable  to  pay  the  notes. — Gibson  el  al.  v. 
Wilcoxen,  333 

27.  Where  the  maker  of  a  promissory  note, 
being  infomied  that  a  third  person  is  alx)ut 
to  pui-chase  the  note,  promises  to  pay  it 
witliin  a  given  time,  and  thereby  induces 
the  purchase,  he  is  estopi)ed  from  contest- 
ing its  validity. — Morrison  et  al.  v.  Wea- 
ver et  al.,  344 

28.  But  where  the  maker  is  informed  that 
the  note  has  been  already  purchased,  and 
promises  the  assignee  to  pay  it,  he  is  not 
estopped   to  contest  its  validity,  as  the 


promise  could  not  have  boen  intended  to 
induce  the  purchase,  even  though  it  sboald 
appear  that  the  note  was  not  in  fiict,  por- 
ciiased  until  afterward.  Ibid, 

29.  Suit  against  the  owners  of  a  steamboat 
upon  certain  bills  and  notes  made  and  ac- 
cepted by  the  master,  and  purporting  to 
have  been  given  for  the  use  of  the  boat, 
for  insurance,  &c  Held,  i\\2±  prima  facie 
the  master  had  no  authority  to  bind  the 
owners  to  the  payment  of  tlie  bills  or 
notes. — Ihl croft  et  al.'v,  Wilkes,  373 

30.  He  had  no  right  as  master,  though  him- 
self a  part  owner,  to  insure  for  the  other 
joint  owners.  Ihid. 

31.  Suit  against  the  makers  and  indoraers 
of  a  promissory  note,  made,  and  payable, 
in  Illiuois.  Held,  that  as  the  note  was 
not  payable  to  order  or  bearer  in  a  bank 
in  this  State,  no  cause  of  action  was  shown, 
under  our  law,  against  the  iudoisers. — 
Brown  v.  Bunn,  406 

32.  If  the  indorsements  were  made  in  Illi- 
!  noi^,  and  governed  by  the  law  of  that 
i  State,  such  law  should  have  been  pleaded. 
1  Ibid. 


The  Court,  sitting  as  a  jury,  may  infer 
from  the  face  of  a  note  p;ua)»le  "at  the 
lir.  at  Fort  Wayne,  of  The  Bk.  of  the 
State  of  Indiana"  that  it  was  intended  to 
1)0  payable  at  the  "  Branch  at  Fort  Wayne, 
of  the  Bank  of  the  State  of  Indiana.— 
MiUer  et  al.  v.  Powers  et  al.,  410 

34.  Where  an  assignee  of  a  promissory  note 
alleges  an  assignment  of  the  note  to  him 
by  indoi-scment,  he  must  set  out  a  copy 
of  the  indon^ement  with  his  complaint. — 
Connard  v.  Christie,  427 

35.  Where,  in  a  suit  by  the  payee  of  a 
promissory  note,  the  note  is  given  in  evi- 
dence, the  defendant  may  give  in  evidence 
indoi-soments  of  payments  thereon,  though 
unsigned,  without  proof  of  the  handwrit- 
ing in  which  they  are  made :  the  burden 
being  on  the  plaintiff,  from  whose  pos- 
session the  note  comes,  to  explain  by 
whom  and  for  what  purpose  the  indorse- 
ments were  made. — Brown  v.  Q(x>ien,  444 

36.  Suit  by  an  assignee  upon  a  promL^sor}* 
note.  The  complaint  avi'ncvl  that  the 
defendant  executed  the  note  to  the  payee, 
who  indorsed  it  to  the  plaintiff.  Answer  : 
That  the  indorsement  of  the  note  was 
without  consideration,  and  for  the  purpose 
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of  aroiding  fi&sweFS  to  interrogatories,  and 
that  the  plaintiff  had  no  interest  in  the 
note.  &ld^  that  the  legal  conclusion 
irom  the  averments  of  the  complaint,  was 
that  the  legal  ownership  of  the  note  was 
in  the  plaintiff,  and  it  was  not  enough  for 
the  defendant  to  controvert  this  legal  con- 
clusion, without  specially  controverting 
the  facts  upon  which  it  rested,  or  showing 
other  facts  inconsistent  therewith ;  as  that 
the  real  interest  remained  in  the  payee, 
or  had  passed  from  the  plaintiff  to  a  third 
person. — Elder  v.  Smith,         '  466 

37.  Suit  by  the  Slate  Bank  of  Indiana,  for 
the  use  of  the  Branch  at  Neio  Albany, 
upon  a  promissor}*^  note.  Before  the 
determination  of  the  suit,  the  charter 
of  the  State  Bank  expired ;  but  before 
that  time,  the  Bank  of  Salem  had  become 
the  purchaser  of  the  note  sued  on.  A 
supplemental  complaint  was  filed,  show- 
ing the  transfer,  and  alleging  that  the  note 
was  given  for  the  purchase  money  of  a 
certain  lot,  sold  by  the  State  Bank  to  the 
defendant,  and  that  a  deed  has  been 
tendered  before  suit  was  brought,  which 
had  been  handed  over  to  the  Bank  of 
Salem.  Held,  that  the  right  to  keep  up 
and  make  good  the  tender,  by  a  delivery 
of  the  deed,  passed  to  the  Bank  of  Sulem 
as  an  incident  to  the  a<isignmcnt  of  the 
note. — Tfie  Bank  of  Saleni  v.    Caldtcell, 

469 

38.  Suit  upon  notes  made  in  Ohio,  and 
payable  with  10  per  cent,  interest.  Judg- 
ment for  the  amount  of  the  notes  with 
the  stipulated  interest.  Beld,  that  as  the 
notes  were  payable  generally,  they  wei-e 
payable  everywhere,  and  not  specially  at 
the  place  of  residence  of  the  makers. — 
Engler  et  al.  v.  Ellia,  475 

39.  If  the  notes  were  payable  in  this  State, 
they  would  still  lie  good  for  the  stipulated 
interest,  unless  that  nite  was  prohibited 
by  the  law  of  Ohio,  which  was  not  made 
to  appear.  Ibid. 

40.  Where  the  indorsee  of  a  promissory 
note  alleges,  in  his  complaint,  that  the 
note  was  indorsed  to  him  by  the  payee, 
and  sets  out  a  cop}'  of  the  note,  with  a 
blank  indorsement,  he  ma}',  on  the  trial, 
fill  up  the  indorsement,  or  may  reoovor 
without  filFing  it  up. — Macn-e  v.  PemUefon 
et  al,  481 

41.  Suit  by  an  indorsee  of  a  promissory  note 


against  a  remote  indorser,  alleging  the 
insolvency  of  the  makers.  Answer  :  that 
at  the  time  of  making  the  indorsement, 
defendant  took  from  his  indorsee  a  writ- 
ing, showing  that  the  note  was  assigned 
without  recourse.  The  Court  instructed 
the  jury  that  a  party  receiving  a  negoti- 
able note  or  bill  of  exchange,  before 
maturity,  in  good  faith,  in  the  usual 
course  of  business,  and  without  fraud,  is 
not  bound  by  equities  which  exist  between 
the  parties  of  which  he  had  no  notice. 
Held,  that  the  instruction  was  erroneous. 
March  et  al,  v.  Sheldon,  491 

PUBLIC  INDECENCY. 

The  terms  "public  indecency,**  as  used  in 
^  22  of  the  **Act  defining  Misdemeanors," 
etc.,  do  not  sufficiently  define  any  pub- 
lic offense ;  and  consequently  no  act  is 
made  criminal  by  their  employment  in 
the  statute. — Jennings  v.  ne  State,     335 

QUO  WARRANTO. 

1.  Present  insolvency,  alone,  is  not  suflS- 
cient  to  support  an  information  in  the 
nature  of  a  qim  waiTanto  aj^ainst  a  corpo- 
ration.— The  Slate  ex  rel.,  i^c.  v.  Bailey  et 
ah,  46 

2.  It  is  not  necessary  that  relief  should 
be  prayed  at  the  close  of  each  {mragraph 
of  an  information,  but  the  prayer  at  the 
close  of  the  information  will  be  taken 
distributively,  and  applied  severally  to  the 
paragraphs.  Ihid. 

3.  Information  in  the  nature  of  a  qno  war- 
ranto, against  a  plank-road  company, 
charging  a  forfeiture  of  its  franchises. 
The  information  did  not  give  the  date  of 
the  organization  of  the  corporation,  or 
show  under  what  statute  it  wa.s  organ- 
ized and  acting.  Ikll,  that  when  a  cor- 
poration does,  or  omits,  acts  which  amount 
to  a  forfeiture  of  its  charter,  or  exercises 
powers  not  conferred  by  such  charter,  an 
information  may  lie  sustained  against  it. 
— Danville,  <J*c.  rianlc-road  Co.  v.  The 
State  ex  rel.,  9'c.,  456 

;  4.  The  information  should  have  inf«)rmed 
the  Court  under  what  law  the  corporation 
M'a.s  organized  and  acting,  so  that  it  might 
be  known  what  the  duties  and  powers  of 
the  corporation  were.  Ibid, 
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RAILROADS. 

See  Estoppel,  7,  8. 

Consolidation  of.     See  Corporations,   10. 

1.  The  mere  enactment  of  a  charter  for  a 
corporation,  does  not  create  the  corpora- 
tion, without  an  act  of  acceptance  on  the 
part  of  the  persons  named  in  the  act  as 
corporators.  —  The  State  ex  re^.,  4*^.  v. 
Dawson  et  al,,  40 

2.  The  grant  of  a  charter  to  those  who  have 
not  applied  for  it,  is  a  mere  offer  on  the 
part  of  the  State,  and  may  be  withdraw^n 
at  any  time  before  it  is  accepted  by  the 
corporators.  Ibid. 

3.  If  the  charter  of  The  Fort  Wayne  and 
Southeiifi  Railroad  Co.j  approved  January 
15, 1849,  was  not  accepted  by  the  persons 
named  as  corporators  prior  to  the  taking 
effect  of  the  new  Constitution,  it  could  not 
afterward  be  accepted  nor  any  corporation 
organized  under  it ;  as  §  13,  art.  11  of  the 
Constitution  prohibits  the  creation  of  any 
corporation  through,  or  by  virtue  of,  any 
special  act  or  charter.  lUd, 

4.  Suit  for  the  value  of  animals  killed  by 
the  cars  of  the  railroad  company.  The 
evidence  showed  that  the  animals  were 
killed  between  two  named  geographical 
points,  and  upon  some  railroad,  by  the 
rolling  stock  thereof,  but  did  not  show, 
in  terms,  that  they  were  killed  in  Shelbt/ 
county,  nor  by  the  railroad  company  de- 
fendant. Belly  that  as  the  Court  below 
knew  judicially  the  boundaries  of  the 
county,  it  will  be  presumed  that  the  first 
point  was  correctly  determined. — Indian- 
ajtoUSf  4^  Batlroad  Co,  v.  Moore^  43 

5.  As  the  evidence  tends  to  support  the 
finding  in  relation  to  the  killing  by  the 
cars  of  defendant,  the  judgment  will  not 
be  reversed.  Ibid. 

6.  As  the  Secretary  of  State  was  directed 
by  a  joint  resolution  of  the  Legislature,  of 
June  9,  1852,  (Acts  1852,  p.  178,)  to 
publish  the  General  Railroad  Law,  with 
four  other  laws,  as  soon  as  convenient,  it 
will  be  presumed  that  he  acted  in  accord- 
ance with  this  instruction ;  and  as,  by 
reasonable  diligence,  the  Secretary  could 
have  caused  their  leg-al  distribution  before 
February  25,  1853,  it  will  be  presumed 
the  acts  mentioned  were  in  force  before 


that  time. — The  State  ex.  rel.^  cjc  v.  Soi- 
ley,  46 

7.  Present  insolvency,  alone,  is  not  sufS- 
cient  to  support  an  information  in  the  na- 
ture of  a  quo  warranto  against  a  corpora- 
tion. Ibid. 

8.  It  is  not  necessary  that  relief  should  be 
prayed  at  the  close  of  each  paragraph  of 
an  information,  but  the  prayer  at  the  close 
of  the  information  will  be  taken  distribu- 
tively,  and  applied  severally  to  the  para- 
graphs. Ibid. 

9.  The  directors  of  the  corporation,  alone, 
are  authorized  to  receive  real  estate,  and 
hence  it  would  seem  that  real  estate  sub- 
scriptions can  not  be  taken  upon  the  pre- 
liminary articles  of  association  ;  but,  per- 
haps, the  board  after  it  is  constituted, 
may  receive  real  estate  in  payment  of  such 
preliminary  subscriptions.  Und. 

10.  Corporations  can  only  consolidate  with 
the  consent  of  the  Legislature,  and  when 
a  consolidation  is  thus  effected,  it  amounts 
to  a  surrender  of  the  old  charters,  and  the 
formation  of  a  new  coi-poitition  out  of 
such  portions  of  the  old  as  enter  into  the 
new.  Ibid, 

11.  Those  stockholders  in  the  old  who  do 
not  enter  the  new^,  are  entitled  to  with- 
draw their  shares,  and  may  enjoin  till 
they  are  secured.  lltid. 

12.  The  laws  providing  compensation  to 
the  owners  oi  animals  killed  or  injured 
by  the  cars  of  any  railroad  company  are 
police  regulations,  which  the  Legislature 
had  the  right  to  impose  upon  existing 
corporations,  as  well  a.s  u])(>n  those  there- 
after ta  be  formed.  —  JmlianQjK^h's,  <jf*f . 
Railroad  Co.  v.  KercJteval,  .    S4 

13.  There  is  nothing  peculiar  in  the  charter 
of  The  Indianajxits  ami  Cincitmati  Rail- 
road Co.  which  would  prevent  the  Legis- 
lature from  requiring  her  to  pay  for  the 
killing  of  animals  upon  her  road,  in  de- 
fault of  keeping  it  fenced.  Ihid. 

11.  The  cost  of  making  and  keeping  the 
fences  in  repair,  or  the  amount  paid  in 
the  wav  of  damages  for  stock  kille«l.  docs 
not  "detract  from  or  affect  the  pic  fits  of 
the  cor])oration,"  in  the  sense  intended 
by  her  charter.  Hid. 

15.  The  act  of  1853  (Acts  1853,  p,  113.) 
authorized  suit  to  be  brought  before  a 


INDEX. 


577 


justice  of  the  peace  only,  and  hence  the 
recovery  was  limited  to  $100;  but  by 
the  amendatory  act  (Acts  1859,  p.  105), 
where  the  damages  exceed  $50,  the  party 
may  bring  his  suit  in  the  Circuit  or  Com- 
mon Pleas  Court,  and  recover  the  value 
of  the  animal  killed,  or  the  amount  of  the 
injury  inflicted.  Ibid. 

16.  The  act  of  1859  is  prospective,  only, 
in  its  operation,  and  hence  only  applies 
to  animals  killed  or  injured  aHer  the 
passage  of  the  law.  Ihid. 

17.  Where  the  owner  of  land  through  which 
a  railroad  runs  has  received  from  the 
company,  in  the  assessment  of  damages, 
an  agreed  compensation  for  erecting  and 

'  maintaining  fences  between  the  road  and 
his  land,  and  fails  to  maintain  such  fences, 
he  can  not,  if  by  reason  of  such  failure  an 
animal  is  killed  bv  the  cars  of  the  cofn- 
pany,  recover  for  the  same,  without  proof 
of  negligence. — Ihre  EaiiUy  tjrc.  Railroad 
Co.  v.  Smith,  102 

18.  There  never  having  been  (according  to 
the  answer  in  this  case)  a  corf.)oration  in 
this  State,  acting  under  color  of  authority, 
by  the  name  of  the  '*/bri  Wayne  ami 
SonViem  Railroad  Compnni/,**  a  convey- 
ance to  such  supposed  corporation  did  not 
divest  the  grantor  of  his  title. — Uarriman 
V.  SoiiUuim,  190 

19.  Where  the  secretary  of  a  railroad  com- 
pany, in  response  to  a  demand  ft^r  a  copy 
of  a  written  contract  of  subscription,  shown 
to  have  l)een  in  the  possession  of  the  com- 
pany, answers  that  it  has  been  lost,  proof 
of  his  answer  is,  prima  facie^  sufficient  to 
entitle  the  party  making  the  demand  to 
give  oml  proof  of  its  contents,  in  a  suit 
against  the  company. — Indianapolis^  4"^. 
Railroad  Co.  v.  Jewctt,  273 

20.  It  is  to  be  presumed,  from  the  character 
and  ordinary  duties  of  the  oflBcer  who 
made  the  admission  of  its  loss,  that  he 
was  the  custodian  of  such  writings,  and 
therefore  his  admission  was  competent 
evidence  against  his  employer.  lOid. 

21.  Courts  will  judicially  take  notice  when 
the  general  railroad  law  went  into  force. 
— Heaston  v.  Th^  Cincinnati,  ^c.  Railrttad 
Co.,  275 

22.  A  tender  of  a  certiHcate  of  stock,  before 
suit  brought,  is  unnecessary.  Ihid, 

Vol.  XVI.— 37. 


23.  A  resolution  of  the  board  of  directors 
requiring  the  stockholders  to  pay  an  in- 
stallment of  10  i^er  cent,  every  thirty  days, 
on  all  cash  subscriptions,  until  the  whple 
is  paid,  and  that  due  notice  thereof  be 
given,  is  admissible  evidence  to  show  a 
call  for  payment  of  an  installment  in 
thirty  days  from  date,  and  everj'  thirty 
days  thereafter.  Ibid. 

24.  The  word  "month,"  in  the  proviso  of 
the  8th  section  of  the  general  railroad 
law,  is  used  to  express  the  same  time  as 
the  words  "  thirty  days,"  in  the  body  of 
the  section.  Ibid. 

25.  Where  the  law  requires  notice,  as  a 
condition  precedent  to  suits  for  install- 
ments of  stock,  and  there  is  no  waiver 
of  the  condition,  notice,  as  required,  must 
be  given.  Ibid. 

26.  The  general  railroad  law  does  require 
notice,  or  a  personal  demand,  before  pro- 
ceeding to  forfeit  the  stock,  but  not  before 
suit  to  recover  installments.  Ibid. 

27.  Subscribers  must  take  notice  of  the  acts 
of  directors,  as  to  calls.  Ibid. 

28.  To  constitute  legal  notice,  under  the 
general  railroad  law,  one  and  the  same 
notice,  fixing  the  same  time  for  payment, 
must  have  been  published  in  a  newspaper 
in  each  of  the  counties,  in  which  one  is 
published,  through  which  the  line  of  the 
railroad  extends.  Ibid. 

29.  When  suit  is  brought  upon  the  prelim- 
inary articles  for  subscription  of  stock, 
they  constitute  the  cause  of  action,  and 
a  copy  of  the  articles  of  association,  cer- 
tified by  the  Secretary  of  State,  may  be 
given  in  evidence  to  prove  the  existence 
of  the  corporation.  Ibid. 

30.  Under  the  general  railroad  law,  suits 
against  subscribers  of  stock  on  the  ])re- 
liminary  articles,  or  articles  of  subscrip- 
tion of  stock,  and  not  on  the  articles  of 
a&sociation,  were  contemplated ;  but  the 
articles  of  suKscription  and  as.sociation 
may  be  combined,  and  where  they  are 
so,  and  the  articles  of  association  contain 
an  express  or  implied  promi.^e  to  pay  the 
sums  annexed  to  the  names  of  subscril)ers, 
suits  may  be  maintained  upon  the  latter. 

Ibid. 

31.  An  animal  was  killed  by  the  freight 
train  of  the  railroad  company,  at  a  place 
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where  a  small  town  was  being  built  up, 
and  used  as  a  station.  The  road  liad 
been  fenced  at  this  point,  but  a  gap  had 
been  opened  by  some  one  in  front  of  the 
town.  It  was  not  shown  with  distinct- 
ness whether  the  town  was  laid  out  up 
to,  and  along  the  railroad^  or  at  some  dis- 
tance back.  Ileld^  that  this  Court  is  not 
authorized  to  say,  in  opposition  to  the 
finding  of  the  Court  below,  that  the  rail- 
road company  was  not  in  fault  in  not 
closing  up  the  fence, — ImlianapoIiSf  iScc. 
Bailroad  Co.  v.  Snelling,  435 

32.  The  statute  awarding  damages  to  the 
owners  of  animals  killed  or  injured  by 
the  rolling  stock  of  any  railroad  company, 
applies  to  animals  killed  by  freight,  as 
well  as  passenger,  trains.  Ibid. 

33.  In  actions  against  a  railroad  corporation 
whose  principal  office  is  not  within  this 
State,  the  summons  must  be  served  thirty 
days  before  the  term  to  which  it  is  return- 
able, or  the  cause  must  be  continued. — 
Ohio  and  Mississippi  Bailroad  Co.  v. 
Boyd,  438 

34.  Perhaps,  where  process  has  been  served 
ten  days  before  Court,  the  defendant  should 
be  deemed  to  be  properly  in  Court,  unless 
it  is  made  to  appear  that  the  princi|>al 
office  of  the  company  is  not  in  this  State. 

J  bid. 

86.  Suit  against  the  company  before  a  jus-  2. 
tice  of  the  peace,  for  killing  stock.  The 
process  was  served  ten  days  before  the 
return  day,  by  "certified  copy,  on  J.  i/., 
conductor  of  freight  train."  The  defend- 
ant failed  to  appear,  and  judgment  was 
given  for  the  plaintiff.  On  ai)peal,  the  q 
defendant  moved  to  dismiss  the  cause  : 
1.  Because  the  process  was  not  served 
thirty  days  before  the  day  of  trial,  the 
principal  office  of  the  company  not  being 
in  this  State ;  and,  2.  Because  the  return 
to  the  process  did  not  show  a  legal  service. 
Held,  that  the  first  ground  of  the  motion 
was  fully  considered  in  the  case  of  the 
Michigan  Sou f hem,  ^c.  Bailroad  Co.  v. 
Shannon,  13  Ind.  171,  and  ruled  ajrainst 
the  appellant — to  which  ruling  the  Court 
adheres. —  Ohio  and  Missimppi  Bailroml 
Co.  v.  Quier,  440 


ductor  of  a  train  not  passing  through  the 
county.  Ibid. 

RECOGNIZANCE. 
Of  BepHevin  Bail.     See  Replevin  Bail. 

1.  In  an  action  by  the  State  upon  a  for- 
feited recognizance,  a  copy  of  the  recog- 
nizance must  be  filed  with  the  complaint. 
Swinney  v.  The  StaU,  309 

2.  The  court  declares  the  forfeiture  of  a 
recognizance,  but  the  action  by  the  State 
is  not  grounded  on  the  forfeiture  so  de- 
clared, but  upon  the  recognizance,  as  an 
ordinary  bond  with  a  condition,  and  such 
a  suit  is  not  within  specification  1  of  ^ 
311,  2  R.  S.  p.  75.— T/<«  State  ▼.  BM, 
Executor f  cj-c,  413 

REDEMPTION. 

Of  Bank  Notes.  See  Bakk  Notes,  Redemp- 
tion OF. 


RENTS  AND  PROFITS. 

1.  The  purchaser  of  land  under  a  void 
judicial  sale  must,  in  a  proceeding  to  re- 
cover back  the  purchase  money  with 
interest,  account  for  the  rents  and  profits 
received  by  him  while  in  possession  of 
the  premises. — Arnold  v.  Cord,  177 

Where  the  rents  and  profits  of  land  are 
bequeathed  to  one  for  life,  or  during 
minority,  he  is  entitled  to  the  possession 
and  control  of  the  land  during  that  time. 
—  TJurnipsoHf  Executor,  i^c  v.  Schenck, 
et  al,  194 

A  devise  of  the  rents  and  profits  of  land 
is  equivalent  to  a  devise  of  the  land  itself, 
and  will  carry  the  legal  as  well  as  bene- 
ficial interest  therein.  Ibid, 


1. 


REPLEVIN. 

Defects  in  an  affidavit  in  replevin  before 
a  justice  of  the  peace,  or  in  the  manner 
of  brin<nng  the  defendant  into  Court,  are 
cured  if  the  defendant  appears  and  goes 
to  trial  without  objection. — Smith  et  al.  v. 
Emersoit,  355 

36.  The  return  showed  a  sufficient  service,  2.  A  disclaimer  of  any  interest  in  the  pro- 
as it  will  not  be  presumed  that  the  officer  porty  in  controversy  is  no  answer  to  an 
went  out  of  his  jurisdiction  to  serve  pro-  action  of  replevin,  and  may  be  stricken 
cess,  or  that  ho  served  it  upon  the  con-      out  on  motion.  /Mtf. 
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3.  Where  property  seized  by  a  sheriff  on 
execution  is  replevied  from  his  possession, 
and  a  judgment  is  afterward  rendered  in 
his  favor  for  a  return,  the  execution  plain- 
tiff may  join  with  the  sheriff  in  an  action 
on  the  replevin  bond. —  Walls  et  cd.  v.  John- 
son, 374 

4.  Qvare :  Whether  the  sheriff  might  not 
sue  alone,  as  trustee,  or  assign  the  bond 
to  the  execution  plaintiff.  Ibid. 

6.  If  a  judgment  of  return  in  a  replevin  suit 
can  be  impeached  by  the  sureties  for 
fraud,  in  making  their  defense  to  an  action 
on  the  bond,  it  must  be  for  the  fraud  of 
the  defendant  in  that  suit,  and  not  for  the 
fraud  of  the  plaintiff  in  letting  the  judg- 
ment go.  Ibid. 

6.  In  an  action  on  a  replevin  bond«  for  a 
failure  to  return  the  property  according  to 
the  judgment,  if  the  property  could  have 
been  returned  and  was  not,  but  was  con- 
vci-ted,  interest  on  the  value  of  the  pro- 
perty from  the  date  of  the  judgment  of 
return  may  be  allowed  as  damages.   Hid, 

REPLEVIN  BAIL. 

1.  A  constable,  having  in  his  hands  an  exe- 
cution against  one  A.y  took  from  B,  the 
following  agreement,  entered  thereon,  viz., 
"I  acknowledge  myself  replevin  bail  for 
the  judgment  on  which  this  execution 
issued,  and  the  payment  thereof,  with 
costs  accrued  and  to  accrue."  Held,  that 
the  agreement  was  not  valid  as  a  recog- 
nizance of  replevin  bail,  because  not 
entered  on  the  docket  of  the  justice. — 
McCormicJc  v.  Cassellj  408 

2.  A  suit  could  not  be  maintained  upon  it 
as  an  agreement,  because  it  had  no  con- 
sideration to  support  it;  there  being  no 
agreement,  or  legal  obligation  on  the  exe- 
cution plaintiff,  to  delay  proceedings.   Ibid. 

REPEAL. 

A  statute  may  be  repealed  by  implication, 
and  such  repeal  is  not  within  Art.  4,  §  21, 
of  the  Constitution. — Dranham  v.  Lange, 

497 

RESIDENCE. 

"The  usual  or  last  place  of  residence," 
means  the  residence  into  which  the  per- 
son, still  a  resident  of  this   State,  has 


moved,  in  this  State,  last  before  the  ser- 
vice of  process. — Stargis  v.  Fay,  429 

RESTRAINING  ORDER. 
See  Injunction. 

REVIEW. 

1.  The  proceedings  upon  a  guardian's  peti- 
tion for  the  sale  of  the  real  estate  of  hi.s 
ward  are  ex  parte  in  their  character,  and 
hence  a  suit  will  not  lie  by  the  ward  to 
review  a  judgment  rendered  therein. — 
Davidson  v.  lAndsat/,  18G 

2.  Qucere:  Whether  a  review  of  a  judg- 
ment should  in  any  case  l)e  granted,  on 
the  ground  of  newly  discovered  evidence 
alone. — Bfrnon  v.  Harness,  248 

REWARD. 

1.  The  offer  of  a  reward,  or  compensation, 
for  the  performance  of  any  service  is  a 
conditional  promise ;  and  if  any  one  com- 
ing within  the  terms  of  the  offer,  ana 
before  its  revocation,  performs  the  sen* ice,  a 
legal  and  binding  contract  arises  to  pay 
the  reward. — Harson  v.  Pike,  14(  ■ 

2.  Until  the  performance  of  the  service,  tlu 
offer  of  the  reward  is  a  proposal,  merely., 
and  not  a  contract,  and  may  be  revoked 
at  pleasure.  Ibid. 

3.  It  is  not  necessary  that  notice  should  be* 
given  to  the  party  offering  tho  reward,, 
that  his  proposal   is  being  acted   upon.. 

Ibid. 


S. 


SALES. 

See  Sinking  Fund.  Sheriff's  Sales.  Con- 
ditional Sales,  1,  2. 

By  administrators,  siibjed  to  liens,  tke  De- 
cedents* Estates.  5,  6. 

SEALED  INSTRLWENTS. 

A  lease  of  lands  for  a  term  of  three  years,  or 
less,  though  in  writing  and  .sealed,  may 
be  surrendered  by  a  writing  not  under 
seal. — Peters  v.  Barnes,  219 

SECRETARY  OF  STATE. 

1.  Whenever  the  acts,  or  any  portion  of 
them,  of  a  session  of  the  Legislature  are- 
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distributed  in  a  bound  volume,  in  a  manner 
and  shape  not  substantially  contrary  to  the 
statute  on  that  subject,  by  the  Secretary  of 
.  State,  through  his  agents  appointed  for 
that  purpose,  in  all  the  counties  of  the 
State,  they  are  distributed,  or  published, 
by  authority. — T?ie  Slate  ex  reU,  ^c.  v. 
Bailey  et  ai.t  46 

• 

2.  The  fact  that  directory  provisions,  as  to 
the  form  of  binding,  character  or  color  of 
materials,  division  into  volumes,  &c.,  may 
not  be  strictly  followed  by  the  Secretary 
of  State,  does  not  render  the  distribution 
of  such  as  are  prepared  and  distributed  by 
him,  any  the  less  a  pubUcation  by  au- 
tthority.  Ibid. 

SERVICE  OF  PROCESS. 
See  Pbocess. 

SET-OFF. 

1.  It  was  manifestly  the  intention  of  the 
code,  that  parties  litigant  might,  and  per- 
haps should,  determine  in  each  suit  all 
matters  in  controverev  between  them 
which  could  legitimately  be  included 
therein,  keeping  in  view  sul>stantial  rights. 
— JiKiah  v.  The  Trustees  of  the  Vincavtes 
University^  60 

"2.  While  it  is  not  determined  whether  a 
set-off  or  counter  claim  can,  under  our 
code,  be  pleaded  to  an  ordinary  action  for 
the  conversion  of  proi)erty,  in  this  case  tlie 
pleadings  developed  such  a  neceshity  for 
an  accounting  between  the  parties  as  made 
it  right  to  atftnit  the  defense.  Ittid. 

3.  A  set-ofF  may  bo  replied  to  a  sct-oiF. — 
Reilly   et   al.  v.   BacJcert   Executrix^   <Sfc., 

4.  A.  drew  a  bill  of  exchange  upon  the  firm 
of  A.  df  Co'.,  in  favor  of  ('.,  which  C.  in- 
dorsed to  A.  <^^Co.;  and  they  to  the  bank. 
Suit  by  the  receiver  u])on  the  bill.  An- 
swer by  A.  agd  C,  that  the  bill  was  exe- 
cuted and  discounted  for  the  use  of  A.  cf 
Co.,  and  that  C.  was  only  an  accommo- 
dation indorscr ;  that  at  the  time  the  bill 
became  due,  and  Ixjfore  the  api)ointment 
of  the  receiver,  the  iKink  was  indebted  to 
A.,  for  the  u.se  of  A.  <$•  Co  ,  in  the  sum  of 
$250,  for  money  had  and  received  for 
•their  use  ;  and  in  a  further  sum  of  $250, 
"for  money  deposited  by  one  T.,  for  the  use 
of  A.  4*  Co.     Held,  that  as  J.  4*  Co., 


were  the  principal  debtors,  an  indebted- 
ness from  the  bank  to  them  could  be  set- 
off against  the  bill  sued  on ;  and  the  stat- 
ute allows  the  defense  to  be  made  by  the 
principal  or  any  other  defendant. — Larri- 
more  et  al.  v.  Heron,  Receiver, i^c.^        350 

5.  An  unliquidated  demand  growing  out  of 
unsettled  co-partnership  accounts,  may, 
the  partnership  having  been  dissolved,  be 
pleaded  as  a  set-off. — Irish  et  ah  v.  SneU 
son,  365 

6.  An  agreement  not  to  buy  or  bring  for- 
ward any  sef?-off,  against  the  price  to  be 
paid  for  work  being  done  for  the  party  so 
agreeing,  though  made  in  consideration  of 
a  deduction  from  the  price  of  the  work,  is 
not  binding. — Lovett  v.  Kirig  et  al.,      464 

SHERIFF. 

s  

Where  property  seized  by  a  sheriff  on  exe- 
cution is  replevied  from  his  possession, 
and  a  judgment  is  afterward  rendered  in 
his  favor  for  a  return,  the  execution  plain- 
tiff may  join  with  the  sheriff  in  an  action 
on  the  replevin  bond. —  Walls  et  al.  v. 
Johnson,  374 

SHERIFFS'  SALES. 

1.  Where  two  half  quarter  sections  of  land 
are  included  in  a  decree  of  foreclosure,  and 
the  .sheriff,  in  making  a  sale  uncTer  the  de- 
cree, offers  first  one  40  acre  trnct,  then 
another  similar  tract,  and  then  an  80  acre 
tract,  and  receiving  no  bid  for  any  of  the 
several  parcels,  then  offers  and  sells  the 
whole  160  acres,  the  statute  requiring  him 
to  sell  in  parcels  is  substantially  complied 
with. — St)ioIe  et  ah  v.   Champion  et  al., 

165 

■ 

An  order  of  sale,  i.ssued  on  a  decree  of 
foreclosure,  which  does  not  set  out  a  copy 
of  the  decree,  is  informal,  under  the  stat- 
ute, but  is  not  void  ;  and  if  not  set  aside 
on  delcMulant's  motion,  all  acts  done  under 
it  are  valid.  lUd. 

Merc  inadco.narv  of  price  will  not  invali- 
date a  Jnili(M:d  sale,  unless  there  be  addi- 
tional circuuistantvs  to  justify  it;  and  the 
existence  of  suU<«.MiiRMit  judgment  liens  is 
not  such  a  circinn.stance.  as  they  are  not 
constructive  notice  to  a  purchaser.      Ibid. 

A  person  agreeing  verbally  to  bid  in  land 
for  another  at  sheriff's  sale,  will  U*  decreed 
to  hold  in  trust,  though  he  takes  the  title 
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in  hts  own  name,  and  pleads  ihe^'^tatute 
of  Frauds  in  bar. — Arnold  v.  Ovdy     177. 

5.  The  purchaser  of  land  under  a  v6!^*u 
dicial  sale  must,  in  a  proceeding  to  reco' 
back  the  purchase  money  with  interest, 
account  for  the  rents  and  profits  received 
by  him  while  in  possession  of  the  prem- 
ises. Ibul. 

6.  If  one  purchase  property  at  a  sale  on 
execution,  at  the  request  of  the  execution 
debtor,  under  an  agreement  to  restore  it 
to  the  debtor,  whereby  the  debtor  is  in- 
duced to  relax  his  exertions  to  satisfy  the 
execution,  the  agreement  will  be  enforced. 

Ilnd. 

7.  A  purchaser  at  sheriff's  sale,  who  has  by 
fraud  prevented  the  attendance  of  other 
purchasers,  will  not  be  permitted  to  hold 
the  land  so  purchased.  Ibid. 

8.  A  tender  of  the  price  paid  by  a  purchaser 
at  fiheritf 's  sale  is  not  necessary,  in  order 
to  maintain  an  action  to  set  aside  the  sale 
and  annul  the  deed. — Banks  ei  al.  v.  Bafe.^, 

9.  The  statute  requires  that  no  more  land 
shall  1)0  sold  by  the  sheriff  than  Is  neces- 
sary to  sntisfy  the  execution,  unless  the 
same  is  not  susceptible  of  division,  and  a 
duty  is  thus  imposed  upon  him  which  he 
may  not  omit.  In  the  al)sence  of  contrary 
proof,  however,  it  will  be  presumed  that 
he  discharged  his  duty  in  this  respect. 

Ibid. 

10.  Transcripts  of  three  juflgmcnts  ren- 
dered before  Justices  of  the  pence,  were 
filed  in  the  otlice  of  the  clerk  of  the  Court 
of  Common  Ploas  of  the  projier  county. 
The  one  first  filed,  was  certified  in  the 
following  form  :  "  I,  &c.,  do  hereby  certify 
that  tlie  foregoing  is  a  true  and  complete 
transcrijit  of  the  judjrment  from  my 
docket."  This  transcript  profes.sed  to  con- 
tain a  statement  of  the  issuing  and  return 
of  an  execution,  iK'flire  the  justice.  Kxe- 
cutions  were  issued  upon  tlie  tninscrints. 
and  levied  by  the  shorifT  U]>oii  certain  real 
estate,  \vl»ich  was  sold,  and  iHuiirlit  in  by 
the  plaint ilf  filing;  the  first  transcript. 
Suit  to  rcctuer  the  land.  I/cJJ,  that  the 
certificate  of  the  jnstirc  to  the  transcript 
did  not  cover  the  proceedinirs  had  In'toro 
him  on  execution,  even  if  it  induled  the 
proceed inir"*  prior  to  the  judgment,  and  it 
was  therefore  pmperly  rejected  as  evi- 
dence.— Brown  et  al.  v.  McK'Uj^  481 


11.  The  •iflOid  having  been  sold  upon  all 
-  three  of  ^he  executions,  and  one  of  them, 
bciilg  t]^  one  first  to  be  satisfied,  having 
inugQ^dently  issued,  being  thus  based 
upon  an  imperfect  record,  the  sale  was 
thereby  rendered  invalid.  Ihid. 

SINKING  FUND. 

1.  Where  land  is  offered  for  sale  by  the 
Commissioners  of  the  Sinking  Fund,  on  a 
mortgage  given  to  secure  a  loan  from  that 
fund,  and  is  for  want  of  a  cash  bidder 
bought  in  by  the  State,  and  then  re-offered 
and  sold  on  credit,  the  mortgagor  has  no 
right  of  redemption. — Maynes  v.  Moore 
et  al,  116 

2.  The  purchaser,  if  he  immediately  pays 
the  amount  demanded  on  the  purchase, 
and  gives  the  required  security  for  the 
balance  of  the  purchase  money,  can  not  be 
deprived  of  the  benefit  of  his  purchase,  by 
the  mere  delay  of  the  agent  of  the  State 
to  execute  the  formal  certificate  of  pur- 
chase prescribed  by  the  statute.         Ibid, 

3.  A  party  who  seeks  the  interposition  of 
the  Courts  to  avoid  a  sale  of  lands,  except 
perhaps  in  the  case  of  tax  sales,  assumes 
the  onus  of  showing  that  he  is  entitled  to 
the  relief  asked.  Ibid, 

4.  The  act  of  1845,  authorizing  the  Auditor 
of  State,  upon  complaint  tiled  by  the  pur- 
cha.ser,  to  issue  his  warrant  to  the  sheriff 
of  the  proper  county,  directing  him  to  put 
the  purcluuser  in  possession,  does  not  im- 
pair the  obligation  of  the  contract,  in  the 
case  of  mortgages  made  before  the  passage 
of  the  act,  but  only  provides  a  cumulative 
and  more  speedy  remedy.  Ibid. 

5.  The  law  of  1831,  regulating  sinking  fund 
sales,  ex])ressl3^  authorizes  a  resale  imme- 
diately after  the  land  is  bid  in  by  the  State, 
and  provides  for  no  redemption  of  the  land, 
or  reinstatement  of  the  mortgjige,  by  the 
original  mortgagor;  and  this  statute  was 
not  rejHialed  by  the  law  of  1845.        Ibid, 

').  The  question  as  to  the  time  of  payment 
of  the  overplus  bid  by  the  purchaser,  be- 
yond the  amount  paid  by  the  State,  is  Ije- 
tween  the  State,  or  her  officers,  and  the 
on<rinal  mortjrtiiror.  Ibid. 


'0"0' 


7.  The  issuing  of  the  writ  to  put  the  pur- 
chaser in  ])ossession  is  a  ministerial  and. 
nut  a  judicial  act,  on  the  part  of  the 
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Auditor  of  State ;  and  the  judicial  review 
of  the  sale  must  take  place  on  an  applica- 
tion to  enjoin  the  execution  of  the  writ 

Ibid. 

SPECIFIC  PERFORMANCE. 

1.  A  specific  performance  of  an  agreement 
for  the  conveyance  of  real  estate,  can  only 
be  enforced  where  the  agreement  has  been 
executed  upon  a  vuluaUe  consideration  ;  a 
good  consideration,  merel}'',  is  not  sufficient 
— Allen  et  al.  v.  Davison^  416 

2.  In  the  year  1832,  A.  had  bom  to  him  an 
illegitimate  Ron,  whom  he  recognized  as 
such,  and  named  B.  The  maternal  grand- 
father of  B.  threatened  a  \c*^\  prosecution 
against  A.^  and  to  settle  the  matter,  A. 
gave  to  the  mother  S-00,  and  entered  into 
an  agreement  in  writing,  with  the  grand- 
father, by  which  the  latter  was  to  keep 
the  child  until  he  became  fourteen  years 
of  age,  his  mother  consenting  and  giving 
up  all  claim  to  the  child,  and  A,  was,  at  a 
future  time,  to  convey  a  certain  tract  of 
land  to  the  said  bastard,  B.  Eeldf  that 
the  amount  paid  to  the  mother  did  not  in 
any  way  aflbct  A.\3  liability  to  be  sued  for 
the  maintenance  of  the  child,  and  such  lia- 
>)ility  furnished  an  ample  valuable  consid- 
eration to  support  his  agreement  to  convey 
the  land.  lUd, 

3.  A  suit  for  specific  performance  is  not 
within  the  statute  providing  for  new  trials 
without  cause,  in  certain  cases.  Ibid. 

STATE  BANK  OF  INDIANA. 
See  Promissory  Notes,  37. 

STATUTES,  DISTRIBUTION  OF. 
See  Laws,  Distribution  of. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTES  CONSTRUED. 

See  ExEci'TORS  and  Administrators,  1,  2. 

J.  The  nimle  prcscrilKid  by  §  2  of  the  act 
in  relation  to  the  formation  of  new  coun- 
ties, (Acts  1851),  p.  GO,)  for  ascertaininji; 
the  whole  numl)er  of  qualified  votei*s  of 
the  district  pro|)Oscd  to  Ixj  constituted 
into  a  county,  viz.,  by  reference  to  the 
vote  cast  at  the  last  preceding  Congres- 


sional election,  was  not  intended  to  ex- 
clude other  evidence  of  that  iact»  at  least 
in  cases  where  such  mode  of  proof  is 
inapplicable;  as  where  civil  townships 
are  divided. — AUen  et  al.  T.  Eosietter  et 
al,,  16 

2.  Section  59  of  the  Justices'  Act,  which 
provides  that  no  appeal  shall  lie  from  a 
judgment  by  confession,  has  reference  only 
to  such  judgments  as  are  confessed  in 
accordance  with  the  provisions  of  that 
section,  and  does  not  include  judgments 
rendered  under  §  48,  "as  confess^!,"  for 
a  failure  of  the  defendant  to  appear  and 
testify. — Manner  v.  Earma^  23 

3.  S.  was  allowed  and  paid  by  the  board  of 
commissioners  two  and  one  half  per  cent 
on  the  county  orders  redeemed  by  him  as 
county  treasurer,  in  the  belief  on  the  part 
of  the  board,  that  under  R.  S.  1843,  §  90, 
p.  195,  he  was  entitled  to  such  allowance. 
Suit  by  the  board  to  recover  back  the 
amount  thus  paid.  Eeld,  that  the  trea- 
surer was  not  entitled  to  the  per  cent 
named,  for  redeeming  county  orders  with 
the  revenue  collected  on  the  tax  duplicate. 
— Snelson  v.  The  State  ex  rely  4*^,        29 

4.  The  act  of  1853  (Acts  1853,  p.  113), 
authorized  suit  to  be  brought  for  the  kill- 
ing of  animals  by  the  cars  of  a  railroad 
company,  before  a  justice  of  the  peace 
only,  and  hence  the  recovery  was  limited 
to  $100;  but  by  the  amendatory  act 
(Acts  1859,  p.  105),  where  the  damages 
exceed  $50,  the  party  may  bring  his  suit 
in  the  Circuit  or  Common  Pleas  Court, 
and  recover  the  value  of  the  animal  killed, 
or  the  amount  of  the  injury  inflicted. — 
Indianapolis,  ^c,  Bailroad  Co.  v.  Kerdie- 
val,  84 

5.  The  act  of  1859  is  prospective,  only,  in 
its  operation,  and  hence  only  applies  to 
animals  killed  or  injured  ailer  the  passage 
of  the  law.  lUd. 

6.  The  Revised  Statutes  of  1838  did  not 
restrict  the  common  law  power  of  a 
guardian ;  and  expenses  properly  incurred 
bv  him  in  the  maintenance  of  his  ward, 
might  bo  allowed  to  him  by  the  Court,  in 
a  suit  by  his  ward  on  his  bond. —  The  Stale 

ex  rel.,  <f*c.  v.  Clark,  97 

7.  The  law  of  1831,  regulating  sinking 
fund  sales,  expressly  authorizes  a  resale 
immediately  after  the  land  is  bid  in  by 
the  State,  and  provides  for  no  redemption 


INDEX. 


683 


of  the  land,  or  retnstatement  of  the  mort- 
gage, hj  the  original  mortgagor ;  and  this 
statute  was  not  repealed  by  the  law  of 
1845. — Maynea  v.  Moore  d  al.,  116 

8.  A  contract  which  is  personal  in  its  char- 
acter, and  which  would  terminate  with 
the  death  of  the  party  making  it,  as*  a  con- 
tract for  personal  services,  though  for  an 
indefinite  period,  or  for  a  term  of  years, 
might,  by  the  death  of  the  party,  be  per- 
formed within  one  year ;  and  hence,  is  not 
within  the  fifth  subdivision  of  §  1,  of  the 
Statute  of  Frauds. — ffill  et  a/,  v.  Jamie- 
aorif  125 

9.  Where  a  new  contract  is  entered  into 
for  the  payment  of  a  precedent  debt,  upon 
which  interest  has  accrued,  and  by  the 
new  contract  usury  is  taken  or.  reserved, 
the  "principal,"  which  the  creditor  may 
recover  under  our  usury  law  (1  R.  S.,  §  4, 
p.  344),  is  the  amount  of  the  principal 
of  the  precedent  debt,  with  legal  interest 
thereon,  up  to  the  time  of  the  making  of 
the  usurious  contract — I*raU  et  al.  v.  WoJl- 
hridge^  147 

10.  By  the  act  of  1855,  the  tenns  of  the 
Court  of  Common  Pleas  were  fixed  in 
Blafl-ford  county,  on  the  second  Moudays 
of  January^  Aprils  J^y,  nnd  October ;  in 
Delaware,  on  the  fourth  Mondays  of  the 
same  months ;  and  in  Cimnt,  as  to  two 
annual  terms,  on  the  Mondays  succet'ding 
the  Courts  in  the  county  of  Dehumre. 
The  act  of  1859  fixed  the  a)urt  in  Dela- 
ware on  the  first  Mmvlays  of  tlie  months 
named,  to  continue  two  weeks ;  and  in 
Blackford,  on  the  third  Mondays  of  the 
same,  and  made  no  provision  for  Grant 
county.  Held,  that  as  a  literal  construc- 
tion of  the  two  acts  would  require  the 
holding  of  the  Courts  in  the  counties  of 
Blackfai'd  and  Grant,  by  the  same  judge, 
on  the  same  day,  the  law  of  1855  mu.st 
be  construed  to  Ixj  in  force,  as  to  Grant 
county,  and  to  mean  that  the  Court  in 
that  county  .shall  Ix)  holden  on  tlie  Mon- 
days succi'e«lin,G:  the  (\)nrfs  in  Dehumre, 

.  as  fixed  by  that  law. — Smifhson  v.  Dilhm 
et  al.,  10;) 

11.  A  provision  for  the  orirJinization  and 
sitting  of  Courts  in  new  counties  is  pn>- 
perly  connected  with  the  subject  of  the 
fonnjition  of  such  counties,  and  is  cm- 
braced  in  the  title  of  the  net  of  Murch  7, 
1857,  viz.,  "  An  act  to  authorize  the  forma- 


tion of  new  counties,  &c. — Brandon  v. 
The  State,  197 

42.  The  statute  providing  for  the  rendition 
of  judgments  to  be  collected  without  ap- 
praisement does  not  contemplate  a  differ- 
ent judgment  as  to  costs,  and  hence  they, 
being  an  incident  to  the  judgment,  may 
be  collected  in  the  same  manner. — Mar- 
tindale  v.  Tibbetts  et  aL,  200 

13.  The  statute  does  not,  in  express  terms, 
require  the  complaint  for  a  new  trial  to 
be  sworn  to. — Allen  v.  QHlum,  Executor^ 
4-c.,  234 

14.  The  lien  of  a  mechanic  for  work  done, 
or  materials  funiished,  in  the  construction 
of  a  house,  is  not  acquired,  that  is,,  does 
not  attach,  until  notice  of  the  intention  to 
hold  the  lien  is  filed  in  the  recorder's 
oflice  of  the  proper  county. — Green  v. 
Green,  253 

15.  The  powers  of  masters  of  boats  engaged 
in  the  commerce  of  our  western  inter- 
State,  navigable  rivers,  are  determined  by 
the  maritime  law ;  our  statute  upon  that 
subject  not  having  enlarged  their  powers 
to  contract  as  agents  of  owners. — llvlcrofl. 
et  al  V.  Halbert,  256 

16.  As  the  law  now  stands,  no  one  but  the 
mother  of  the  bastard  is  authorized  to 
institute  a  prosecution. — Barter  et  al.  v. 
Johnson,  271 

17.  The  word  "month,"  in  the  proviso  of 
the  8Lh  section  of  the  general  railroad  law, 
is  u.sed  to  express  the  same  time  as  the 
wonls  "  thirty  days,"  in  the  body  of  the 
section.  —  Ileaston  v.  The  Cincinnati,  ^c 
Railroad  Co.,  275 

18.  The  tenns  "  public  indecency,"  as  used 
in  §  22  of  the  "Act  defining  Misdemean- 
ors," &c.,  do  not  sufficiently  define  any 
public  offense ;  and  consequently  no  act 
IS  made  criminal  by  their  employment  in 
the  statute. — Jennings  v.  The  State,     335 

10.  Section  244  of  the  code,  which  allows 
the  party  producing  a  witness  to  impeach 
him,  by  showing  tliat  he  has  made  state- 
ments ditferciit  from  his  present  te:«ti- 
niony,  does  not  authorize  such  impeach- 
ment unless  a  pro|)er  foundation  has  first 
lK»en  laid,  by  asking  the  witness  whether 
he  made  the  statements  imputed  to  him ; 
calling  liig  attention  to  the  time,  place, 
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and  person  involved  in  the  supposed  con- 
tradiction.— Judy  et  ah  v.  Johnson,      371 

20.  The  orp;anization  of  corporations  for 
the  purpose  of  constructing  plank,  Mc- 
Adaniizcd  or  gravel  roads,  is  a  matter 
properly  connected  with  the  subject  ex- 
pressed in  the  title  of  the  act  of  May  12, 
1852,  viz.,  "An  act  authorizing  the  con- 
struction of  plank,  McAdamized  and  gravel 
road.^."  —  Johnson  v.  The  Wabash,  *S^c. 
Flank-road  Co.,  389 

21.  Section  211,  2  R.  S.  1852,  p.  75,  which 
limits  an  action  for  a  forfeiture  or  penalty 
given  by  statute,  to  two  years,  relates  to 
forfeitures  and  penalties  created  alone  b}' 
statute,  and  inflicted  for  derelictions  of 
duty  bv  clerks,  sheriffs,  supervisors,  &c. — 
The  State  v.  Roth,  Executor,  ^-c,  413 

22.  The  court  declares  the  forfeiture  of  a  re- 
cognizance, but  the  action  by  the  State  is 
not  grounded  on  the  forfeiture  so  declared, 
but  ui)on  the  recognizance,  as  an  oniinary 
l)ond  with  a  condition,  and  such  a  suit  is  not 
within  s{)ecification  1  of  §  211,  supra.  Ibid. 

23.  In  a  proceeding  to  obtain  execution 
u\yon  a  judgment,  under  2  R.  S.,  §  406, 
p.  129,  the  written  notice,  showing  the 
names  of  the  parties,  the  date  and  amount 
of  the  judgment,  &c.,  is  a  sufficient  com- 
plaint.— Simpson  v.  Wilson,  428 

24.  On  the  hearing  of  such  an  application, 
the  ex  parte  affidavit  of  the  plaintiff  should 
not  be  reneived ;  ho  should  be  examine<l 
orally,  under  oath.  Ibid. 

25.  The  statute  awanling  damages  to  the 
owners  of  animals  killed  or  injured  by  the 
rolling  stock  of  any  railroad  company,  ap- 
plies to  animals  killed  by  freight,  as  well 
as  passenger,  trains.  —  Indiana iJoliSj  <^c. 
Railroad  Co.  v.  Snelling,  435 

26.  Thf  proviso  to  6  3  of  the  act  of  March 
1,  1859.  (Acts  1859.  p.  91)  which  author- 
ized the  Court  of  Common  Pleas,  when 
the  (Circuit  Court  of  the  roimty  was  in 
scs>ion  at  the  time  the  former  .should  have 
been  lu'ld,  to  hoUl  its  term  on  the  Monday 
sucreciliiitr  the  time  of  tlie  Ciixniit  Courf, 
was  rcpcMJfMl  by  the  act  of  March  5,  1859, 
(Art<  1859,  p.  84),  which  went  into  force 
Ociol>er  1,  18G0.— CA//rc7i  H  ah  v.  Stadler, 

463 

27.  The  proviso  fell  with  the  law  to  which  it 


was  a  proviso,  and  was  not  continued  in 
force  as  an  independent  enactment.   Ilid, 

28.  In  the  year  1857,  A,  died  intestate, 
seized  of  cerhiin  real  estate,  and  leaving 
him  surviving,  B.,  his  widow,  and  C.  and 
/>.,  his  children,  by  his  said  wife.  In  the 
year  1859,  C.  died  intestate,  and  without 
issue ;  and  afterward,  in  the  same  year, 
B.,  the  widow,  died  intestate ;  and  after- 
ward, in  the  same  year,  D.  died  intestate, 
and  without  issue,  immediate  or  remote, 
and  leaving  no  brothers  or  sisters,  and  no 
grand  parents  on  either  the  paternal  or 
maternal  side,  but  leaving  uncles  and 
aunts  on  both  the  paternal  and  maternal 
sides.  Eeld,  that  it  appears  to  have  been 
the  intention  of  the  framers  of  our  statute 
of  descents,  where  a  decedent  leaves  no 
heirs  in  the  descending  line  capable  of  in- 
heriting, and  the  property  has  to  be  dis- 
tributed to  collaterals  in  the  ascending 
line,  that  those  who  are  of  the  blood  of 
the  first  purchaser  shall  be  preferred,  in 
the  instances  named  in  the  statute. — John- 
son et  al.  v.  Lybrook,  473 

29.  Before  the  adoption  of  our  present  stat- 
ute of  descents  (1  R.  S.,  p.  248,)  the 
widow's  interest  was  but  a  life  estate,  and 
in  tracing  the  ascending  line,  the  inherit- 
ance would  have  fallen  u]X>n  the  paternal 
kindred  first ;  and  the  law  has  not  been  so 
changed  a.s  to  divert  the  proiMjrty  from  tlie 
same  line,  in  the  instance  here  involved  ; 
and  hence,  the  maternal  uncles  and  aunts 
took  no  interest  in  the  land.  Ihid, 

30.  A  meml)ership  in  the  committee  author- 
ized by  the  act  entitled,  "An  act  making 
general  appropriations,  c^c,  and  providing 
for  a  committee  to  audit  claims,"  <Stc.,  ap- 
proved May  31,  1861,  (Acts,  Special  Ses- 
sion, 1801,  p.  3,)  is  not  an  office,  \inthin 
the  meaning  of  the  Constitution,  but  only 
a  sjKJciul  appointment  to  perform  a  partic- 
ular act  of  service. — Branham  v.  Langey 
Auditor^  <Sfc.,  497 

31.  The  act  of  May  31,  1861,  supra,  does 
not  dejirive  tlie  au<iitor  of  any  of  his 
duties,  but  oidy  prescrilK?s  how  military 
claims  must  Ix;  certified,  before  he  is  au- 
thorized to  ivssue  a  warrant  for  their  pay- 
ment. Ibid. 

STAY  OF  EXECUTION. 
See  REFLEvni  Baiu 
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p.  41. 

p.  102. 

1855,  Acts,  p.  59. 


STATUTES  CITED. 

.  Annual  Statutes  of  the  State. 

1845,  Acts  p.  19,  §^7, 8.  Sinking  Fund,  120 
1849,  AcLs,  p.  27.       Commissioners  to 

Convey  Lands,  113 
1849-'50,  Local  Laws,  p.  524.     N.    W, 

a  University^     221 

1852,  Acts,  p.  178.     Distribution  of 

Laws,  49 

— —  p.  121.     Masters  in  Clian- 

cery,  113 

1853,  Acts,  p.  113.    Damages  for  Stock 

Killed,  87 

Common  Pleas,      170 
lUilroads,  439 

Interrogatories,  6 

p.  81,  fj  2.    Decedents'  Es- 
tates, 27 
— — —  p.  50.       Vincennes  Univer- 
sity, 69 

p.  71.      Common  Pleas,      170 

p.  70.       Circuit  Courts,       250 

p.  231.     Bank  of  the  State,  309 

pp.  147, 148.     Plank-roads,  458 

p.  39,  ^  25.     Banks,  471 

1857,  Acts,  p.  25.      New  Counties,       197 

p.  52.       Cities,  488 

1859,  Acts,  p.  60,  §  1.     Formation    of 

Counties,  16 

p.  61,  §  2.    Formation    of 

Counties,  17 

p.  105.     Damages  for  Stock 

Killed,  87 

p.  77,       Common  Pleas,      171 

p.  63.       New  Counties,       197 

p.  221,  §§  6-8.  Townships,  255 

■  pp.  94,  95,  fj  2.     Common 

Pleas,  311 

«— « p.  84.      Common  Pleas,      4G3 

p.  91.       Common  Pleas,      463 

p.  160.     Partition,  511 

1861,  Acts,  p.  123.     Sinking  Fund,       123 

Spec.  Sess.  p.  3.     Military   Ap- 

propriations,      498 

PiETisED  Statutes. 

1831,  pp.  495—499.     Seminary  Acts,     120 

p.    285.     Bastardy,  422 

1838,  p.  103,^52.  Guaixlian  and  Ward,  100 

p.  114,  §  115.  Sinking  Fund,         120 

1843,  p.  526,  §  218.  Decedents*  Estates,   28 

p.  195,  §  90.     Fees  of  Treasurers,  30 

-  p.  181,  ^  3.       County     Commis- 

sioners, 31 
p.  158.     Distribution  of  Laws,  47 

p.  788,  §§  9, 10, 11.    Arbitration,  83 

p.  591,  §  29.    Interest,  89 


1843,  p.  855.-    Commissioners  to  Con- 
vey Lands,  113 

pp.  659 — 842.    Masters  in  Chan- 

cery, 113 

p.  456.     Sales  on  Execution,        268 

p.  366,  §  13.     Bastardy,  272 

p.  228,  §  119.     Taxes.  511 

1852,  vol.  1,  p.  225,  §§  5—13.    County 

Commissioners,  31 
p.  101,  §  7.    County  Com- 

mLssioners,  32 

p.  436.  Distribution  of  Laws,  47 

% p.  348.    Publication  of  Laws,  49 

p.  251,  §   21.      Widows' 

Portion,  110 
p.  255,  §  41.     Devise  to 

Wife,  110 

p.  344,  §  4.    Usury.  149 

p.  239.     Corporations,         183 

p.  300,  §  5.      Statute  of 

Frauds,  220 

p.  233,  §  4.     Deeds,  220 

p.  378,  §  6.     Promissory 

Notes,  224 
p.  257,    ^    5.      Draining 

Associations,  243 

p.  412,  §  8.     Railroads,       280 

p.  410,  ^  3.     Railroads,        283 

pp.  258,  259,  §§  12, 15, 16. 

Levees  and  Drains,  386 
p.   233,    §§   7,   8.      Joint 

Tenancy,  398 
p.  378,  §  6.     Promissory 

Notes,  407 

p.  394.     Plank-roads,  457 

p.  158,  §  25.     Banks,  471 

p.  248,  \  5.     Descents,        474 

p.  146.     Auditor  of  State,    500 

p.  143,  §  174.     Taxes,         511 

1852,  vol.  2,  p.  48,  ^  97.  Amendment,  4 
p.  42,  §  68.  Time  of  Plead- 
ing, 4 
p.  121,  §  372.     Judgment 

non  Obstante,  6 

p.  44,  §  74,     Pleading.  7 

p.  416,  ^   32.       Uttering 

Counterfeit  Coin,  10 
p.  124,   §  389.      Offer  to 

Confess  Judgment,  22 

p.  202,  §  772.     Attorneys,     22 

p.  459,  §  48.     Justice  of 

the  Peace,  24 
p.  461,  §  59.     Judgment 

by  Confession,  24 
p.  262,  §  68.     Duties  of 

Administrators,  27 
p.   291,  §  188.     Trial  of 

Claims  against  Estates.      28 
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1852,  Tol.  2,  p.  284,  (  154.    Decedents' 

Estates,  28 

p.  464,  §  70.    Costs,  37 

p.  176,  §637.    Foreclosure 

of  Mortgage,  45 

i"  p.  159,  §  559.     Record,         55 

p.  27,  i  1.     Pleading,  61 

p.  37.     Pleading,  61 

pp.  39, 41,  §§  57,  59.    Set- 
off and  Counter  claim,       61 

p.  204,  §  779.     Attorneys,     61 

p.  82,  ^240.    Husband  and 

Wife,  73 

p.  97,  §  302.    Witnesses,      74 

p.  371,  }  78.    Change  of 

Venue,  95 

— p.   188.      Assessment   of 

Damages,  107 

p.  380,  §  144.    Arrest  of 

Judgment,  112 

— ^—  p.  157.    Commissioners  to 

Convey  Lands,  113 
p.  121,  §  367.    Commis- 
sioners to  take  Accounts,  113 

p.   159,   §  559.      Bill  of 

Exceptions,  128 

■  p.  16,  §  11.   Courts  of  Com- 

mon Pleas,  130 

pp.  234—236,    ^  13,  14. 

Divorce,  130 

p.  489,  §  17.    Bastardy,      134 

p.  119,  §  355.    New  Trial,  139 

p.  204,  ^  779—781.     At- 
torneys, 152 

p.  44,  §  78.     Pleadings,       154 

— —  p.  38,  §  52.     Demurrer,       154 

p.  141,  §  466.     Execution,  167 

p.  176,  §  635.    Foreclosure 

of  Mortgage,  167 

pp.  124,  125,  §  389.     Offer 

to  Confess  Judgment,       185 

p.  28,  §  6.     Parties,  185 

p.  165,  §  586.     Review,       188 

pp.  325,  326.      Guardian 

and  Ward,  189 
p.  123,  §  381.    Appraise- 
ment, 201 

p.  44,  §  78.     Pleading,         211 

p.  63,  §§  156, 157.   Attach- 
ment, 213 

p.  35,  §  38.     Publication,     213 

p.   368,    §   59.      Criminal 

Pleading,  232 

p.  119,  §  356.     New  Trial,  235 

p.  458,  §  37.      Pleadings 

before  a  Justice,  239 

p.  463,  §  67.     Pleadings  on 

Appeal,  239 


1852,  vol.  2,  p.  269,  $  89.    Decedents* 

Estates,  245 

p.  119,  §  356.    New  Trial,  250 

p.  222,  §  793.     Adjourn- 

ments  of  Courts,  250 

p.  275,  §  116.    Decedents' 

Estates,  263 

p.  155,  §  533.     Sales  on 

Execution,  268 

p.  485,  d  seq.    Bastardy,     272 

p.  93,  4  284.   Corporations,  274 

p.  339.  Definition  of  Terms,  280 

p.    36,  i  41.     Practice,       289 

p.  181,  §  641.    Judgments,  289 

p.    44,  §  78.     Pleading,       310 

p.  6,  §  5.     Circuit  Court,     311 

p.  127,  §  398.    Costs,         319 

p.  28,  §  6.     Parties,  322 

p.  109.     Trial,  330 

p.  112,  {  326.    Argument,  330 

p.  464,  §  70.     Costs,  347 

pp.  109,  110,  4  324.    In- 
structions, 349 

— — — p.  40,  §  58.     Principal  and 

Surety,  352 
p.  90,  §§  278,  279.     Evi- 
dence, 354 

p.  45,  4  83.     Pleading.        354 

p.  117,  §  352.    New  Trial,  360 

p.  39,  §  56.    Answer.  366 

p.  97,  §  302.     Witnesses,    367 

p.  123,  §  379.     Mortgages,  368 

p.  176,  5§  633,  635.   Mort- 
gages, 368 

p.  83,  §  244.  Impeachment 

of  Witness,  372 
p.  122,  4§  374,  375.     Re- 
plevin, 376 
p.  115,  §  343.    Bill  of  Ex- 
ceptions,                         403 

p.  467,  44  84,  87.     Stay  of 

Execution,  408 

p.  75,  4  211.   Limitation.    414 

p.  366,  4  48.     Recogni- 
zance, 414 

p.  109,  4  324.   Instructions,  418 

p.  114,  4  336.     Verdict,      420 

p.  141,  4  406.     Execution,  424 

p.  129,  4  406.     Execution,  428 

p.  126,  4  395.     Judgment,  430 

G.  «fe  H.,  p.  60,  4  35.   Ser- 
vice of  Process,  431 

p.  162,  4  576.     Appeal,       433 

p.  60,  4  139.     Injunction,    433 

p.  75,  4  210.     Limitotions,  442 

p.  198.     Information,  457 

p.  371.     Trials,  496 

p.  114.     Verdict,  504 
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STOCK,  SUBSCRIPTION  OF. 

1.  Tho  directors  of  the  corporation,  alone, 
are  authorized  to  receive  real  estate,  and 
hence  it  would  seem  that  real  estate 
subscriptions  can  not  be  taken  upon  the 
preliminary  articles  of  association ;  but, 
perhaps,  the  board  after  it  is  constituted, 
may  receive  real  estate  in  payment  of 
such  preliminary  subscriptions.  —  T?he 
State  ex  rel^  <^c.  v.  Bailey  et  al,  46 

2.  Suit  upon  a  subscription  of  stock.  Tho 
complaint  made  no  reference  to  any  writ- 
ten contract  of  subscription,  and  did  not 
aver  any  assessment  or  call  by  the  direc- 
tors. Ileldy  that  the  complaint  did  not 
show  a  good  cause  of  action. — McClasky 
V.  The  Qrand  Rapids^  ^c.  Railroad  Co.,  i 

961 

3.  Suit  upon  a  subscription  to  the  stock  of 
the  Nofih  WestetTi  Christian  University ^ 
made  payable  in  lumber.  The  subscrip- 
tion was  not  dated,  nor  was  the  time  of 
its  execution  averred.  Held^  that  as  the 
date  of  the  subscription  was  not  material 
but  was  matter  of  form  merely,  the 
objection  could  not  be  raised  by  demurrer. 
Demiy  v.  TJie  North  WfMtem  Cbisfian 
University,  220 ' 

4.  If  the  subscriber  had  complied  with  the 
requirements  of  the  university  charter, 
by  paying  the  interest  upon  his  subscrip- 
tion and  securing  the  payment  of  the 
principal,  by  reason  of*  which  he  was  not 
liable  to  be  sued  upon  his  subscription, 
the  burden  of  proving  those  facts  was  upon 
him.  Ibid, 

5.  A  person  who  has,  in  connection  with 
othei-s,  subscribed  stock  upon  articles 
preliminary  to  the  organization  of  a  cor- 
poration, can  not  afterward,  without  the 
consent  of  the  other  subscribers,  with- 
draw his  sul>scription. — Johnson  v.  The 
Wa^Mshj  <^c.  Plank'i'oad  Co,,  389 

6.  Such  subscriljer  may,  perhaps,  refuse  to 
sign  the  articles  of  association,  where  the 
statute  rei|uires  such  articles  to  Yhq  signed 
and  reconlod,  but  the  corporation  having 
come  into  legal  existence  may  collect  his 
subscription  to   the  preliminary  articles. 

Ihid. 

STOCKHOLDER. 

A»  having  a  jud^^ment  against  a  bank,  organ- 
ized under  the  genei-al  law  of  the  State, 


in  which  he  was  also  a  stockholder, 
and  as  such  liable  to  the  creditors  of  the 
bank  to  an  amount  equal  to  his  stock, 
agreed  that  such  amount  should  be  applied 
to  the  satisiaction  of  his  judgment ;  and, 
on  motion  of  the  bank,  satisfaction  was 
accordingly  entered.  EeUl,  that  A»  would 
be  liable  to  creditors  of  the  bank  to  the 
amount  of  his  stock,  notwithstanding  he 
might  have  credited  that  amount  on  his 
judgment,  and  hence  there  was  no  con- 
sideration for  his  agreement,  and  satis- 
faction should  not  have  been  entered. — 
Gentry  v.  Alexander^  President,  cjv.,  471 

STREETS. 

When  covenant  of  seizin  is  broken  by  exist- 
ence of.    See  Highways,  2,  3,  4. 

1.  A  person  contracting  with  a  city,  for  the 
improvement  of  a  street  in  such  city,  is 
bound  to  take  notice  of  the  provisions  of 
the  general  law  regulating  such  improve- 
ments ;  and  must  also  ascertain  whether 
the  Common  Council  have  so  conducted 
the  letting,  as  to  render  the  property 
holders  liable  for  the  improvement— 
Johnson  v.  The  Common  Council,  <^c.,    227 

2.  The  corporation  can  not  be  made  liable 
for  work  done  in  the  improvement  of 
streets  except  as  to  the  crossings  of  streets 
and  alleys,  though  the  contract  may  have 
been  let  by  the  Common  Council  without 
the  requisite  petition  from  the  property 
holders.  Ibid, 


3. 


Queers:  Whether  the  individual  mem- 
bers of  the  Common  Council  would,  in 
such  case,  be  liable  to  the  contractor  for 
the  work  done  by  him.  Ibid, 

4.  An  express  dedication  of  property  to  a 
public  use  is  made  by  a  direct  appropria- 
tion of  it  to  such  use, —  Williams  v.  Wiley, 

362 

5.  A  dedication  of  property  to  public  uses 
may  be  implied  from  the  acts  of  the  owner. 

Ibid. 

6.  An  individual  may  use  his  own  land  as 
he  pleases,  so  that  he  is  reasonably  care- 
ful that  such  use  shall  not  injure  third 
persons ;  and  this  doctrine  applies  to  the 
use  of  streets  by  cities,  and  highways  by 
the  State  and  counties,  through  their  offi- 
cers, and  is  to  some  extent  applicable  to 
private  corporations. —  The  Trustees  of  the 
Wabashy  i^c  Canal  v.  Spears,  441 
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7.  There  is  no  redress  for  damages  result- 
ing from  the  grading  of  streets  and  high- 
ways, so  far  as  they  consist  in  rendering 
the  passasre  to  and  from  adjoining  lots 
more  inconvenient  and  expensive.      Ibid. 

8.  There  are  consequential  injuries  result- 
ing from  the  use  of  one's  own,  or  of  an- 
othei**s,  property,  which  will  render  the 
person  causing  them  liable  to  pay  dam- 
ages ;  as  an  unauthorized  obstruction,  or 
nuisance,  in  a  sti*cet  or  highway,  occasion- 
ing special  damage;  or  a  nuisance  inju- 
rious to  the  health  and  comfort  of  others, 
erected  on  one's  own  laud.  Ibid. 

0.  By  laying  off,  platting  and  recording  the 
streets  of  a  town,  the  proprietors  dedicate 
the  same  to  the  public,  at  least  so  far  as 
a  dedication  depends  upon  their  action ; 
and  the  user  of  the  sti-eet  as  a  highway 
by  the  public,  and  the  authorities  having 
charge  of  highways,  is  evidence  of  the 
acceptance  of  the  grant. — Boyer  v.  The 
State,  451 

10.  The  fact  that  a  part  of  a  street  thus 
granted  has  been  for  several  years  appro- 
priated by  a  private  citizen  to  his  own  use, 
is  not  conclusive  evidence  that  the  dedica- 
tion has  not  been  accepted,  or  has  been 
abandoned,  by  the  public.  Ibid. 

SURETY. 
See  Set-off,  4.    Instructions,  9. 

1.  An  answer  setting  up  in  bar  of  the  action 
that  the  defendant  was  a  surety  on  the 
contract  sued  upon  is  bad,  as  that  fact  can 
only  go  to  the  direction  of  the  officer  in 
levying  the  writ  to  be  issued  on  the  judg- 
ment.— Moonnan  et  al,  v.  Barton,        206 

2.  Where  a  party  is  shown  to  have  signed 
a  note  as  a  surety,  he  may  be  charged  as 
a  joint  maker. — Sill  et  al.  v.  Jjeslie^      236 

3.  An  agreement  to  extend  the  time  of  pay- 
ment of  a  promissory  note,  in  considera- 
tion of  usurious  intercst,  is  not  binding, 
and  will  not  discharge  a  surety. — Brown 
v.  Harness,  248 

SrUETY  OF  THE  PEACE. 

A  prosecution  for  surety  of  the  i)eace  is  a 
criminal  proceeding,  and  where  the  act 
authorizing^  such  prosecutions  is  silent,  the 
criminal  practice  governs. — The  State  ex 
rel.,  <^c.  V.  Maners,  175 


T. 

TAXES. 

1.  Money  and  notes  held  by  the  branches 
of  the  Bank  of  the  State  of  Indiana  are 
capital  stock,  and  are  not  taxable  for.  mu- 
nicipal purposes. — Tbwnof  ConneraviUe  v. 
Bank  of  the  State,  105 

2.  A.  died,  leaving  certain  real  estate  in  the 
City  of  Indumapdis^  which  descended 
to  his  heirs,  and  which  was  afterward 
assessed  by  the  city  to  " A's  heirs."  In 
1855,  the  real  estate  was  partitioned  by  a 
decree  of  Court  among  several  heirs,  and 
some  of  it  had  been  sold  to  third  persons. 
In  1858,  the  city  treasurer  advertised  tlie 
several  pieces  of  real  estate,  on  which  the 
taxes  had  been  assessed,  for  sale,  for  the 
taxes  then  delinquent.  Ileld,  that  the 
assessment  was  not  fatally  defective. — 
Ncibie  et  al.  v.  The  City  of  Indianapolis,  506 

3.  It  was  not  the  duty  of  the  assessor  to 
examine  the  records  of  the  Court,  to  ascer- 
tain if  partition  had  been  made ;  and  prior 
to  the  act  of  1859,  (Acts  1859,  p.  165,)  it 
was  not  the  duty  of  the  clerk  of  the  Court 
to  communicate  the  Oict  of  partition  to  the 
auditor,  or  any  one  else.  Ibid, 

4.  Taxes  due  the  city  were  saved  by  §  8^* 
of  the  act  of  1857,  (Acts  1857,  p.  70.) 

Ibid. 

TENDER. 

See  Appeal,  8. 

Of  Deed.     See  Vendor  and  Purchaskr,  2o. 

1.  Suit  against  the  bank  upon  certain  of  her 
circulating  notes,  alleged  to  have  l)een  duly 
presented  for  payment  Answer:  tluit 
defendant  was  ready  and  willing  to  re- 
deem said  notes,  and  had  offered  and  ten- 
dered to  plaintiff  the  amount  of  each  of 
said  notes,  in  the  current  silver  coin  of  the 
United  Sf(ftes,  which  he  refused,  &c.  Bell, 
.that  the  United  States  silver  dollar,  and 
the  halves,  quarten*,  dimes  and  half  dimes 
coined  prior  to  June  1,  3853,  are  a  legal 
tender  for  their  nominal  value  upon  debt^ 
of  any  amount ;  that  the  halves,  quarters 
dimes  and  half  dimes,  coineti  since  June 
1,  1853,  arc  not  a  legal  tender  for  debts 
exceeding  five  dollars  ;  and  that  the  three 
cent  pieces,  though  recognized  ao  ''silver 
coins,"  are  not  a  legal  tender  for  r'eUs  ex- 
ceeding thirty  cents. —  The  BatJcofthe 
State  V.  Lockwood,  306 
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2.  As  a  tender  of  payment  in  three  cent 
pieces  would  have  been  a  tender  "  in  the 
current  silver  coin  of  the  United  States" 
the  answer  was  bod.  Ibid. 

3.  A  tender  of  the  price  paid  by  a  purchaser 
at  sheriflf  's  sale  is  not  necessar}',  in  order 
to  maintain  an  action  to  set  aside  the  sale 
and  annul  the  .  deed. — Banks  et  al,  v. 
Bales,  423 

TITLE. 

Of  Laws.  See  Constitutio2Tal  Law,  4. 
Statutes  Construed,  11. 

TITLE  BOND. 
See  Yendob  and  Purchaser,  15. 

TORT. 

See  Kegligence. 

Pleading  counter  claim  or  set-off  to  actions  of. 
See  Trover,  1. 

If  a  party  does  a  wrongful  act,  or  a  rightful 
one  in  a  negligent,  wrongful  manner, 
whereby  injury  happens  to  another,  such 
act  being  the  proximate  cause,  the  party 
committing  the  act  may  be  liable  for  the 
injury. — Howe  v.  Young,  '312 

TOWNSHIP  TRUSTEES. 

JK,  as  trustee  of  Indian  Creek  Ihwnshipy  hav- 
ing obtained  a  judgment  against  F.  and 
G.,  upon  which  an  execution  had  been 
issued  and  a  levy  made,  took  from  them 
and  others,  as  their  sureties,  a  note  for  the 
amount  of  the  judgment,  conditioned  that 
the  sale  on  the  execution  should  be  post- 
poned until  the  maturity  of  the  note,  and 
that  payment  of  it  should  satisfy  the  judg- 
ment. Beld,  that  the  trustee,  being  in- 
trusted by  stfitute  with  the  management 
of  the  pecuniary  concerns  of  the  township, 
had  power  to  make  the  agreement. — Fhil- 
ips  et  al.  V.  East,  Trustee,  cf-c,  254 

TRANSCRIPT. 

Certificate  of  Justice  to.  See  Justice  of 
THE  Peace,  14. 

TREASURER,  COUNTY. 

1.  S.  was  allowed  and  paid  by  the  board 
of  commissioners  two  and  one  half  per 
cent  on  the  county  orders  redeemed  by 


him  as  county  treasurer,  in  the  belief,  on 
the  part  of  Uie  board,  that  under  R.  S. 
1843,  §  90,  p.  195,  he  was  entitled  to  such 
allowance.  Suit  by  the  board  to  recover 
back  the  amount  thus  paid,  Eddy  that 
the  treasurer  was  not  entitled  to  the  per 
cent,  named,  for  redeeming  county  orders 
with  the  revenue  collected  on  the  tax  du- 
plicate.— Snelson  v.  The  State  ex  rel.,  ^c, 

29 

2.  As  the  acts  of  the  board  were  not  void, 
but  within  the  general  scope  of  tneir  au- 
thority, the  money  allowed  and  paid  to 
the  treasurer,  under  a  mere  mistake  of 
law,  as  to  the  liability  of  the  county,  can 
not  be  recovered  back.  Ihid. 


TRESPASS. 

1.  In  a  prosecution  for  cutting  a  tree  upon 
the  land  of  another,  the  value  of  the  tree 
constitutes  the  basis  upon  which  the  pen- 
alty is  estimated,  and  hence  the  damage 
to  the  owner  need  not  be  alleged  in  the 
information. — Tfie  State  v.  i^iadley  et  aL, 

230 

2.  A  person  having  in  charge,  as  bailee, 
an  animal  known  to  be  dangerous,  is  re- 
sponsible for  its  safe  keeping,  as  to  the 
public,  as  much  as  if  he  were  the  owner. 
— Fravimell  v.  Little  et  al.,  261 

3.  Suit  against  -4.,  to  recover  damages  for 
turning  the  plaintiff's  sheep  out  of  his, 
A.^s,  field,  and  driving  them  so  far  away 
that  they  strayed  and  were  lost.  Held, 
that  if  the  sheep  broke  into  A.-s  field,  he 
had  the  right  to  turn  them  out  into  the 
highway,  but  had  no  right  to  drive  them 
so  far  away  as  to  cause  their  loss. — Knour 
V.  Wagoner,  414 

4.  If  A.^s  cattle  knocked  down  a  partition 
fence,  and  thereby  the  sheep  of  his  neigh- 
bor escaped  into  his  field,  he  would  have 
no  right  to  turn  them  out  into  the  high- 
way. Ibid. 

TROVER.  ^ 

See  ViCKERY  V.  Evans,  p.  331. 

Qtuzre :  Whether  a  set-off  or  counter  claim 
can,  under  the  code,  be  pleaded  to  an 
ordinary  action  for  the  conversion  of 
property. — Judah  v.  The  Trustees,  ilj-c,  56 
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TRUSTS. 

1.  A  Court  of  equity  will  not  permit  the 
Statute  of  Frauds  to  be  set  up  as  a 
defense  by  a  party  infected  with  fraud  ; 
and  parol  trusts  of  real  estate  are  fre- 
quently established  in  direct  contraven- 
tion of  the  statute,  upon  the  principle  that 
instruments  which  would  have  been  exe- 
cuted, or  would  have  existed,  but  for 
fraud,  are  to  be  treated  as  if  actually 
executed  and  exisiing.^-Amold  v.  Cordj 

111 

2.  Where  a  grantee  agrees  to  give  a  defeas- 
ance, and  after  he  has  got  the  deed  evades 
doing  it,  Chancery  will  relieve  against  the 
fraud,  and  enforce  the  agreement      Ihid. 

3.  A  Court  of  Chancery  relieves  against 
fraud  by  converting  the  person  guilty  of 
it  into  a  trustee  for  those  injured  thereby. 

im. 

4.  A  person  agreeing  verbally  to  bid  in  land 
for  another  at  sheriff's  sale,  will  be  decreed 
to  hold  in  trust,  though  he  takes  the  title 
in  his  own  name,  and  pleads  the  Statute 
of  Ftauds  in  bar.  *  Ibid. 

TURNPIKE  COMPANIES. 

See  COEPORATIONS,   1. 


U. 

USAGE. 
See  Insurance,  2,  3. 

■ 

USURY. 

See  Interest. 

1.  Where  an  answer,  setting  up  usury,  pro- 
fesses to  answer  the  whole  cause  of  action, 
when  it,  in  fact,  shows  a  bar  to  a  part  only, 
it  is  bad. — Moorman  et  al.  v.  Barton^      39 


«> 


Where  a  new  contract  is  entered  into  for 
the  payment  of  a  precedent  debt,  upon 
which  interest  has  accrued,  and  by  the 
new  contract  usury  is  taken  or  reserved, 
the  "  principal,"  which  the  creditor  may 
recover  under  our  usury  law,  (1  R.  S., 
§  4,  p.  344)  is  the  amount  of  the  principal 
of  the  precedent  debt,  with  legal  interest 
thereon,  up  to  the  time  of  the  making  of 
the  usurious  contract. — Pratt  et  al.  v. 
Wallbridge,  147 


3.  A  plea,  setting  up  usury  in  the  new  con- 
tract in  bar,  not  only  of  the  illegal  interest 
taken  or  reserved  thereon,  but  of  the  legal 
interest  which  had  accrued  upon  the  pre- 
cedent debt,  is  bad,  because  the  facts  are 
pleaded  in  bar  of  too  much.  Ihid. 

4.  A  plea  of  usury  must  specify  the  particu- 
lars of  the  contract  upon  which  the  usuri- 
ous interest  is  alleged  to  have  been  taken 
or  reserved. — EngUr  et  al.  v.  Cdlins^  189 

5.  A  plea  of  usury  which  purports  to  answer 
the  whole  cause  of  action,  when  the  ikets 
pleaded  are  a  bar  to  a  part  only  of  the 
claim,  is  bad  on  demurrer. — Moorman  d 
al.  V.  Barton^  206 

6.  An  agreement  to  extend  the  time  of  pay- 
ment of  a  promissory'  note,  in  considera- 
tion of  usurious  interest,  is  not  binding, 
and  will  not  discharge  a  surety. — Broit/n 
V.  HamesSf  248 


V. 

VARIANCE. 
See  Practice,  84. 

VENDOR  AND   PURCHASER. 
iScft  Insanity,  1,  2. 

1.  A.  conveyed  certain  real  estate  to  B.,  by 
a  warranty  deed.  SuKsequently,  the  rente 
and  profits  of  the  land  for  a  term  of  seveu 
years  were  sold  upon  a  judgment  against 
^.,  of  older  date  than  the  deed,  and  bought 
in  by  B.  Held,  that  if  a  third  person  had 
purchased  the  premises  at  the  sheriff*s 
sale,  and  B.  had  been  evicted  for  the  seven 
years*  term,  the  value  of  that  term  could 
have  been  recovered  by  him  of  A.^  on  his 
warranty. — Burk  et  al.  v.  ClementSy     132 

2.  B.  was  under  no  obligation  to  bid  on  the 
premises,  or  to  remove  the  incumbrance. 

lUd. 

3.  If  he  had  paid  off  the  incumbrance  with- 
out a  Side,  the  amount  thus  paid,  with  in- 
terest, anil  perhaps  necessary  incidental 
expenses,  would  have  been  the  measure 
of  his  damages.  Ihid. 

4.  Having  bid  in  the  property  himseH  his 
measure  of  damages  is  the  amount  of  his 
bid  with  interest,  and  perhaps  any  neces- 
sary inciilental  exjwnses,  and  not  the  value 
of  the  seven  yeais'  term.  Ihid. 
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5.  A  legal  public  highwaj,  in  actual  use,  is 
not  embraced  in  a  general  covenant  against 
incumbrances. — Scribner  t.  Bdmes,     142 

6.  A  precedent  debt  constitutes  a  valuable 
consideration  for  a  conveyance. — McMdhan 
T.  Morrison  et  oZ.,  172 

7.  A  creditor  of  one  of  two  former  corpora- 
tions who  takes  a  judgment  on  his  debt 
against  the  consolidated  company,  can  not 
enforce  his  judgment  against  real  estate 
of  the  old  company,  conveyed  to  bona  fide 
purchasers  before  the  recovery  of  his  judg- 
ment Ibid. 

8.  The  owner  of  property  can  sell  it  and 
give  a  good  title  to  a  bona  fide  purchaser, 
as  against  his  creditors,  at  any  time  before 
such  creditors  have  acquired  a  lien.   Ibid. 

9.  A  title  by  deed  implies  a  contract,  or  at 
least  competent  parties ;  and  hence  a  deed 
to  a  person  having  no  existence  passes  no 
title  from  the  grantor. — Harriman  v. 
Southam,  •  190 

10.  There  never  having  been  (according  to 
the  answer  in  this  case)  a  corporation  in 
this  State,  acting  under  color  of  authority, 
by  the  name  of  the  "  fhrt  Wayne  and 
Southern  Railroad  Company,**  a  convey- 
ance to  such  supposed  corporation  did  not 
divest  the  grantor  of  his  title.  Ibid. 

11.  The  grantor  is  not  estopped,  in  such 
case,  to  deny  the  existence  of  the  corpo- 
ration, as  the  doctrine  of  estoppel  only  ap- 
plies to  cases  where  there  is  an  existing 
statute,  known  to  the  Courts,  authorizing 

'   such  corporation.  Ibid. 

12.  See  Clark  et  al.  v.  Jones  et  ah^  191 

13.  Where  land  is  sold  by  an  administrator 
subject  to  existing  liens,  the  purchaser 
takes  sulject  to  the  liens,  and  the  land 
continues  liable  for  the  payment  of  them  ; 
but  the  Court  may  oixler .  a  sale  for  the 
purpose  of  discharging  the  liens,  and  in 
such  case,  the  purchuscr  takes  the  land 
relieved  from  the  liens,  although  not  fully 
p»i(l ;  the  residue,  after  the  application  of 
the  purchase  money,  remaining  a  claim 
against  the  estate. — FoItZf  Administrator, 
^c.  V.  Peters,  244 

1 4.  If  a  sale  is  made  subject  to  an  existing 
lien,  and  the  holder  of  such  lien  agrees  to 
pay  for  the  property  a  sum  in  ad<lition  to 
the  lien,  such  sale  would  operate  as  an 
extinguishment  of  the  lien.  Ibid. 


15.  Suit  by  A.  upon  two  promissory  notes. 
Answer :  that  the  notes  were  given  for  a 
part  of  the  purchase  money  of  certain  real 
estate ;  that  A.  had  not  conveyed  and  had 
no  title.  Reply  :  that  the  land  was  held 
by  A.  by  title  bond  from  B.^  together  with 
other  lands,  upon  which  a  psirt  of  the  pur- 
chase money  had  been  paid ;  that  A.  had 
assigned  the  bond  to  one  C,  reserving  the 
land  sold  to  defendant,  and  that  C.  had 
assumed  to  pay  the  balance  of  the  pur- 
chase money ;  that  C.  assigned  the  bond 
to  D,  upon  the  same  terms  ;  that  a  deed 
was  made  by  B.  to  D.  for  all  the  land, 
who  conveyed  to  defendant  the  tract 
bought  by  him,  and  took  up  his  title  bond 
from  A.;  that  defendant  had  notice  of  these 
several  transfers,  and  still  occupied  the 
land  under  his  purchase.  It  appeared  in 
evidence,  that' a  judgment  had  been  taken 
by  B.  against  D.  for  the  purchase  monej 
unpaid,  and  that  in  consideration  thaf 
D.  would  convey  to  him  his  forty  acre 
tract,  the  defendant  had  paid  on  that 
j  udgment  $200.  Held,  That  without  some 
avei*raent  tliat  the  persons  responsible  to 
B.  for  the  purchase  money  were  unable  to 
pay  the  same,  there  was  no  obligation 
resting  on  the  defendant  to  make  such 
payment ;  but  that  he  might  have  insisted 
upon  the  other  portions  of  said  land  being 
exhausted,  before  B.  could  have  disturbed 
him. —  Vawier  y.  Brown,  324 

16.  Where  a  party  purchasing  land,  takes  a 
deed  therefor  with  covenants,  and  gives  a 
raoi*tgage  thereon  to  secure  the  payment 
of  the  purchase  money  at  a  fixed  time, 
and  also  takes  a  separate  writing  from  the 
vendor,  covenanting  against  damages,  Ac, 
by  suits,  &c.,  and  the  vendor  proceeds  to 
foreclase  the  mortgage,  and  such  party  has 
paid  nothing  at  the  time  of  pleading,  and 
does  nut  show  that  the  vendor  was  then, 
or  would  probably  become,  unable  to  pay 
any  damages  that  might  be  recovered  upon 
said  covenants,  he  can  not  enjoin  the  ven- 
dor from  proceeding  to  collect  the  purchase 
money. — Miller  et  al.  v.  Bi^ney,  327 

17.  If  the  land  over  which  a  highway  passes 
has  been  seized  and  appropriated  to  that 
pur|X)se  by  the  right  of  eminent  domain, 
the  freehold  still  technically  remains  in 
the  owner  of  the  soil,  and  a  covenant  of 
seizin  is  not  broken  by  the  existence  of 
such  an  incumbrance  upon  the  land  con- 
veyed.— Vaughn  y.  Btuzaker,  338 
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13.  The  same  rule  obtains  where  the  owner 
himself  grants  the  right  of  way  for  a  high- 
way or  street  over  the  soil  owned  by  him. 

Ibid. 

19.  But  where  the  owner  of  land,  by  deed, 
conveys  a  part  thereof  to  another,  to  be 
used  and  occupied  as  a  street,  together 
with  the  reversion  and  remainder,  and  all 
the  estate,  right,  title,  &c.,  of  such  owner 
in  and  to  the  same,  no  interest  is  left  in 
such  owner  that  can  be  sold  and  conveyed 
by  him.  Ibid. 

20.  A  specific  performance  of  an  agreement 
for  the  conveyance  of  real  estate,  can  only 
be  enforced  where  the  agreement  has  been 
executed  upon  a  valuable  consideration ;  a 
good  consideration,  merely,  is  not  suffici- 
ent— Allen  et  ah  v.  Davison^  416 

21.  In  the  year  1832,  A.  had  bom  to  him 
an  illegitimate  son,  whom  he  recognized 

*  as  such,  and  named  B.  The  mater- 
nal grandfather  of  B.  threatened  a  legal 
pix)secution  against  A.,  and  to  settle  the 
matter,  A.  gave  to  the  mother  $200,  and 
entered  into  an  agreement  in  writing,  with 
the  grandfather,  by  which  the  latter  was 
to  keep  the  child  until  he  became  fourteen 
years  of  age,  his  mother  consenting  and 
giving  up  all  claim  to  the  child,  and  A. 
was,  at  a  future  time,  to  convey  a  certain 
tract  of  land  to  the  said  bastard,  B,  Eeld^ 
that  the  amount  paid  to  the  mother  did 
not  in  any  way  affect  A.^a  liability  to  be 
sued  for  the  maintenance  of  the  child,  and 
such  liability  furnished  an  ample  valuaUe 
consideration  to  support  his  agreement  to 
convey  the  land.  Ibid. 

22.  The  suit  was  well  brought  in  the  name 
of  B.,  the  contract  having  been  made  for 
his  benefit  IMd. 

23.  A  suit  for  specific  performance  is  not 
within  the  statute  providing  for  new  trials 
without  cause,  in  certain  cases.  Ibid. 

24.  Suit  to  foreclose  a  mortgage,  given  to 
secure  certain  promissory  notes.  Answer : 
that  the  notes  were  given  for  the  purchase 
money  of  the  real  estate  described  in  the 
mortgage,  sold  and  conveyed  by  the  mort- 
gagee to  the  defendant ;  that  there  were 
liens  on  said  real  estate  to  the  amount  of 
$500,  created  by  the  vendor,  which  are 
still  unpaid  ;  that  all  the  purchase  money 
has  been  paid  except  the  last  note,  and 
that  the  vendor  is  insolvent.  Ileldy  that 
aside  from  the  uncertainty  of  the  answer 
as  to  the  nature  of  the  liens,  and  the  want 


of  any  averment  that  they  had  been  paid 
by  the  vendee,  it  was  bad  for  not  showing 
that  the  conveyance  contained  any  cove- 
nant against  incumbrances.  —  Case  v. 
Wandel,  459 

25.  Suit  by  the  Stale  Bank  of  Indiana^  for 
the  use  of  the  Branch  at  New  Albany, 
upon  a  promissory  note.  Before  the  de- 
termination of  the  suit,  the  charter  of  the 
State  Bank  expired ;  but  before  that  time, 
the  Batik  of  Salem  had  become  the  pur- 
chaser of  the  note  sued  on.  A  supple- 
mental complaint  was  filed,  showing  the 
transfer,  and  alleging  that  the  note  was 
given  for  the  purchase  money  of  a  certain 
lot,  sold  by  the  State  Bank  to  the  defend- 
ant, and  that  a  deed  had  been  tendered 
before  suit  was  brought,  which  had  been 
handed  over  to  the  Batik  of  Salem.  Held, 
that  the  right  to  keep  up  and  make  good 
the  tender,  by  a  delivery  of  the  deed, 
passed  to  the  Bank  of  Salem,  as  an  inci- 
dent to  the  assignment  of  the  note. — The 
Bank  of  Salem  v.  Caldwell^  469 

26.  It  is  not  necessary,  in  order  to  a  valid 
contract  for  the  sale  of  land  by  an  agent, 
that  an  instrument  in  writing,  empower- 
ing him  to  sell  the  land,  should  Ije  ac- 
knowledged by  the  principal  and  recorded 
in  the  recorder's  office  of  the  county  where 
the  land  lies. — Moore  v.  Pendleton,      481 

27.  Suit  by  A.  against  B.  and  C.  The 
complaint  alleged,  that  B.,  conspiring  with 
C.  to  defraud  the  plaintiff,  executed  to 
him  a  written  assurance  and  inducement, 
as  follows,  viz.,  "  If  you  will  let  C.  have 
them  horses,  I  will  go  his  bail  for  th^ 
making  of  the  deed,  whenever  the  letter 
comes  with  the  numbers  and  range  in ;  if 
he  does  not,  I  will  pay  you  two  hundred 
dollars  for  your  horses ; "  that  the  plain- 
tiff was  thereby  induced  to  deliver  to  C, 
who  was  insolvent,  two  horses,  worth  one 
hundred  dollars  each ;  that  confiding  in 
the  honesty  of  said  B.  and  C,  plaintiff 
expected  that  they  would,  on  the  faith 
and  obligation  of  said  written  instrument, 
pay  to  him  the  full  value  of  said  horses  ; 
that  l:>efore  that  time,  C.  had  represented 
to  one  /).,  that  he  was  the  owner  of  an 
undivided  interest  in  two  certain  tracts 
of  land,  which  he  would  sell  and  convey 
to  said  D.,  if  he  would  procure  from  plain- 
tiff, and  deliver  to  him,  said  C,  the  two 
horses  above  named,  to  which  proposal 
jD.  assented ;  that  afterward,  and  before 
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'  Ifae  execution  by  B.  of  the  instrument 
aboTe  recited,  both  B.  and  C.  well  knew 
that  G,  had  no  interest  in  one  of  said 
tracts  of  land,  yet  inteoding  to  cheat 
and  defraud  plaintiff,  they,  concealed  such 
knowledge  fcom  him,  and  induced  him 
to  deliver  said  horses  to  d  Beldy  that 
viewing  the  complaint  as  counting  upon 
the  written  contract  of  B,,  it  was  bad ; 
since  it  was  immaterial  whether  (7.  had 
title  to  the  lands  at  the  time  that  instru- 
ment was  made,  or  not,  so  that  he  had 
title  at  the  time  the  deed  was  to  be 
made. — Earshman  etaLy.  Paxson,     512 

VENUE. 

1.  Where  a  change  of  venue  is  granted  in 
a  criminal  cause,  the  record  of  the  pro- 
ceedings must  show,  affirmatively,  that 
the  original  indictment  was,  in  accordance 
with  the  requirements  of  the  statute,  de- 
posited in  the  clerk's  office  of  the  county 
to  which  the  cause  was  sent — Sawyer  v. 
The  Stale,  93 

2.  Where  a  criminal  cause  is  sent  from  one 
county  to  another,  on  change  of  venue, 
the  record  must  show  that  a  transcript 
of  the  proceedings  in  the  Court  from 
which  the  change  is  taken,  was  filed  in  the 
Court  to  which  it  is  taken;  and  such 
transcript  must  show,  among  other  things, 
the  empanneling  of  the  jury,  and  the  re- 
turn by  that  body  of  the  indictment  into 
Court— Po/Ziii^  V.  The  StaU,  458 

VERDICT. 

1«  If  the  Court  should  have  varied  the 
amount  of  the  judgment  from  the  verdict, 
perhaps  the  proper  mode  to  raise  the 
question  would  be  by  motion  in  the  Court 
below. — Merediih  ei  al.  v.  Lackey^  1 

2.  The  affidavits  of  jurors  themselves  are 
not  admissible  to  impeach  their  verdict, 
and  a  fortiori,  an  affidavit  of  a  stranger 
as  to  the  statements  of  jurors,  when  not 
under  oath,  ought  not  to  be  received. — 
McCray  v.  SiewaH  et  a?.,  377 

3.  A  party,  where  there  is  to  be  a  general 
verdict^  has  a  right  to  have  a  response  to 
particular  questions  of  fiict,  the  same  being 
pertinent  and  involved  in  the  issues  ;  but 
the  Court  may  control  the  form  of  the 
questions,  and  the  manner  of  propounding 
them,  and  need  not  require  them  to  be 
answered  in  the  ibrm  prepared  by  coun- 
geL — Atten  et  al.  v.  Davieonf  416 
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4.  It  is  the  duty  of  the  Court  to  see  that 
particular  questions  of  &ct  propounded  to 
the  jury  to  be  answered,  are  so  framed 
as  that  each  shall  present  distinctly  to 
the  jury,  a  single  material  fact  involved 
in  the  issues,  and  that  they  are  definitely 
and  completely  answered,  or  ignored,  if 
such  answer  is  insisted  upon,  before  the 
finding  is  accepted. — Bosseretal.  v.  Barnes^ 

502 

5.  The  statute  does  not  contemplate  that 
the  jury  shall  answer  special  interrogato- 
ries, and  also  return  both  a  special  and  a 
general  verdict,  in  the  same  case.      Ibid. 


W. 

WABASH  AND  ERIE  CANAL. 

Suit  against  the  trustees  of  the  Wabask  and 
Erie  Canal  to  recover  damages  occasioned 
by  the  flowing  of  water  upon  the  lands 
of  the  plaintiffs,  resulting  from  the  raising 
of  a  dam  across  the  Wahaah  river.  Hdd, 
that  the  damages  sued  for  were  not  oc- 
casioned by  the  taking  of  land  or  materi- 
als, in  the  sense  of  the  internal  improve- 
ment act  of  1836,  and  were  not  recover- 
able in  the  special  mode  therein  prescribed, 
but  in  an  action  on  the  case  at  law,  and 
hence  the  two  years  limitation  did  not 
apply.— 7^6  Truateee  of  the  Wabaih  and 
Erie  Canal  v.  ^eare  eljfJL^  441 


Of  Estoppel, 


WAlVfeR. 

^TOPFBL,  4. 


^ARD. 
See  G^RofAQT  and  Wabd. 


WATER  AND  IVATER  COURSES. 

1.  Suit  against  the  trustees  of  the  Wdbaeh 
and  Erie  Canal  to  recover  damages  oc- 
casioned by  the  flowing  of  water  upon 
the  lands  of  the  plaintiffs,  resulting  from 
the  raising  of  a  dam  across  the  Wabash 
river.  Held,  that  the  damages  sued  for 
were  not  occasioned  by  the  taking  of  land 
or  materials,  in  the  sense  of  the  internal 
improvement  act  of  1836,  and  were  not 
recoverable  in  the  special  mode  therein 
prescribed,  but  in  an  action  on  the  case  at 
law,  and  hence  the  two  years  limitation, 
did  not  apply.— 2*4^  Truiteee  of  the  Wa- 
bash, and  Erie  Canal  r.  S^ieare,  441 


594 


INDEX. 


2.  The  dtrerakm  of  sur&ce  water  from  the 
land  of  another,  by  excaTations  on  one's 
O^n,  and  the  backing  of  water  upon  the 
Tands  of  another,  by  means  of  damK,  &c., 
Were  injuries  for  which  an  action  would 
lie  at  common  law.  Ibid. 

3.  Injuries  by  backing  water  seems  to  be 
embraced  in  the  constitutional  inhibition 
against  injuring  property  by  legislative 
authority,  without  making  compensation. 

Ibid. 

WIPE.* 
See  Husband  and  Wife. 


WILL. 

1.  A  sarriring  wife  is  entitled  to  the  sum 
of  $300,  allowed  to  her  by  1  R.  S.,  ^  21, 
p.  251,  notwithstanding  she  may  have 
accepted  the  provision  made  for  her  by 
the  will  of  her  husband. — Lorinff  t.  Craft, 
Ihcecutor^  <fr.,  110 

2.  Where  the  rents  and  profits  of  land  are 
bequeathed  to  one  for  life,  or  during 
minority,  he  is  entitled  to  the  possession 
and  control  of  the  land  during  that  time. 
—  Thompson,  Executor,  if-c  v.  Schenck  el  al. 

194 
8.   A  devise  of  the  rente  and  profits  of  land 
is  equivalent  to  a  devise  of  the  land  itself, 
and  will  carry  thj  legiil  as  well  as  bene- 
ficial interest  therein.  Ibid, 

4.  So,  also,  a  devise  of  the  "income,"  or 
"  use  and  benefit,"  of  land  during  the  life 
of  the  devisee  confers  upon  him  a  life 
estate  in  the  land.  Ibid. 

5.  'A  naked  power  of  disposition  given  by 
will  to  an  executor  gives  him  no  title  to 
the  land.  Ibid. 

6.  A.  by  his  will  directed  that  whatever  notes 
or  claims  he  might,  at  his  death,  have  on 
his  son  /A,  should  be  canceled  and  de- 
livered up  to  him ;  but  tlmt  such  claims 
must  Ixj  due  in  the  son's  own  right  to  the 
testator.  IleU,  that  the  will  must  be 
construed  to  discharge  only  such  debts  as 
the  son  might  individually  and  solely 
owe  to  the  testator,  and  that  a  note  exe- 
cuted by  the  son  and  another,  as  princi- 
pals, was  not  dij^chai-ged. — Foiiwr,  Admin- 
istralor,  <Jy.  v.  Weidner  et  al,  198 

7.  A.,  after  providing  in  his  will  for  the 
payment  of  certun  legacies,  and  p^scrib- 


ing  the  share  whieh  his  widaw  Should 
have,  in  lieu  of  her  legal  interest,  diKpoaed 
of  the  roiidoe  of  his  property  as  follows : 
"to  my  daughters,  A,  (7.,  and  2).,  each, 
one  third  of  the  residue  of  my  estate, 
Veal,  personal  and  mixed,  to  be  held  by 
them  as  tenants  in  common,  in  fee  simple, 
share  and  share  alike;  provided,  that 
should  my  said  wife  bear  me  another 
child,  or  children,  then  my  estate,  except 
the  portion  devised  to  my  wife,  shall  be 
held  by  the  said  B.,  C,  and  i>.,  and  by 
such  child  or  children,  in  equal  shares; 
and  upon  the  decease  of  any  of  said  de- 
visees, then  the  said  residue  of  my  estate 
to  be  divided  equally  among  the  survivon ; 
or  their  descendants,  or  held  by  them  ai 
tenants  in  common,  in  fee  simple,  as  cir- 
cumstances may  legally  require."  No 
other  child  was  bom  to  the  testator ;  and 
after  his  decease,  his  daughters,  C.  and  I). 
died  without  issue.  J5WW,  that  the  will 
did  not  make  an  executory  devise,  but 
that  the  estate  vested  in  the  devisees  on 
.  the  death  of  the  testator. —  Qrifia  et  al.  v. 
Lipuh  et  a/.,  .396 

8.  It  does  not  manifestly  appear  from  the 
tenor  of  the  will,  that  it  was  intended  to 
create  an  estate  in  joint  tenancy,  and, 
under  the  statute,  unless  such  intention 
is  expressed,  the  estate  must  be  construed 
to  be  a  tenancy  in  common.  Ibid. 

9.  The  jus  accrescendi  did  not  govern,  at 
the  death  of  C.  and  D,,  but  the  general 
law  of  descents.  Ibid. 

10.  A,  disposed  of  hk  property,  by  will,  ai 
follows  :  "  I  also  direct  that  the  whole  of 
my  estate,  both  real  and  personal,  except 
which  will  pay  my  just  debts  and  funeral 
expenses,  shall  be  and  remain  the  absolute 
property  of  my  beloved  wife,  if  she  shall 
be  living  at  the  time  of  my  decease.  But 
if  she  shall  not  survive  me,  then  that  the 
real  estate  be  given  absolutely  to  Nathan 

Otis and  Susannah  Wildower,  share 

and  share  alike,  after  the  death  of  my 

beloved  wife I  direct   again,  at  the 

death  of  my  beloved  wife,  that  what  per- 
sonal property  may  remain,  be  divided 
between  Nathan  Otis  Thayer  and  Susan- 
nah Wifdower,  share  and  share  alike." 
IMl,  thjii  the  construction  of  a  will  de- 
pends not  so  much  upon  any  rigid  prin- 
ciples of  law,  as  upon  what  api^ears,  bj 
the  will,  to  have  been  the  .testator's  inten- 
tion ;  which  is  not  to  be  ccrfleoted  Of^ 
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any  particiilar  clftuse,  but  from  the  whole 
wUl,  taken  together. — Baker  t.  Riley  et 
o/.,  479 

11.  It  was  the  intention  of  A.  to  devise  to 
his  wife,  in  case  she  survived  him,  a  life 
estate  only  in  the  real  estate,  with  re- 
mainder to  the  persons  named  in  the  will. 

Ibid. 

WITNESS. 
Impeachment  of.     See  Evtdbnck,  31,  35,  37. 

1.  Proceedings  by  creditors  to  set  aside  a 
mortgage  alleged  to  have  been  fraudulently 
made  by  the  debtor.  The  mortgagor,  mort- 
gagee, and  an  assignee  of  the  mortgage 
were  made  defendants.  The  mortgagor 
was  defoulted,  and  the  other  defendants 
answered  by  general  denial  HeU  that 
the  wife  of  the  mortgagor  was  not  a  com- 
petent witness  to  prove  declarations  of  the 
mortgagee,  tending  to  show  his  knowledge 
of  the  fraudulent  purpose  with  which  the 
mortgage  was  executed. — Perrin  et  tU.  v. 
Jofmwn  et  ah^  72 

2.  Notwithstanding  the  default  against  the 
mortgagor,  the  other  defendants  having 
traversed  the  complaint,  it  was  incumbent 
on  the  plaintiffs,  in  order  to  a  recovery,  to 
establish,  by  proof)  their  case  as  stated  in 
the  complaint ;  and  hence  the  testimony 
proposed  to  be  given  by  the  wife  tended 
to  authorize  the  recovery  of  a  judgment 
against  her  husband.  Ibid. 

H.  The  mortgagee  was  not  a  competent  wit- 
ness in  behalf  of  his  co-defendants,  to 
prove  that  the  mortgage  had  been  received 
by  him  in  good  faith,  as  such  testimony 
tended  to  defeat  a  recovery  against  him, 
and  was  matter  in  which  he  was  jointly 
interested  with  his  co-defendants.      Ibid. 

4.  A  stockholder,  or  member  of  a  corpora- 
tion, is  a  competent  witness  in  behalf  of 
the  coqx>ration. — Cooper  v.  The  Sisters  of 
Providence^  4"^,  164 

5.  Suit  for  an  injury  done  by  a  vicious  ani- 
mal, alleged  to  belong  to  the  defendants. 
On  the  trial,  each  defendant  was  per- 
mitted to  testify  that  the  property  in  the 
animal  was  in  a  third  person,  and  that  its 
vicious  habits  were  unknown  to  the  wit- 
ness. Beld^  that  as  there  was  evidence 
tending  to  charge  both  of  the  defendants 


as  owners  of  the  animal,  that  neither  was 
a  competent  witness  for  the  other,  to  prove 
that  the  property  was  in  any  third  person. 
— Frammell  v.  lAtUe  et  alt  251 

6.  The  question  would  have  been  diftrenti 
if  there  had  been  no  evidence  tending  to 
show  that  the  property  was  in  the  defend- 
ant offered  as  a  witness  to  prove  that  his 
co-defendant  was  not  the  owner.        Ibid. 

7.  Where,  in  a  suit  for  the  foreclosure  of  a 
mortgage,  a  vendee  of  the  property  sub- 
ject to  the  mortgage  is  made  a  party,  he 
is  not  a  competent  witness  for  the  mort- 
gagor, to  establish  a  defense  involving  the 
liability  of  the  property  in  his  hands  to 
the  mortgage  debt. — The  IndianapoHSf  4%. 
Railroad  Co.  v.  Waggoner^  367 

8.  Where  the  assignor  of  an  account  is 
made  a  defendant  to  answer  as  to  his  in- 
terest, and  appears  and  confesses  the  as- 
signment, his  interest  is  not  adverse  to 
tlukt  of  the  plaintiff,  and  he  is  not  a  com- 
petent witness  for  the  plaintiff  to  prove 
the  claim. —  Cox  v.  Davis,  378 

9.  A.  and  B,  were,  respectively,  the  owners 
of  adjoining  tracts  of  land,  which  they 
held  from  a  common  grantor,  C.     Suit  by 

A.  against  B.  to  recover  possession  of  h 
part  of  the  land,  claimed  to  be  embraced 
in  C.*s  deed  to  him,  A,,  and  which  B,  was 
alleged  to  occupy  without  right.  B.  filed 
a  counter  claim,  making  the  heirs  of  C 
parties,  alleging  a  mistake  in  the  descrip- 
tion contained  in  his  deed,  and  asking  to 
have  the  same  corrected,  so  as  to  include 
the  land  in  controversy,  or  that  a  proper 
rebatement  might  be  made  from  the  pur- 
chase money  yet  owing  by  him  to  the  rep- 
resentatives of  C.  On  the  trial,  />.,  who 
was  the  husband  of  one  of  the  heirs  of  C, 
and  with  his  said  wife  was  made  a  party 
to  the  counter  claim,  was  offered  by  A.  as 
a  witness,  to  prove  that  there  was  no  mis- 
take in  the  deed  of  B.,  but  that  the  same 
embraced  all  the  land  purchased  by  him. 
I/eldy  that  D.  was  a  competent  witness  as 
between  A.  and  B^  although  as  between 

B.  and  the  heirs  of  C.  he  might  not  have 
been  competent. — Charles  v.  Cones,     492 

10.  Qumre:  Whether  a  sole  judge  can  be 
examined  as  a  witness  in  a  cause  being 
tried  in  his  Court — Brown  v.  The  SUUe, 

496 
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